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FOREWORD 

This Manual was prepared by the staff of the General 
Government Matters division of the Office of General Counsel, 
U.S, General Accounting Office (GAO), The purpose of the 
Manual is to present the basic principles of appropriations 
law in a manner which we hope is clear and direct and yet 
sufficiently detailed to meet the needs of most readers. 
The Manual is intended for use by GAO staff, as well as 
other Government agencies, congressional sta€f, and the 
public. It includes discussion of the statutes and regula- 
tions governing appropriations matters as well as refer- 
ences to significant decisions rendered by the Comptroller 
General and the courts. 

To our knowledge, this is the first attempt to present 
a comprehensive treatment of the body of law governing the 
expenditure of Federal funds. 

The material in the Manual is, of course, subject to 
revision by statute or through the decision-making process. 
Accordingly, this Manual should be considered as a general 
guide only and should not be cited as an independent source 
of legal authority. We plan to revise the Manual periodic- 
ally as developments in the law may warrant. 

Readers may wish to read the introductory chapter, 
Chapter 1, first for further information on the scope and 
organization of the Manual. Our primary goal in preparing 
this Manual was to present a document that will be useful, 
and we welcome any comments or suggestions for improvement. 

This Manual supersedes the Manual For General Government 
Matters - Federal Aepropriations dated September 1972. 

Harry R. Van Cleve 
Acting General Counsel 

June 1982 
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"Nothing in this world is palled 
in such impenetrable obscurity 
as a U.S. Treasury Comptroller's 
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CHAPTER 1 

INTRODUCTION 

A .  NATURE OF APPROPRIATIONS LAW 

Federal funds are made available for obligation and 
expenditure by means of  appropriation acts (or occasionally by 
other legislation) and the subsequent administrative actions 
which release appropriations to the spending agencies. The 
use or "availability" of appropriations once enacted and 
released (that is, the rules governing the purpose, amounts, 
manner, and timing of obligations and expenditures) is 
governed by various authorities: the terms of the appropriation 
act itself; legislation, if any, authorizing the appropriation; 
the "organic" or "enabling" legislation which prescribes a 
function or creates a program and which the appropriation 
implements; general statutory provisions which allow or pro- 
h i b i t  certain uses of appropriated f u n d s ;  and general rules 
which have been developed largely through decisions of the 
Comptroller General and the courts. These sources, together 
with certain provisions of the Constitution of the United 
States, form the basis of "appropriations law"--an area where 
questions may arise in as may contexts as there are Federal 
actions that involve spending money. 

Although the Manual attempts to incorporate all relevant 
authorities as indicated in the preceding paragraph, its pri- 
mary focus is on the decisions and opinions of  the "accounting 
officers of the Government"--the Comptroller General of the 
United States and his predecessor, the Comptroller of the 
Treasury. 
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T h e r e  is no  l e g a l  r e q u i r e m e n t  fo r  t h e  p r i v a t e  p a r t y  t o  come t o  
GAO, u n d e r  t h e  d o c t r i n e  of e x h a u s t i o n  of a d m i n i s t r a t i v e  
r e m e d i e s ,  b e f o r e  s e e k i n g  j u d i c i a l  r e s o l u t i o n .  

The O f f i c e  of G e n e r a l  C o u n s e l  ( O G C )  prepares t h e s e  d e c i -  
s i o n s  f o r  t h e  Comptroller G e n e r a l  o r  Deputy  Comptroller 
G e n e r a l .  See 3 1  Comp.  Gen. 596  ( 1 9 5 2 ) .  I n  a d d i t i o n ,  t h e  
G e n e r a l  C o u n s e l  h a s  been  de l ega ted  t h e  a u t h o r i t y  t o  r e n d e r  
d e c i s i o n s  i n  c e r t a i n  spec i f ic  c o n t e x t s ,  f o r  example ,  deci-  
s i o n s  g r a n t i n g  or d e n y i n g  r e l i e f  from l i a b i l i t y  t o  o f f i c e r s  
and  employees  who a re  a c c o u n t a b l e  f o r  p u b l i c  f u n d s .  ( S e e  
Chap te r  1 0 ,  t h i s  Manual . )  

The O f f i c e  d e c i d e s  d i s p u t e s  be tween a g e n c i e s  and  p r i v a t e  
e n t i t i e s  c o n c e r n i n g  t h e  award of Government c o n t r a c t s  ( " b i d  
p ro tes t s" ) ,  i n c l u d i n g  d i s p u t e s  o v e r  g r a n t e e  c o n t r a c t  award 
a c t i o n s .  I n  a d d i t i o n ,  t h e  O f f i c e  of G e n e r a l  C o u n s e l  p r e p a r e s ,  
f o r  t h e  Comptroller G e n e r a l ,  o p i n i o n s  c o n c e r n i n g  t h e  i n t e r p r e -  
t a t i o n  of l e g i s l a t i o n  and  t h e  l e g a l i t y  o f  a g e n c y  f i n a n c i a l  
t r a n s a c t i o n s ,  and  i n f o r m s  t h e  C o n g r e s s  of e x e c u t i v e  b r a n c h  
impoundments of a v a i l a b l e  b u d g e t  a u t h o r i t y .  F i n a l l y ,  OGC 
p r o v i d e s  d i r e c t  a s s i s t a n c e  t o  t h e  C o n g r e s s  o n  a b r o a d  r a n g e  o f  
i s s u e s ,  whenever  s u c h  a s s i s t a n c e  is  requested b y  committees, 
s u b c o m m i t t e e s ,  or  i n d i v i d u a l  members, and  p r o v i d e s  l e g a l  
s u p p o r t  t o  G A O ' s  a u d i t  d i v i s i o n s .  

The more s i g n i f i c a n t  d e c i s i o n s  o r  t h o s e  w i t h  w ide  appl ica-  
b i l i t y  a r e  p u b l i s h e d  a n n u a l l y  a s  D e c i s i o n s  o f  t h e  Comptroller 
G e n e r a l .  ( 4 4  U.S.C.  S 1311.) Most d e c i s i o n s ,  however ,  are 
u n p u b l i s h e d ,  a l t h o u g h  t h e y  a r e  r e a d i l y  a v a i l a b l e  t o  o t h e r  
Government  a g e n c i e s  a n d  t o  t h e  p u b l i c .  An u n p u b l i s h e d  d e c i s i o n  
h a s  t h e  same b i n d i n g  e f f e c t  a s  a p u b l i s h e d  d e c i s i o n .  28 Comp.  
Gen.  69 (1948). 

T h e r e  i s  no s p e c i f i c  f o r m a t  f o r  r e q u e s t i n g  a decis ion  froin 
t h e  Comptroller G e n e r a l .  A simple l e t t e r  is u s u a l l y  s u f f i c i e n t .  
A r e q u e s t  s h o u l d ,  however ,  i n c l u d e  a l l  p e r t i n e n t  i n f o r m a t i o n  
and  s h o u l d  p r e s e n t  a n y  a r g u m e n t s  t h e  requestor w i s h e s  t o  have  
c o n s i d e r e d .  

The a u t h o r i t y  o f  c e r t i f y i n g  o f f i c e r s  t o  request d e c i s i o n s  
u n d e r  31 U.S.C.5 S2d i s  l i m i t e d  t o  "any  q u e s t i o n  of law i n -  
v o l v e d  i n  a payrnent on  a n y  v o u c h e r s  p r e s e n t e d  t o  them for  
c e r t i f i c a t i o n . "  Thus ,  a r e q u e s t  u n d e r  t h i s  p r o v i s i o n  s h o u l d  be 
accompanied  by  t h e  v o u c h e r  i n  q u e s t i o n .  I f  t h e  v o u c h e r  i s  n o t  
s u b m i t t e d ,  t h e  Comptroller G e n e r a l  may d e c l i n e  t o  r e n d e r  t h e  
d e c i s i o n ,  and t h i s  was d o n e  f r e q u e n t l y  i n  ea r l ie r  times. S e e ,  
e . g . ,  2 1  Comp. Gen. 1128 ( 1 9 4 2 ) .  However, i f  t h e  q u e s t i o n  is  
g e n e r a l  i n  n a t u r e  o r  appears l i k e l y  t o  recur, t h e  Comptroller 
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B. ROLE OF THE GAO OFFICE OF GENERAL COUNSEL 

(1) Pecisions of the Comptroller General 

The General Accounting Office (GAO) is a nonpartisan, 
independent agency in the legislative branch of the Federal 
Government. GAO was established by title I11 of the Budget 
and Accounting Act of 1921 (31 U.S.C. 41 -- et seq.) and placed 
under the control and direction of the Comptroller General of 
the United States. GAO conducts audits and reviews, and issues 
reports as an investigative arm of the Congress. See, e.g., 
31 V.S.C. S S  53, 60, 67, and 1154. GAO's principle functions 
include: auditing and evaluating the programs, activities, and 
financial transactions of the Federal Government; prescribing 
principles and standards for accounting in the Federal Govern- 
ment; providing various forms of direct assistance to the Con- 
gress; claims settlement and debt collection; detection and 
prevention of fraud; and the issuance of legal decisions. 

Based on a number of statutory provisions, the Comptroller 
General has the authority to render decisions concerning the 
availability of appropriated funds. Certain Federal officials 
are entitled to decisions by statute. Thus, the Comptroller 
General renders decisions in advance of payment when requested 
by a disbursing officer, certifying officer, or the head of any 
department or establishment of the Government (known, logically, 
as "advance decisions"). 31 U.S.C. S 74, 82d; 26 Comp. 
Gen. 797, 799 (1947). Decisions are also rendered to disburs- 
ing and certifying officers who request review of settlements 
of their accounts, and to individual claimants who request review 
or reconsideration by the Comptroller General of settlements 
disallowing their claims in whole or.in part. In addition, the 
Comptroller General may, in his discretion, render decisions to 
others. 

A decision is binding on the executive branch, 1/ but is 
not binding on a private party, who, if dissatisfied: retains 
whatever recourse to the courts he would otherwise have had. 

--- -.- --- 
1/ See United States ex rel. Skinner & Eddy Corp. v. McCarl, - 

275 U.S. 1,4, note 2 (1927); St. Louis, Brownsville & Mexico 
Railway Co. v. united States, 268 U.S. 169, 174 (1925); United 
States v. Standard O i l  Co. of California, 545 F.2d 624 ,  637-38 
(9th Cir. 1976); Burkley v. United States, 185 F.2d 267, 272 
(7th Cir. 1950); United States ex rel. Steacy-Schmidt Mfg. Co. 
v. Globe Indemnity Co., 66 F.2d 302, 303 (3d Cir. 1933); 
United States ex rel. Brookfield Construction Co. v .  Stewart, 
234 F. Supp. 9 4 ,  99-100 (]United States, 
488 F.2d 1026, 1031 (Ct. C1. 1973); 54 Comp. Gen. 921 (1975); 
45 Comp. Gen. 335, 337 (1965). 
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Note on citations 

Published decisions of the Comptroller General--those 
printed in the annual Decisions of the Comptroller General 
volumes--are cited by volume and page number, respectively, 
and the year, for example, 31 Comp. Gen. 350 (1952). 
Published decisions of the Comptroller of the Treasury, the 
predecessor of the Comptroller General, are cited in the same 
manner as Comptroller General decisions, using the abbreviation 
"Comp. Dec. ' I .  

Unpublished decisions are cited by file number and date, 
for example, B-193202, December 21, 1978. The present file 
numbering system ("B-numbers") has been in use since January 
1939. From 1924 through 1938, file numbers used an "A" prefix. 
Cases prior to 1924 used various designations such as "A.D." 
(Advance Decision) and "D.M." (Division Memorandum). In acldi- 
tion, some of the earliest decisions, as well as unpublished 
decisions of the Comptroller of the Treasury, have no file 
designation. These must be cited by reference to the "manu- 
script volume" in which the decision appears. (These are 
volumes maintained by GAO for internal purposes containing 
the written product of the Office of General Counsel for a 
given month in chronological sequence.) Examples are: 
unpublished decision of September 1, 1921, 1 MS Comp. 
Gen. 712; unpublished decision of November 12, 1912, 6 3  
MS Comp. Dec. 575. (These are infrequently encountered.) 

(B-204517, - A citation in the form "61 Comp. Gen. 
February 22, 1982)" indicates that the decision has been 
selected for publication but that a page number has not yet 
been assigned. 

( 2 )  Matters Not Considered 

There are a number of areas in which, as a matter of 
policy, the Comptroller General does not render decisions. 
Generally speaking, these are areas which are specifically 
within the jurisdiction of some other department or agency 
and concerning which GAO would not have the authority to 
make binding determinations. 

Thus, GAO will not decide an issue involving the 
interpretation or application of criminal law, since this 
is within the jurisdiction of the Justice Department and the 
courts. - 2/ If the use of public funds is an element of the 

~ -.---- - - - - 2/ 20 Comp. Gen. 488 (1941); 48  Comp. Gen. 24, 27 (1968). 
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G e n e r a l  may e l e c t  t o  r e n d e r  a d e c i s i o n  u n d e r  t h e  more g e n e r a l  
a u t h o r i t y  o f  3 1  U . S . C .  § 7 4 .  5 2  Comp. Gen. 8 3  ( 1 9 7 2 ) ;  53 Comp. 
Gen. 7 1  ( 1 9 7 3 ) ;  53 Comp. Gen. 429 ( 1 9 7 3 ) ;  55 Comp.  Gen. 552  
( 1 9 7 6 ) .  

A n  i n v o l v e d  p a r t y  o r  a g e n c y  may r e q u e s t  r e c o n s i d e r a t i o n  
of  a d e c i s i o n .  The s t a n d a r d  a p p l i e d  is w h e t h e r  t h e  request 
d e m o n s t r a t e s  e r ro r  o f  f a c t  o r  law ( e . g . ,  B-154062, J u l y  6 ,  
1 9 7 6 )  o r  p r e s e n t s  new i n f o r m a t i o n  n o t  c o n s i d e r e d  i n  t h e  
e a r l i e r  d e c i s i o n .  As w i t h  a n y  o the r  a d m i n i s t r a t i v e  d e c i s i o n ,  
a d e c i s i o n  of t h e  Comptroller G e n e r a l  may be m o d i f i e d  or  
o v e r r u l e d  by  a s u b s e q u e n t  d e c i s i o n .  I n  o v e r r u l i n g  i t s  
d e c i s i o n s ,  GAO t r i e s  t o  f o l l o w  t h e  a p p r o a c h  summar ized  b y  a 
f o r m e r  Comptroller o f  t h e  T r e a s u r y  i n  a 1 9 0 2  d e c i s i o n ,  made 
i n  l a n g u a g e  r e f l e c t i v e  of i t s  time: 

"1 r e g r e t  e x c e e d i n g l y  t h e  n e c e s s i t y  of 
o v e r r u l i n g  d e c i s i o n s  of this o f f i c e  h e r e t o f o r e  
made f o r  t h e  g u i d a n c e  o f  h e a d s  of d e p a r t m e n t s  
and  t h e  p r o t e c t i o n  o f  p a y i n g  o f f i c e r s ,  a n d  f u l l y  
a p p r e c i a t e  t h a t  c e r t a i n t y  i n  d e c i s i o n s  is g r e a t l y  
t o  b e  d e s i r e d  i n  o r d e r  t h a t  u n i f o r m i t y  o f  p rac t i ce  
may o b t a i n  i n  t h e  e x p e n d i t u r e  of t h e  p u b l i c  money, 
b u t  when a d e c i s i o n  i s  made n o t  o n l y  wrong i n  
p r i n c i p l e  b u t  h a r m f u l  i n  i t s  w o r k i n g s ,  my p r i d e  o f  
d e c i s i o n  is n o t  s o  s t r o n g  t h a t  when my a t t e n t i o n  
is d i r e c t e d  t o  s u c h  d e c i s i o n  I w i l l  n o t  p r o m p t l y  
o v e r r u l e  i t .  I t  is a v e r y  e a s y  t h i n g  t o  b e  con-  
s i s t e n t ,  t h a t  is ,  t o  i n s i s t  t h a t  t h e  h o r s e  is  
1 6  f e e t  h i g h ,  b u t  n o t  s o  e a s y  t o  g e t  r i g h t  a n d  
keep r i g h t . "  8 Comp. Dec. 6 9 5 ,  697  ( 1 9 0 2 ) .  

D i g e s t s  a p p e a r  a s  h e a d n o t e s  p r e c e d i n g  b o t h  p u b l i s h e d  and  
u n p u b l i s h e d  d e c i s i o n s .  I t  s h o u l d  be n o t e d  t h a t ,  w h i l e  t h e  
d i g e s t  is a n  i n t e g r a l  p a r t  of a l e g a l  d e c i s i o n ,  l a n g u a g e  i n  a 
h e a d n o t e  is o n l y  a p a r a p h r a s e  o r  summary,  a n d  c a n n o t  be r e l i e d  
upon i n  p r e f e r e n c e  t o  t h e  t e x t  o f  t h e  d e c i s i o n  i t s e l f .  
56 Comp. Gen 275 ( 1 9 7 7 ) .  

I n f o r m a l  o p i n i o n s  e x p r e s s e d  b y  GAO o f f i c e r s  or  e m p l o y e e s  
a r e  g i v e n  f o r  w h a t e v e r  t h e y  may be w o r t h  and  a r e  i n  n o  way 
c o n t r o l l i n g  on  a n y  s u b s e q u e n t  o f f i c i a l  d e t e r m i n a t i o n s  b y  t h e  
Comptroller G e n e r a l .  4 Comp. Gen. 1 0 2 4  ( 1 9 2 5 ) ;  1 2  Comp. 
Gen. 207 ( 1 9 3 2 ) ;  29 Comp. Gen. 335  ( 1 9 5 0 ) ;  3 1  Comp. Gen. 513  
( 1 9 5 2 ) ;  56 Comp. Gen. 7 6 8 ,  773-74 ( 1 9 7 7 ) .  (Why s u c h  a n  o b v i o u s  
p r o p o s i t i o n  h a s  r e q u i r e d  s o  many d e c i s i o n s  is u n c l e a r . )  
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( 3 )  Organization of OGC 

The Office of General Counsel is divided into four 
principal sections. Each is headed by an Associate General 
Counsel and deals with a distinct focus or issue-area. Pro- 
curement Law considers bid protests and other matters relating 
essentially to contract formation. Personnel Law Matters 
issues rulings on the pay, entitlements and benefits of Federal 
civilian and military personnel. Special Studies and Analysis 
provides legal support to the GAO audit divisions. General 
Government Matters primarily decides cases involving appropria- 
tions law, as reflected in this Manual. 

In addition to this publication by the staff of the 
General Government Matters group, the other sections have 
published manuals which summarize and discuss the principal 
cases in their respective areas. They are as follows: 

--Civilian Personnel Law Manual 
Title I - Compensation 
Title I1 - Leave 
Title I11 - Travel 
Title IV - Relocation 

--Military Personnel Law Manual 

--Government Contract Principles 

--Transportation Law Manual 

Some of the topics discussed in this Manual may overlap areas 
covered in the other OGC Manuals. The editors have tried to 
keep this to a minimum and have cross-referenced the other 
Manuals where appropriate. 

An additional component of the Office of General Counsel 
is the Legal Information and Reference Service (LIRS). LIRS 
maintains a subject-card index of both published and unpub- 
lished decisions, and furnishes a telephone research service 
for Government employees and members of the public at no 
charge. While LIRS does not provide callers with legal 
analysis, it can provide the following types of information: 

--whether an issue has been considered by GAO. 

--citations to decisions of the Comptroller General 
involving a particular issue. 
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a l l e g e d  v i o l a t i o n ,  t he  e x t e n t  of G A O ' s  involvement w i l l  be 
t o  determine i f  app ropr i a t ed  f u n d s  were i n  f a c t  u s e d ,  and t o  
r e f e r  t h e  ma t t e r  t o  t h e  J u s t i c e  Eepartment i f  deemed appro- 
p r i a t e  o r  i f  reques ted  t o  d o  s o .  Other examples a r e :  
a n t i t r u s t  law; 3/ t h e  Hatch Act; - 4/  and t h e  a p p l i c a t i o n  of 
t h e  I n t e r n a l  Revenue Code. - 5/ 

Apart from prepar ing  l i t i g a t i o n  r e p o r t s  i f  reques ted  by 
t h e  J u s t i c e  Department, GAO w i l l  n o t  render  an opin ion  on an 
issue w h i c h  is  the  s u b j e c t  of  c u r r e n t  l i t i g a t i o n  except  on 
s t i p u l a t i o n  of t h e  p a r t i e s  o r  un le s s  t h e  c o u r t  expres ses  an 
i n t e r e s t  i n  r ece iv ing  G A O ' s  op in ion .  6 /  GAO has  no s i m i l a r  
p o l i c y  on issues which a r e  t h e  sub-jecT of agency a d m i n i s t r a t i v e  
proceedings.  Rather ,  t h e  de t e rmina t ion  is  made on a case-by- 
c a s e  b a s i s .  7/ - 

A l s o ,  a s  an agent  of t h e  Congress,  GAO has  always 
cons idered  i t  i n a p p r o p r i a t e  t o  ques t ion  t h e  c o n s t i t u t i o n a l i t y  
of a s t a t u t e  enacted by t h e  Congress, s i n c e  t h i s  is  a mat te r  
solely f o r  de t e rmina t ion  by t h e  c o u r t s .  8 /  ( I n  a p p r o p r i a t e  
c i rcumstances ,  GAO w i l l ,  of cour se ,  apply  c l e a r  j u d i c i a l  
p recedent  on c o n s t i t u t i o n a l  issues.) 

F i n a l l y ,  GAO w i l l  n o t  dec ide  a ques t ion  concerning w h i c h  
t h e  de t e rmina t ion  of another  agency is  by law " f i n a l  and con- 
c l u s i v e . "  An example is  agency de te rmina t ions  on t h e  m e r i t s  
of a c la im under t h e  M i l i t a r y  Personnel  and C i v i l i a n  Employees' 
Claims Act of 1 9 6 4 ,  3 1  U . S . C .  S 2 4 2 .  T h i s  l a t t e r  ca t egory  i s ,  
of cour se ,  a mat te r  of law r a t h e r  than p o l i c y .  

-------.---- 
- 3/ 2 1  Comp. Gen. 56 ( 1 9 4 1 ) ;  SO Comp. Gen 648  ( 1 9 7 1 ) ;  59  Comp. 

Gen. 7 6 1  (1980) ;  B-190983, December 2 1 ,  1 9 7 9 ;  B-194584, 
August 9, 1 9 7 9 .  

- 4 /  F-165548, January 3, 1969. 

- 5/ B-147153,  November 2 1 ,  1 9 6 1 ;  B-173783.127,  February 7 ,  
1975 (non-decis ion l e t t e r ) .  

- 6/  58 Comp. Gen. 282, 286 ( 1 9 7 9 ) ;  F-203737, J u l y  1 4 ,  1981; 
B-179473,  March 5 ,  1 9 7 4 .  For examples of c a s e s  where GAO's 
opin ion  was reques ted  by a c o u r t ,  see B - 1 8 6 4 9 4 ,  J u l y  2 2 ,  
1 9 7 6 ,  and 56  Comp. Gen.  768 ( 1 9 7 7 ) .  

- 7/ B-193920, Apr i l  10, 1 9 7 9  (non-decis ion l e t t e r ) .  

- 8/ E-114578, November 9, 1973;  B-124985,  August 1 7 ,  1 9 5 5 .  
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C. SCOPE AND ORGANIZATION OF THE FEDERAL 
APPROPRIATIONS LAW MANUAL 

(1) Scope and Format 

GAO's first attempt at issuing an "appropriations law 
manual" was a humble little booklet issued in September 1952 
entitled "Federal Appropriations." It filled all of 22 pages, 
doubled spaced. The booklet was reissued in the 1960's and 
again in September 1972. Although much enlarged from the 1952 
effort, the 1972 edition was still little more than a collec- 
tion of case digests organized by subject matter. 

This edition represents a total revision of both scope 
and content. Prompted largely by the scarcity of literature 
in this field, the editors have attempted to present as com- 
prehensive a coverage as possible of the areas of law in which 
the Comptroller General renders decisions and which are not 
within the scope of the other OGC Manuals. 

Manifestly, it is impossible to cover every decision. 
Thus, the Manual should be used as a starting point and not as 
a substitute for legal research. Considering the breadth of 
the subject matter, omissions are probably inevitable and, as 
they are discovered, they will be scheduled f o r  inclusion in 
future revisions. 

In addition, this edition tries to avoid, as far as 
possible, presenting a listing of decision digests with no 
connecting text. Rather, the approach has been to lay the 
foundation with textual discussion and to use the decisions 
to illustrate the application of a general principle and any 
exceptions. The objective is to mak,e the Manual more useful 
to the novice or the occasional user who may be unfamiliar 
with a given subject, as well as to the more experienced user. 

(2) Organization 

This Manual has 1 5  chapters. Chapter 1 is a brief intro- 
ductory chapter. The remaining chapters fall, very loosely, 
into two groups. The first group, Chapters 2 through 6 ,  deals 
with broad concepts which are relevant regardless of the specific 
subject area. Chapter 2 provides some historical background 
and discusses several general principles of appropriations law 
and the appropriations process. Chapters 3 through 5 present 

1-10 



--whether a decision of the Comptroller General has been 
modified, overruled, or cited in subsequent decisions. 

The telephone research service may be reached on (202) 275-5028. 
Copies of decisions for which a file number and date are known 
may be obtained, free of charge, by calling (202) 275-6241. 

'I 

i 
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( a )  Congressional Correspondence 

As noted above, GAO prepares  many l e g a l  opinions fo r  
committees and ind iv idua l  members of Congress. Formerly, docu- 
ments prepared f o r  Congress could not  be released without the 
s p e c i f i c  consent of the  requestor or  u n l e s s  otherwise made 
publ ic .  Since 1977 ,  gene ra l ly  speaking, they may be released 
a f t e r  a waiting period of 30 days, I f  t h e  document i s  signed by 
the  Comptroller General o r  Deputy Comptroller General, o r  some- 
one t o  whom the  au tho r i ty  has been delegated i n  a p a r t i c u l a r  
con tex t ,  i t  has t h e  same e f f e c t  a s  a dec i s ion ,  t h e  only d i s t i n c -  
t i on  being t h a t  i t  is prepared i n  l e t t e r  r a t h e r  than dec is ion  
format. From the r eade r ' s  perspec t ive ,  t he re  is and should be 
no d i f f e rence .  T h e  c i t a t i o n  form is i d e n t i c a l  t o  t h a t  f o r  
dec i s ions ,  and some a r e  now published. 

( b )  Off ice  Memoranda 

Questions a r e  f requent ly  presented by other  d i v i s i o n s  
w i t h i n  GAO. The  response is i n  the  form of an i n t e r n a l  memo- 
randum, formerly signed by the Comptroller General, b u t  now, 
w i t h  a few except ions,  signed by t h e  General Counsel. The 
c i t a t i o n  is  the same f o r  an unpublished dec i s ion ,  except t h a t  
the  s u f f i x  "O.M." (Of f i ce  Memorandum) is  added. Off ice  Memo- 
randa a r e  not c i t e d  i n  dec i s ions ,  and u n t i l  1 9 7 7 ,  were 
gene ra l ly  not r e l easab le  ou t s ide  of GAO. Technical ly ,  an 
Off ice  Memorandum is n o t  a dec is ion  of t h e  Comptroller General 
a s  provided i n  31 U . S . C .  SS 74  and 8 2 d ,  does not  have the  same 
l e g a l  o r  precedent e f f e c t ,  and should never be c i t e d  a s  a 
dec is ion .  T h i s  e d i t i o n  of the  Manual includes some c i t a t i o n s  
t o  Off ice  Memoranda, t o  provide some guidance where theEe may 
be no formal dec i s ions  on a given poin t .  A s  a cau t ion ,  a 
footnote  v i r t u a l l y  i d e n t i c a l  t o  t h i s  paragraph o r  a s i m i l a r  
comment i n  the  t e x t  has been placed i n  a few chapters  which 
contain c i t a t i o n s  t o  Off ice  Memoranda. 

( c )  A u d i t  Reports 

Although most GAO a u d i t  r epor t s  do not  contain discuss.ion 
of l e g a l  i s s u e s ,  some do, o f t e n  on the  b a s i s  of an Off ice  
Memorandum provided by the Off ice  o f  General Counsel. Where 
a l e g a l  conclusion is incorporated i n t o  an a u d i t  r epor t  signed 
by the  Comptroller General, t h e n  the a u d i t  r e p o r t  would of 
course have more weight a s  a u t h o r i t y  than the " O . M . " .  A n  a u d i t  
r epor t  is  c i t e d  by i t s  t i t l e ,  issuance d a t e ,  and numerical 
des igna t ion .  U n t i l  r ecent  yea r s ,  the same f i l e  numbering 
system was u s e d  a s  f o r  dec is ions  ("B-numbers"). N o w ,  the  
des igna t ion  for an a u d i t  r e p o r t  c o n s i s t s  of the i n i t i a l s  of 
the i s s u i n g  d i v i s i o n ,  the f i s c a l  yea r ,  and t h e  r epor t  number 
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the concept of "availability" of appropriations, that is, 
whether appropriated funds are "legally available" to be used 
in a given context. The three chapters recognize the three 
principal elements of availability--purpose, time, and amount. 
"Obligation of appropriations," Chapter 6 ,  is a term of art 
and one of the most important concepts in appropriations law. 
Against the background of these general concepts, the second 
group, Chapters 7 through 15, explores a number of more 
specialized topics. 

It will be apparent that the placement of a specific 
topic in a given chapter is frequently a close question, and 
while the editors have tried to use logic as a guide, some 
arbitrary decisions were made to achieve balance. Thus, the 
payment of judgments is closely related to Chapter 3 dealing 
with purpose restrictions, but occupies a separate chapter 
because there was sufficient material to warrant it. Similarly, 
the topic of  firefighting services rendered by local bodies is 
treated as a purpose restriction although the cases frequently 
arise in the form of claims. There are many other examples, 
and the editors have attempted to cross-reference as much as 
possible. 

( 3 )  Authorities Cited - 9/ 

One factor which restricted the coverage of prior versions 
of this Manual is that the only GAO materials cited were actual 
decisions. Policies then in effect precluded the citation of 
certain other relevant materials. As GAO policy on the release 
of GAO-produced documents has changed in recent years, it is 
now possible to cite other materials. In addition to the deci- 
sions, published and unpublished, which still constitute the 
most significant body of Comptroller General authority, this 
Manual includes, as appropriate, citations to the following GAO 
materials: 

- - - --- - -- - _.-_ 
- 9/ Note on statutory citations: A l l  citations to the United 

States Code ( U . S . C . )  are to the 1976 edition or  its 
supplements unless specified otherwise. Section numbers 
and even title numbers may change over the years as a 
result of amendments or recodifications. For convenience, 
the editors have generally used current citations even 
though the reference decision may have used an older 
obsolete citation. 
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( a l though  a "E-numberl' is a l s o  a s s i g n e d ) .  Reports a r e  numbered 
s e q u e n t i a l l y  w i t h i n  each f i s c a l  year .  T h u s ,  t h e  f i r s t  r e p o r t  
i s s u e d  by t h e  Energy and Minerals Divisi.on f o r  FY 1 9 8 0  would 
be des igna ted  En~-80-1. Several  a u d i t  r e p o r t s  a r e  c i t e d  i n  
t h i s  Manual, e i t h e r  a s  a u t h o r i t y  f o r  some l e g a l  p r o p o s i t i o n  
o r  t o  provide usefu l  supplementation t o  t h e  d i s c u s s i o n  i n  t h e  
t ex t  . 

( d )  Non-Decision L e t t e r s  

T h i s  is  a l e t t e r ,  signed by an o f f i c i a l  o t h e r  than t h e  
Comptroller General o r  Deputy Comptroller General ,  u s u a l l y  t o  
an ind iv idua l  o r  o rgan iza t ion  not  e n t i t l e d  by law t o  a formal 
d e c i s i o n .  Several  of t hese  a r e  c i t e d  throughout t h e  Manual, 
e i t h e r  f o r  a p a r t i c u l a r l y  c l e a r  s ta tement  of some p o l i c y  o r  t o  
supplement t h e  m a t e r i a l  found i n  t he  d e c i s i o n s .  Each i s  i d e n -  
t i f i e d  p a r e n t h e t i c a l l y .  The c i t a t i o n  form i s  i d e n t i c a l  t o  an 
u n p u b l i s h e d  dec i s ion .  

( e )  C i rcu la r  L e t t e r s  

A c i r c u l a r  l e t t e r  is a l e t t e r  addressed simply t o  t h e  
"Heads of Federal  Departments and Agencies." I t  is  d i s t r i -  
b u t e d  au tomat i ca l ly  t o  a l l  Federal  agencies  on G A O ' s  d i s t r i -  
bu t ion  l i s t .  C i rcu la r  l e t t e r s  a r e  u s e d  f o r  a v a r i e t y  of 
purposes  and may emanate from a p a r t i c u l a r  d i v i s i o n  w i t h i n  
GAO o r  d i r e c t l y  from t h e  Comptroller General .  C i r c u l a r  
l e t t e r s  which announce s i g n i f i c a n t  changes i n  p e r t i n e n t  l e g a l  
requirements  o r  GAO a u d i t  po l i cy  o r  procedures a r e  occasion-  
a l l y  c i t e d  i n  t h i s  Manual. They  a r e  i d e n t i f i e d  a s  s u c h  and 
o f t e n ,  b u t  not  always, bear f i l e  des igna t ions  s i m i l a r  t o  
unpublished d e c i s i o n s .  
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A .  

CHAPTER 2 

THE LEGAL, FRAMEWORK 

BASIC DEFINITIONS 

(1) Note on Definitions 

The Congressional Budget Act of 1 9 7 4 ,  Public Law 9 3 - 3 4 4 ,  
contains the following provision: 

"The Comptroller General of the United States, 
in cooperation with the Secretary of the Treasury, 
the Director of the Office of Management and Eudget, 
and the Director of the Congressional Budget Office, 
shall develop, establish, maintain, and publish 
standard terminology, definitions, classifications, 
and codes for Federal fiscal, budgetary, and 
program-related data and information. The authority 
contained in this section shall include, but not be 
limited to, data and information pertaining to 
Federal fiscal policy, revenues, receipts, expendi- 
tures, functions, programs, projects and activities. 
Such standard terms, definitions, classifications, 
and codes shall be used by all Federal agencies in 
supplying to the Congress fiscal, budgetary, and 
program-related data and information." 31 U.S.C. 
5 1152(a)(l). 

The definitions developed pursuant to this authority are 
published in a GAO publication entitled ' 'A Glossary of Terms 
Used in The Federal Budget Process," PAD-81-27 (March 1981). 
Definitions used throughout this Manual are based on this 
publication unless otherwise noted. 

( 2 )  Budget Authority vs. Appropriations 

Congress finances Federal programs and activities by 
providing "budget authority." Budget authority is "authority 
provided by law to enter into obligations that will result in 
immediate or future outlays involving Federal Government 
funds." It includes appropriations, contract authority, and 
borrowing authority, but does not include the authority to 
insure or guarantee loans. - 1/ 

- Y - T i - D m  § 1302(a)(2); "Glossary of Terms Used in the 
Federal Eudget Process," p. 41. In references predating 
the Congressional Budget Act of 1974, the term "obliga- 
tional authority" is frequently used instead of budget 
authority. 

2- 2 



CHAPTER 2 

THE LEGAL FRAMEWORK . 

A . 

B . 
C . 
D . 
E . 

F . 

G . 

EASIC DEFINITIONS . . . . . . . . . . . . . . . . . . .  2-2 
(1) Note on Definitions . . . . . . . . . . . . . . . .  2-2 
( 2 )  Budget Authority vs . Appropriations . . . . . . . .  2-2 
( 3 )  Types of Appropriations . . . . . . . . . . . . . .  2-4 

HISTORICAL PERSPECTIVE . . . . . . . . . . . . . . . .  2-6 

CONSTITUTIONAL BASE . . . . . . . . . . . . . . . . . .  2-9 

DISTINCTION BETWEEN AUTHORIZATION AND APPROPRIATION . . 2-11  

"LIFE CYCLE" OF AN APPROPRIATION . . . . . . . . . . .  2-14 
(1) Executive Formulation and Transmittal . . . . . . .  2-14 
( 2 )  Congressional Action . . . . . . . . . . . . . . .  2-14 
( 3 )  Budget Execution and Control . . . . . . . . . . .  2-17 

( 4 )  Disposition of Appropriation Balances . . . . . .  2-19 

Continuing resolutions . . . . . . . . . . . . .  2-16 
Points of order . . . . . . . . . . . . . . . .  2-16 

Impoundment . . . . . . . . . . . . . . . . . .  2-17 

(5) Audit and Review . . . . . . . . . . . . . . . . .  2-19 
Role of GAO: recommendations . . . . . . . . .  2-19 
Role of GAO: audit exceptions . . . . . . . .  2-20 

STATUTORY INTERPRETATION: DETERMINING CONGRESSIONAL 

(1) What Constitutes An Appropriation . . . . . . . .  2-22 
( 2 )  Effect of Budget Estimates . . . . . . . . . . . .  2-26 

(a) "Lump-Sum" vs . "Line Item" . . . . . . . . .  2-26 
(b) Budget Justifications . . . . . . . . . . . .  2-26 

( 3 )  Reprogramming and Transfer . . . . . . . . . . . .  2-28 
( 4 )  Specific vs . General Appropriations . . . . . . . .  2-31  

Two appropriations available for same purpose . 2-33 
(5) General Provisions: When Construed As Permanent 

Legislation . . . . . . . . . . . . . . . . . .  2-34 
( 6 )  Appropriation Acts vs . Authorization Acts . . . . .  2-38 

No-year or multiple-year authorization . . . . .  2-41  
Tennessee Valley Authority v . Hill . . . . . . .  2-43 

( 7 )  Errors in Statutes . . . . . . . . . . . . . . . .  2-45 
Error in the amount appropriated . . . . . . . .  2-45 

(8) Use of  Legislative History . . . . . . . . . . . .  2-47 
Retroactivity of statutes . . . . . . . . . . .  2-48 
Restrictions on lump-sum appropriations . . . .  2-49 

INTENT . . . . . . . . . . . . . . . . . . . . . . .  2-22 

AGENCY REGULATIONS AND INTERPRETATIONS . . . . . . . . .  2-51  
(1) Agency Regulations . . . . . . . . . . . . . . . .  2 - 5 1  
( 2 )  Agency Administrative Interpretations . . . . . .  2-53 

2 - 1  



of (a) authority to borrow from the Treasury (authority to 
borrow funds from the Treasury that are realized from the 
s a l e - o f  public debt securities), (b) authority to borrow from 
the public (authority to sell agency debt securities), or 
(c) a combination of the two. As with contract authority, 
new borrowing authority is generally limited to such extent 
or in such amounts as are provided in appropriation acts. 
3 1  U.S.C. 5 1 3 5 1 ( a ) .  

The authority to insure or guarantee loans is covered in 
Chapter 14 of this Manual. Unlike contract authority, an 
appropriation to liquidate loan guarantee authority does con- 
stitute budget authority. The difference is that in the case 
of loan guarantee authority, it is not known whether or t o  
what extent liquidating appropriations will he necessary 
until there has been a default. See B-159687, March 16, 1976. 
Thus, contract authority is budget authority but its liquidat- 
ing appropriation is not, whereas loan guarantee authority is 
not budget authority but its liquidating appropriation is. 

An additional type of spending authority is "entitlement 
authority"--legislation that requires the payment of benefits 
to any person or government meeting the requirements estab- 
lished by such law, for example, social security benefits and 
veterans' pensions. - 5 /  

As seen from the foregoing, not all budget authority is 
in the form of appropriations, and not all appropriations are 
budget authority. 

( 3 )  Types of Appropriations 

Classification based on duration 

(a) One-year appropriation. An appropriation which is 
available for obligation only during a specific 
fiscal year. This is the most common type of  
appropriation. It is also known as a "fiscal year" 
or "annual" appropriation. 

(b) Multiple-year appropriation. An appropriation which 
is available for obligation for a definite period in 
excess of one fiscal year. 

(c) No-year appropriation. An appropriation which is 
available for obligation for an indefinite period. 
A no-year appropriation is usually identified by such 
appropriation language as "to remain available until 
expended. 'I 

2- 4 



Appropriations are the most common form of budget 
authority. The term "appropriation" is defined as: 

"An authorization by an act of Congress 
that permits Federal agencies to incur obliga- 
tions and to make payments out of the Treasury 
for specified purposes." - 2/ 

The term may also be used in a broader context to include 
"funds and authorizations to create obligations by contract in 
advance of appropriations, or any other authority making funds 
available for obligation or expenditure" (31 U.S.C. 5 2) , but 
for the most part it is used to refer to an act of  Congress 
which makes funds available for withdrawal from the Treasury. 

Appropriations do not represent cash actually set aside 
in the Treasury for the purposes specified in the appropria- 
tion act; they represent limitations of amounts which agencies 
may obligate for the purposes and during the time periods 
specified in the appropriation acts. 

"Contract authority" is a form of budget authority under 
which contracts or other obligations may be entered into in 
advance of an appropriation or in excess of amounts otherwise 
available in a revolving fund. 3/ Legislation providing new 
contract authority must also provide that it shall be effec- 
tive for any fiscal year only to such extent or in such 
amounts as are provided in appropriation acts. 31 U.S.C. 

135l(a). Since contract authority itself is not an appro- 
priation--that is, it provides the authority t o  enter into 
binding contracts but not the funds to make payments under 
then--it must be funded by a subsequent appropriation or the 
use of revolving fund collections to liquidate the obliga- 
tions. An appropriation to liquidate contract authority is 
not counted as budget authority because the original contract 
authority itself constituted budget authority. 8-171630, 
August 14, 1975. 

"Eorrowing authority" is statutory authority (in a substan- 
tive or appropriation act) "that permits a Federal agency to 
incur obligations and to make payments for specified purposes 
out of borrowed moneys." - 4 /  Borrowing authority may consist 

--.--_---___ 
- 2/ "Glossary of Terms Used in the Federal Budget Process,'' p. 42. 
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B. HISTORICAL PERSPECTIVE 

The  f i r s t  g e n e r a l  a p p r o p r i a t i o n  a c t ,  passed  by Congress  
i n  1789,  a p p r o p r i a t e d  t h e  t o t a l  of  $ 6 3 9 , 0 0 0  and i l l u s t r a t e s  
what was once a r e l a t i v e l y  uncomplicated p r o c e s s :  

" B e  i t  enac ted  by t h e  S e n a t e  and House of 
R e p r e s e n t a t i v e s  o f  t h e  United S t a t e s  of America 
i n  Congress  assembled ,  T h a t  t h e r e  be a p p r o p r i a t e d  
f o r  t h e  s e r v i c e  o f  t h e  p r e s e n t  y e a r ,  t o  be p a i d  o u t  
of  t h e  monies which a r i s e ,  e i t h e r  from t h e  r e q u i s i -  
i o n s  h e r e t o f o r e  made upon t h e  s e v e r a l  s t a t e s ,  o r  
from t h e  d u t i e s  on impost  and tonnage ,  t h e  fo l lowing  
s u m s ,  v i z .  A sum n o t  exceeding  two hundred and 
s i x t e e n  thousand d o l l a r s  f o r  d e f r a y i n g  t h e  expenses  
o f  t h e  c i v i l  l i s t ,  under t h e  l a t e  and p r e s e n t  govern-  
ment ;  a s u m  n o t  exceeding  one hundred and t h i r t y -  
seven  thousand d o l l a r s  f o r  d e f r a y i n g  t h e  expenses  
of t h e  depa r tmen t  o f  war; a s u m  n o t  exceeding  one 
hundred and n i n e t y  thousand d o l l a r s  f o r  d i s c h a r g i n g  
t h e  w a r r a n t s  i s s u e d  by t h e  l a t e  board o f  t r e a s u r y ,  
and remaining u n s a t i s f i e d ;  and a sum n o t  exceeding  
n i n e t y - s i x  thousand d o l l a r s  f o r  paying t h e  p e n s i o n s  
t o  i n v a l i d s . "  (1 S t a t .  95 )  

However, a s  t h e  s i z e  and scope  o f  t h e  Fede ra l  Government have 
grown, s o  has  t h e  complexi ty  o f  t h e  a p p r o p r i a t i o n s  p r o c e s s .  

I n  1789,  t h e  House e s t a b l i s h e d  t h e  Ways and Means Com- 
m i t t e e  t o  r e p o r t  on r e v e n u e s  and spend ing ,  o n l y  t o  d i sband  i t  
t h a t  same y e a r  f o l l o w i n g  t h e  c r e a t i o n  o f  t h e  T r e a s u r y  Depart-  
ment. T h e  House Ways and Means Committee was r e - e s t a b l i s h e d  
t o  f u n c t i o n  permanent ly  i n  1795,  and recognized  a s  a s t a n d i n g  
committee i n  1802. 

On t h e  S e n a t e  s i d e ,  t h e  Finance Committee was e s t a b l i s h e d  
as a s t a n d i n g  committee i n  1 8 1 6 .  Up u n t i l  t h a t  time, t h e  
S e n a t e  had r e f e r r e d  a p p r o p r i a t i o n  measures  t o  temporary s e l ec t  
commit tees .  By 1834 j u r i s d i c t i o n  ove r  a l l  S e n a t e  a p p r o p r i a t i o n  
b i l l s  was c o n s o l i d a t e d  i n  t h e  S e n a t e  F inance  Committee. 

I n  t h e  m i d - 1 9 t h  c e n t u r y ,  a move was begun t o  r e s t r i c t  
a p p r o p r i a t i o n  a c t s  t o  o n l y  t h o s e  e x p e n d i t u r e s  w h i c h  had been 
p r e v i o u s l y  a u t h o r i z e d  by law. T h e  purpose  was t o  avo id  t h e  
d e l a y s  caused when l e g i s l a t i v e  i tems  o r  " r ide r s "  were a t t a c h e d  
t o  a p p r o p r i a t i o n  b i l l s .  R u l e s  were e v e n t u a l l y  pas sed  by both  
Houses o f  Congress t o  r e q u i r e ,  i n  g e n e r a l ,  p r i o r  l e g i s l a t i v e  
a u t h o r i z a t i o n s  f o r  t h e  enac tment  o f  a p p r o p r i a t i o n s .  
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Definite vs. indefinite 

(a) Definite appropriation. An appropriation of a 
specific amount of money. 

( b )  Indefinite appropriation. An appropriation of an 
unspecified amount of money. An indefinite appro- 
priation may appropriate all or part of  the receipts 
from certain sources, the specific amount of which 
is determinable only at some future date, or it may 
appropriate "such sums as may be necessary" for a 
given purpose. 

Current vs. permanent 

(a) Current appropriation. An appropriation made by the 
Congress in, or immediately prior to, the fiscal 
year(s) during which it is available for obligation. 

(b) Permanent appropriation. A "standing" appropriation 
which, once made, is always available for specified 
purposes and does not require repeated action by the 
Congress to authorize its use. 

Unexpired vs. expired 

(a) Unexpired appropriation. An appropriation which is 
available for obligation. 

( b )  Expired appropriation. An appropriation which is no 
longer available to incur new obligations although 
it is still available for the payment (liquidation) 
of existing obligations. 

An appropriation may combine characteristics from the 
above groupings. For example, 3 1  U.S.C. S S  724a  and 725q-1, 
discussed in Chapters 12 and 15 of this Manual, respectively, 
are "permanent, indefinite" appropriations. The various types 
of appropriations are discussed in more detail in Chapter 4 .  
The concept of obligation is  covered in Chapter 6. 
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At present, appropriations are made in a series 
(currently 13) of  regular appropriation acts plus one or more 
supplemental appropriation acts. 6 /  Most regular appropria- 
tion acts are organized on the b a s i s  o f  one or more major 
departments and a number of smaller agencies (corresponding 
to the jurisdiction of appropriations subcommittees), although 
a few are based solely on function (e.g., foreign assistance, 
military construction). 

-___I__- .---.- - 
- 6 /  The most recent attempt at a consolidated appropriation act 

was the General Appropriation Act, 1951, 6 4  Stat. 5 9 5 .  It 
occupies over 170 pages in the Statutes at Large, and in 
the following year Congress resumed the practice of making 
several separate appropriation acts. 
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Under the financial strains caused by the Civil War, 
Appropriations Committees first appeared in both the House 
and the Senate, diminishing the jurisdiction of the Ways and 
Means and Finance Committees, respectively. Years later, the 
need for major reforms was again accentuated by the burdens 
of wartime, and following World War I Congress passed the 
Eudget and Accounting Act of 1921 (31 U.S.C. S S  1 et 3.). 

Before 1921, departments and agencies generally made 
individual requests for appropriations. These submissions 
were compiled for congressional review in an uncoordinated 
"Book of Estimates." The Budget and Accounting Act authorized 
the President to submit a national budget each year and 
restricted the authority of the agencies to present their own 
proposals. with this centralization of authority for the 
formulation of the executive branch budget in the President 
and the newly established Bureau of  the Budget, Congress also 
took steps to strengthen its jurisdiction over fiscal matters, 
including the establishment of the GAO. 

Title I11 of the Budget and Accounting Act created the 
General Accounting Office as an independent agency in the 
legislative branch, with authority to investigate all matters 
pertaining to the use of appropriated funds by executive 
branch agencies. During this same time period, both the House 
and the Senate consolidated jurisdiction over a l l  appropria- 
tion bills in a single committee in each body. 

The most recent major changes were embodied in the 
Congressional Budget and Impoundment Control Act of 1974. 
Prompted by the growth of "backdoor spending," the Act 
restricts the use of borrowing authority and contract 
authority, and gives the Appropriations Committees a greater 
role in reviewing mandatory entitlements. Before this reform 
legislation was enacted, the extensive use of borrowing 
authority, contract authority and mandatory entitlements by 
legislative committees had significantly reduced the effective 
jurisdiction of the Appropriations Committees over the 
expenditure of public funds. 

The Congressional Budget and Impoundment Control Act also 
established a detailed calendar governing the various stages 
of the budget and appropriations process, and imposed strict 
limitations on the impounding (or not spending) of appropriated 
funds by the executive branch. (See Section E of  this Chapter 
for a discussion of the stages of the appropriations process 
and impoundment.) 
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in an appropriation, or from involving the Government in any 
obligation in advance of appropriations, except as authorized 
by law ( 3 1  U.S.C. 665(a)). (See Chapter 5 for a detailed 
discussion of the Antideficiency Act.) Another statutory 
restriction prohibits the making of any contract or purchase 
unless, with certain exceptions, "the same is authorized by 
law or is under an appropriation adequate to its fulfillment" 
(41 u . S . C .  5 11). These statutes have been applied broadly to 
prohibit not only direct obligations in excess or in advance 
of appropriations, but also any other liability which may 
ultimately require the expenditure of public funds. See, e.g., 
48 Comp. Gen. 497 (1969); 42 Cornp. Gen. 272 (1962). 

One additional provision in the Constitution deserves 
brief mention. Article I, section 8, clause 12 provides that 
the Congress shall have power to "raise and support armies, 
but no appropriation of money to that use shall be for a 
longer term than two years." The two-year limit in clause 12 
has been strictly construed and applies essentially to appro- 
priations for personnel and for operations and maintenance, 
and not to other military appropriations such as weapon 
sys tems procurement or military construction. Notwithstand- 
ing, Congress has traditionally made appropriations for mili- 
tary personnel and operations and maintenance on a fiscal-year 
basis. See E-114578, November 9, 1973. 
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C. CONSTITUTIONAL EASE -- 
The congressional appropriations power derives primarily 

from the Constitution. Article I, section E? gives Congress 
the authority "to pay the debts and provide for the common 
defense and general welfare of the United States" and 
further empowers Congress 

"TO make all laws which shall be necessary and 
proper for carrying into execution the foregoing 
powers [assigned to the Congress] and all other 
powers vested by this Constitution in the Govern- 
ment of the United States, or in any department 
or officer thereof. 

Article I, section 9 of the Constitution provides in part, 
"NO money shall be drawn from the Treasury, but in conse- 
quence of appropriations made by law * * * . ' I  This is the 
basis of the so-called "power of the purse" and it means 
simply that no debt may be paid out of  public funds, under 
any circumstances, unless the Congress has made an appropria- 
tion for that purpose. This does not mean that there m u s t  be 
a specific appropriation for each item of expenditure; rather, 
it means that there must be an appropriation which is "legally 
available" for the expenditure. The congressional appropria- 
tions power has been described as "the most important single 
curb in the Constitution on Presidential power." - 7/ 

In addition to the basic power to determine whether or 
not to provide funds for a particular program or activity and 
the level of such funding, Congress has broad discretion to 
determine the purpose of appropriations, as well as the terms 
and conditions under which they are made. See, e.g., 
Cincinnati Soap Co. v. United States, 301 U . S .  308 (1937); 
United States v .  Price, 116 U.S. 4 3  (1885); Epaulding v. 
Douglas Aircraft Co., 6 0  F. Supp. 985 ( S . D .  Cal. 1945), aff'd, 
154 F.2d 419 (9th Cir. 1946). Accordingly, the Congress is 
able to use the appropriations process as an affirmative t o o l  
to accomplish policy objectives and to establish priorities 
among Federal programs. 

Several statutory provisions reflect the constitutional 
requirement for appropriations. For example, the Antide- 
ficiency Act prohibits any Government official from making an 
obligation or expenditure in excess of the amount available 

___- _.___ -__-_ - 7/ Corwin, The Constitution And -I What It Means Today, 
101 (13th ed., 1975). 

2-3 



for the necessary appropriations. B - 1 1 1 8 1 0 ,  March 8, 1974. 
However, statutory requirements for authorizations do exist 
in a number of specific situations. L4n example is section 6 6 0  
of the Department of Energy Organization Act, 42 U.S.C. 6 7270 
("Appropriations to carry out the provisions of this Act shall 
be subject to annual authorizations"). 

In addition, rules of the House of Representatives 
prohibit appropriations for expenditures not previously 
authorized by law. See R u l e  XXI(2), R u l e s  of the IIouse of 
Representatives. The effect of this Rule is  to subject the 
offending appropriation to a "point of order." (Points of 
order are discussed separately in this Chapter.) A more 
limited provision exists in Rule X V I ,  Standing Rules of the 
Senate. 

The majority of appropriations today are preceded by some 
form of authorization although, as noted, it is not statutorily 
required in all cases. 

Authorizations take inany different forms, depending in 
part on whether they are contained in the organic legislation 
or are separate. Authorizations contained in organic legisla- 
tion may be "definite" (setting dollar limits either in the 
aggregate or for specific fiscal years) or "indefinite" 
(authorizing "such sums a s  may be necessary to carry out the 
provisions of this act"). An indefinite authorization serves 
little purpose other than to comply with House Rule X X I .  
Appropriation authorizations enacted as separate legislation 
resenhle appropriation acts in structure, for example, the 
annual Department of Defense Appropriation Authorization Acts. 

An authorization act is basically a directive to the 
Congress itself which Congress is free to follow or alter 
(up or down) in the subsequent appropriation act. (The 
relationship between authorization acts and appropriation acts 
is discussed in more detail in Section F of this Chapter.) 

Thus, the typical sequence is: (1) organic legislation, 
(2) authorization of appropriations, if not contained in the 
organic legislation, and ( 3 )  the appropriation act. 

Appropriations, in the broadest context, also come in 
many forms. Appropriations are usually stated in maximum 
dollar amounts and for definite periods of time. However, in 
some cases (formula grant and entitlement programs, €or 
example) naxinum dollar amounts may also be mininums, and 
certain appropriations ( i.e. , "no-year" and "permanent , 
indefinite") do not specify definite periods of availability. 
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D. DISTINCTION BETWEEN AUTHORIZATION AND APPROPRIATION 

Appropriation acts must be distinguished from two other 
types of legislation: "enabling" or "organic" legislation 
and "appropriation authorization" legislation. Enabling or 
organic legislation is legislation which creates an agency, 
establishes a program, or prescribes a function, such as the 
Department of Education Organization Act or the Federal Water 
Pollution Control Act. While the organic legislation may 
'provide the necessary authority to conduct the program or 
activity, it, with relatively rare exceptions, does not 
provide any money. 

"Appropriation authorization" legislation, as the name 
implies, is legislation which authorizes the appropriation of 
funds to implement the organic legislation. It may be 
included as part of the organic legislation or it may be 
separate. It also does not provide any money. Except for 
statutes creating revolving funds (Chapter 15, this Manual), 
only the appropriation act itself permits the withdrawal of 
funds from the Treasury. The principle has been stated as 
follows: 

"The mere authorization of an appropriation 
does not authorize expenditures on the faith thereof 
or the making of contracts obligating the money 
authorized to be appropriated." 16 Comp. Gen. 1007, 
1008 (1937). 

Restated, an authorization of appropriations does not con- 
stitute an appropriation of public funds, but contemplates 
subsequent legislation by the Congress actually appropriating 
the funds. 27 Comp. Dec. 923 (1921); 35 Comp. Gen. 306 
(1955). 8/ 

Like the organic legislation, authorization legislation 
is considered and reported by the committees with legislative 
jurisdiction over the particular subject matter, whereas the 
appropriation bills are exclusively within the jurisdiction 
of the appropriations committees. 

There is no general requirement, either constitutional 
or statutory, that an appropriation act be preceded by a 
specific authorization act. The existence of a statute 
imposing substantive functions upon an agency which require 
funding for their performance is itself sufficient authorization 

- - - -_- 
- 8/  See also: 4 Comp. Gen. 219 (1924); 15 Comp. Gen. 802 (1936); 

26 Comp. Gen. 452 (1947); 37 Comp. Gen. 732 (1958). 
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E. " L I F E  CYCLtB" OF AN APPROPRIATION 

(1) E x e c u t i v e  F o r m u l a t i o n  and T r a n s m i t t a l  

The f i r s t  s t e p  i n  t h e  a p p r o p r i a t i o n s  p r o c e s s  is a c t u a l l y  
t h e  f o r m u l a t i o n  o f  t h e  F e d e r a l  budget--a f u n c t i o n  of t h e  
e x e c u t i v e  b r a n c h .  T h e  Budget  and Account ing  Act o f  1921  ( 3 1  
U . S . C .  S S  1 -- e t  s e q . )  a u t h o r i z e d  t h e  P r e s i d e n t  t o  s u b m i t  a 
n a t i o n a l  b u d g e t  each y e a r  and gave  t h e  ( t h e n )  Bureau o f  t h e  
Budget  t h e  a u t h o r i t y  " t o  a s s e m b l e ,  c o r r e l a t e ,  r e v i s e ,  r e d u c e ,  
o r  i n c r e a s e  t h e  r e q u e s t s  f o r  a p p r o p r i a t i o n s  of t h e  s e v e r a l  
d e p a r t m e n t s  o r  e s t a b l i s h m e n t s . "  P r i o r  t o  1921  Congres s  had 
r e c e i v e d  t h e  "Book o f  E s t i m a t e s "  which c o n s i s t e d  p r i m a r i l y  
of u n c o o r d i n a t e d  s e p a r a t e  agency  s u b m i s s i o n s .  T h e  Budget  and 
Account ing  A c t  f u r t h e r  r e i n f o r c e d  t h e  c e n t r a l i z a t i o n  o f  
a u t h o r i t y  i n  t h e  P r e s i d e n t  and t h e  Bureau by d e n y i n g  F e d e r a l  
a g e n c i e s  t h e  r i g h t  t o  seek f u n d s  o u t s i d e  o f  r e g u l a r  b u d g e t  
c h a n n e l s ,  e x c e p t  a t  l e g i s l a t i v e  r e q u e s t .  F i n a l l y ,  t h e  Budget 
and Account ing  Act r e q u i r e d  t h e  Bureau t o  make e f f i c i e n c y  
s t u d i e s  and t o  a i d  any  c o n g r e s s i o n a l  commi t t ee  w i t h  j u r i s d i c -  
t i o n  o v e r  r e v e n u e s  o r  a p p r o p r i a t i o n s .  

T h e  O f f i c e  o f  Management and Budget  (OMB) was e s t a b l i s h e d  
by P a r t  1 of R e o r g a n i z a t i o n  P l a n  N o .  2 o f  1970 ( 8 4  S t a t .  2085)  
w h i c h  d e s i g n a t e d  t h e  B u r e a u  o f  t h e  Budget  a s  OMB and t r a n s -  
f e r r e d  a l l  t h e  a u t h o r i t y  v e s t e d  i n  t h e  Bureau and i t s  D i r e c t o r  
t o  t h e  P r e s i d e n t .  By E x e c u t i v e  Order  11541 ,  J u l y  1, 1970 ,  t h e  
P r e s i d e n t ,  i n  t u r n ,  d e l e g a t e d  t h a t  a u t h o r i t y  t o  t h e  D i r e c t o r  
of OMR. T h e  p r i m a r y  f u n c t i o n s  o f  OMB i n c l u d e  a s s i s t a n c e  t o  t h e  
P r e s i d e n t  i n  t h e  p r e p a r a t i o n  o f  t h e  b u d g e t  and t h e  f o r m u l a t i o n  
o f  t h e  f i s c a l  program o f  t h e  Government,  s u p e r v i s i o n  and con- 
t r o l  o f  t h e  a d m i n i s t r a t i o n  o f  t h e  b u d g e t ,  r e v i e w  o f  t h e  o r g a n i -  
z a t i o n  and management o f  t h e  e x e c u t i v e  b r a n c h  and e v a l u a t i o n  of 
F e d e r a l  p rograms.  

The a c t u a l  f o r m u l a t i o n  o f  t h e  P r e s i d e n t ' s  b u d g e t  f o r  any  
g i v e n  f i s c a l  y e a r  b e g i n s  s e v e r a l  y e a r s  b e f o r e  i t s  t r a n s m i t t a l  
t o .  Congres s .  The  mu1 t i - y e a r  budge t  p l a n n i n g  s y s  tern i n c l u d e s  
r e v i e w  o f  agency  ze ro -based  b u d g e t  r e q u e s t s  i n  r e l a t i o n  t o  
p roposed  t o t a l  o u t l a y s  and r e v e n u e s .  T h e  p r o b a b l e  e f f e c t s  o f  
b u d g e t  d e c i s i o n s  i n  r e l a t i o n  t o  c u r r e n t  and p r o s p e c t i v e  econo-  
mic c o n d i t i o n s  a r e  a l s o  c o n s i d e r e d .  T h e  P r e s i d e n t  i s  r e q u i r e d  
t o  t r a n s m i t  h i s  b u d g e t  e s t i m a t e s  and d e t a i l e d  j u s t i f i c a t i o n  
m a t e r i a l  t o  t h e  Congres s  w i t h i n  1 5  d a y s  o f  t h e  s t a r t  o f  each 
new s e s s i o n  i n  J a n u a r y .  3 1  U . S . C .  5 11. 

( 2 )  C o n g r e s s i o n a l  A c t i o n  

I n  e x e r c i s i n g  t h e  broad  d i s c r e t i o n  g r a n t e d  by t h e  
C o n s t i t u t i o n ,  Congres s  c a n  a p p r o v e  f u n d i n g  l e v e l s  c o n t a i n e d  
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I n  summary ,  t h e  C o n g r e s s  u s u a l l y  e n a c t s  l e g i s l a t i o n  t h a t  
a u t h o r i z e s  a n  a g e n c y  t o  c a r r y  o u t  a p a r t i c u l a r  p r o g r a m  a n d ,  
i n  some cases ,  i n c l u d e s  g u i d a n c e  o n  t h e  a m o u n t  t h a t  s h o u l d  
l a t e r  be appropr i a t ed  f o r  t h e  p r o g r a m .  Many p r o g r a m s  a r e  
a u t h o r i z e d  f o r  a s p e c i f i e d  number  of yea r s  o r  i n d e f i n i t e l y ,  
w h i l e  o t h e r s  (notably e d u c a t i o n  a n d  h e a l t h  p r o g r a m s  a n d  
d e f e n s e  p r o c u r e m e n t )  r e q u i r e  a n n u a l  a u t h o r i z i n g  l e g i s l a t i o n .  
An a p p r o p r i a t i o n  for t h e  p r o g r a m  i s  t h e n  u s u a l l y  p rov ided  i n  
a s e p a r a t e ,  s u b s e q u e n t  a c t i o n .  G e n e r a l l y ,  b u d g e t  a u t h o r i t y  
becomes a v a i l a b l e  e a c h  y e a r  o n l y  a s  v o t e d  by t h e  Congress. 
However, i n  a number  of cases ( f o r  e x a m p l e ,  most t r u s t  f u n d  
a p p r o p r i a t i o n s )  C o n g r e s s  h a s  e n a c t e d  p e r m a n e n t  a p p r o p r i a t i o n s .  
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changes based on t h e  second concur ren t  r e s o l u t i o n  m u s t  be 
r epor t ed  i n  a r e c o n c i l i a t i o n  b i l l  ( o r  r e c o n c i l i a t i o n  reso lu-  
t i o n  i n  c a s e s  where t h e  l e g i s l a t i o n  t o  be amended is  no t  y e t  
an e n r o l l e d  b i l l ) .  Af t e r  a c t i o n  on t h e  r e c o n c i l i a t i o n  b i l l  
is completed ( w h i c h  under t h e  Congressional  Budget A c t  m u s t  be 
no l a t e r  than September 2 5 t h ) ,  Congess may n o t  cons ide r  any 
spending o r  revenue l e g i s l a t i o n  t h a t  would breach any of t h e  
budget l i m i t s  conta ined  i n  t h e  second concur ren t  r e s o l u t i o n .  
Supplemental a p p r o p r i a t i o n s  (See Chapter 5 ,  t h i s  Manual), 
w h i c h  would cause  spending t o  exceed o r  revenues t o  f a l l  below 
t h e  l e v e l s  e s t a b l i s h e d  by t h e  secnd concur ren t  budget reso lu-  
t i o n ,  may be made on ly  i f  t h e  Congress f i r s t  changes those  
l e v e l s  by adopt ing a new budget r e s o l u t i o n .  (For  a more 
d e t a i l e d  d i s c u s s i o n  of t h e  p rocess  o u t l i n e d  i n  t h i s  paragraph,  
see B-115398,  November 1 3 ,  1 9 7 5 . )  

Continuing r e s o l u t i o n s  

The  f i s c a l  year  now begins  on t h e  f i r s t  of October 
( e f f e c t i v e  October 1, 1 9 7 6 ,  under t h e  terms of t h e  Congres- 
s i o n a l  Budget and Impoundment Control  A c t  of 1 9 7 4 ) .  I f  a c t i o n  
on a p p r o p r i a t i o n s  is  n o t  completed by t h a t  d a t e ,  t h e  Congress 
may pass  a "cont inuing  r e so lu t ion ' '  t o  provide  a u t h o r i t y  f o r  
t h e  a f f e c t e d  agenc ie s  t o  con t inue  t o  o p e r a t e ,  u s u a l l y  u n t i l  
t h e i r  r e g u l a r  a p p r o p r i a t i o n s  a r e  enac ted .  (Cont inuing r e so lu -  
t i o n s  a r e  d i scussed  i n  d e t a i l  i n  Chapter 7 o f  t h i s  Manual.) 

- Poin t s  of o rde r  

A number of requirements  r e l e v a n t  t o  an understanding of 
a p p r o p r i a t i o n s  law and t h e  l e g i s l a t i v e  process  a r e  found i n  
ru les  of t h e  Sena te  and/or House of Represen ta t ives .  One 
example, noted e a r l i e r  i n  t h i s  Chapter ,  i s  t h e  p r o h i b i t i o n  
a g a i n s t  making a p p r o p r i a t i o n s  f o r  o b j e c t s  n o t  p rev ious ly  
au tho r i zed  by law. Others  a r e  t h e  p r o h i b i t i o n  a g a i n s t  i n c l u d -  
ing g e n e r a l  l e g i s l a t i o n  i n  a p p r o p r i a t i o n  a c t s  9/  (Sena te  
R u l e  X V I ,  House R u l e  X X I )  and t h e  p r o h i b i t i o n  a g a i n s t  cons ider -  
a t i o n  by a conference committee of m a t t e r s  n o t  committed t o  i t  
by e i t h e r  House (Sena te  R u l e  X X V I I I ,  House Rule X X V I I I ) .  The  
a p p l i c a b i l i t y  of Senate  and House ru l e s  i s  e x c l u s i v e l y  w i t h i n  
t h e  province of t h e  p a r t i c u l a r  House and a ma t t e r  on which t h e  
Comptroller General w i l l  n o t  render  an op in ion .  

I n  a d d i t i o n ,  r a t h e r  than e x p r e s s l y  p r o h i b i t i n g  a g iven  
i tem,  l e g i s l a t i o n  sometimes provides  t h a t  i t  s h a l l  n o t  be i n  
o rde r  f o r  t h e  Senate  o r  House t o  cons ide r  a b i l l  o r  r e s o l u t i o n  
w h i c h  c o n t a i n s  t h a t  i tem. An example is  3 1  U . S . C .  S 1 3 5 1 ( a ) ,  
mentioned i n  Sec t ion  A of  t h i s  Chapter.  

9/ Whether a g iven  item is  gene ra l  l e g i s l a t i o n  o r  merely a 
c o n d i t i o n  on t h e  a v a i l a b i l i t y  of an a p p r o p r i a t i o n  is  
f r e q u e n t l y  a d i f f i c u l t  ques t ion .  

- ----.---- ------ - 
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in the President's budget, increase or decrease them, 
eliminate proposals, or add programs not requested by the 
Administration. The Congressional Budget Act requires that 
the Congress first agree on Government-wide budget totals 
before considering individual appropriation measures. Adop- 
tion of the first concurrent budget resolution (containing 
overall targets for receipts, budget authority and outlays) 
must occur no later than May 15th of each year. Both Houses 
of Congress have Eudget Committees with responsibility for 
reporting on budget resolutions. 

Review of  individual appropriations then begins in the 
House of Representatives. Each subcommittee of the House 
Appropriations Committee studies appropriation proposals and 
evaluates the performance of the agencies within its oversight 
jurisdiction. Typically, appropriation hearings are conducted 
by each subcommittee. Federal officials give testimony con- 
cerning both the costs and achievements of the various programs 
administered by their agencies, and provide justifications for 
their funding requests. Eventually each subcommittee reports 
a single appropriation bill for consideration by the entire 
Committee and then the full House membership. At present, the 
Congress considers thirteen regular appropriation acts every 
year. 

When the House passes an appropriation bill it is forwarded 
to the Senate. As in the House, each appropriation measure is 
first considered in subcommittee and then reported by the full 
Appropriations Committee to be voted upon by the full Senate. 
In the event of variations in the Senate and House passed 
versions of a particular appropriations bill, a conference com- 
mittee including representatives of both Houses of Congress is 
formed. ~t is the function of the conference committee to 
resolve all differences, but the full House and Senate (in that 
order) must also vote to approve the conference report. 

Following either the Senate's passage of the House version 
of an appropriation measure, or the approval of a conference 
report by both bodies, the enrolled bill is forwarded to the 
President for his signature or veto. 

By September 15th of each year, Congress must enact a 
second concurrent budget resolution. This resolution is 
adopted after action has been completed on all appropriation 
and tax bills, and sets binding totals for the Federal budget. 
The second budget resolution may a l s o  direct certain committees 
to recommend changes in laws, bills or resolutions in order to 
bring them into conformity with the overall levels established 
for budget authority, revenues, and the p u b l i c  debt. Any 
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amount appropriated by Congress will not be expended or 
obligated by the administration. An impoundment is defined 
as an action or inaction by an officer or employee of the 
United States that precludes the obligation or expenditure of 
budget authority provided by the Congress. One of the key 
purposes of the Congressional Budget and Impoundment Control 
Act of 1974 was to give Congress greater control over the 
impoundment of appropriated funds. There are two types of 
impoundment action--deferral and rescission. 

A deferral is a postponment of budget authority--with- 
holding or delaying the obligation or expenditure of budget 
authority. Section 1013 of the Act requires a special message 
from the President to the Congess reporting any proposed 
deferral of budget authority. Deferrals may not extend beyond 
the end of the fiscal year in which the message reporting the 
defferal is transmitted, and may be overturned by the passage 
of an impoundment resolution by either the House or the Senate. 

A rescission involves the cancellation o f  budget authority 
previously provided by Congress (before that authority would 
otherwise expire), and can only be accomplished through legis- 
lation. Section 1012 of the Impoundment Control Act requires 
the President to advise Congress of any proposed rescissions, 
again in a special message. Within 45 days of  continuous 
session following receipt of the proposal, both Houses of Con- 
gress must pass a rescission bill or joint resolution in order 
to cancel, in whole or in part, previously granted budget 
authority. Unless Congress acts to approve the proposed 
rescission w i t h i n  that time, the budget authority must be made 
available for obligation. 

In addition to the deferral or rescission of budget 
authority for policy reasons, portions of budget authority may 
be set aside for contingencies or to effect a savings whenever 
made possible by changes in requirements or greater efficiency 
of operations. Budgetary reserves are authorized by the Anti- 
deficiency Act (31 U.S.C. § 6 6 5 ) .  However, amendments to the 
Antideficiency Act contained in section 1002 of the Impoundment 
Control Act restrict the establishment of such reserves and 
require that they be reported to the Congress. 

The Impoundment Control Act of 1974 requires the Comp- 
troller General to monitor the performance of the executive 
branch in reporting proposed deferrals and rescissions to the 
Congress. A copy of each special message reporting a proposed 
deferral or rescission must be delivered to the Comptroller 
General, who must review each such message and present his 
views to the Senate and House of Representatives. If the 
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The e f f e c t  of t h e s e  r u l e s  a n d  of s t a t u t e s  l i k e  3 1  U.S.C.  
6 1 3 5 1 ( a )  i s  t o  s u b j e c t  t h e  non-comply ing  h i l l  t o  a " p o i n t  
of order." A p o i n t  of order i s  a p r o c e d u r a l  o b j e c t i o n  r a i s e d  
b y  a Member a l l e g i n g  a d e p a r t u r e  f r o m  r u l e s  g o v e r n i n g  t h e  
c o n d u c t  o f  b u s i n e s s .  I t  d i f f e r s  f r o m  a n  a b s o l u t e  p r o h i b i t i o n  
i n  t h a t  ( a )  i t  i s  a l w a y s  poss ib l e  t h a t  n o  o n e  w i l l  r a i se  i t ,  
and  ( b )  i f  r a i s e d ,  i t  may or  may n o t  be s u s t a i n e d .  Also, some 
measures may h e  c o n s i d e r e d  u n d e r  special  r e s o l u t i o n s  w a i v i n g  
p o i n t s  o f  o r d e r .  

The p o t e n t i a l  e f f e c t  o f  a r u l e  o r  s t a t u t e  s u b j e c t i n g  a 
p r o v i s i o n  t o  a p o i n t  o f  o r d e r  i s  l i m i t e d  t o  t h e  p r e - e n a c t m e n t  
s t a g e .  I f  a p o i n t  of o rder  is n o t  r a i s e d ,  o r  ra i sed  a n d  n o t  
s u s t a i n e d ,  t h e  p r o v i s i o n  i f  e n a c t e d  i s  n o  less v a l i d .  To 
r e s t a t e ,  a r u l e  s u b j e c t i n g  a g i v e n  p r o v i s i o n  t o  a p o i n t  o f  
o rde r  h a s  n o  e f f e c t  or a p p l i c a t i o n  o n c e  t h e  l e g i s l a t i o n  o r  
a p p r o p r i a t i o n  h a s  b e e n  e n a c t e d .  57 Comp. Gen. 34 ( 1 9 7 7 ) ;  
34 C o m p .  Gen. 278 ( 1 9 5 4 ) ;  B-123469, A p r i l  1 4 ,  1 9 5 5 .  

( 3 )  B u d g e t  E x e c u t i o n  a n d  C o n t r o l  ------ 
Once a p p r o v e d ,  t h e  b u d g e t  becomes t h e  f i n a n c i a l  p l a n  f o r  

t h e  o p e r a t i o n s  of e a c h  a g e n c y  d u r i n g  t h e  f i s c a l  y e a r .  The  
O f f i c e  of Management a n d  B u d g e t  a p p o r t i o n s  or d i s t r i b u t e s  bud-  
g e t e d  a m o u n t s  t o  t h e  e x e c u t i v e  b r a n c h  a g e n c i e s ,  t h e r e b y  mak ing  
f u n d s  i n  a p p r o p r i a t i o n  a c c o u n t s  ( a d m i n i s t e r e d  b y  t h e  T r e a s u r y  
D e p a r t m e n t )  a v a i l a b l e  f o r  o b l i g a t i o n .  31  U.S.C. 9 5 6 5 ( c ) - ( f ) .  
The  a p p o r t i o n m e n t  s y s t e m  t h r o u g h  w h i c h  a p p r o p r i a t i o n s  a n d  
o t h e r  b u d g e t a r y  resources a re  d i s t r i b u t e d  b y  time p e r i o d s  
( u s u a l l y  q u a r t e r l y )  o r  b y  a c t i v i t i e s ,  i s  i n t e n d e d  t o  a c h i e v e  
a n  e f f e c t i v e  a n d  o r d e r l y  u s e  o f  a v a i l a b l e  a u t h o r i t y ,  a n d  t o  
reduce t h e  n e e d  f o r  s u p p l e m e n t a l  o r  d e f i c i e n c y  a p p r o p r i a t i o n s .  
Each  a g e n c y  t h e n  makes  a l l o t m e n t s  p u r s u a n t  t o  the OMB appor- 
t i o n n e n t s  o r  o t h e r  s t a t u t o r y  a u t h o r i t y .  3 1  U . S . C .  6 6 6 5 ( g ) .  
An a l l o t m e n t  i s  a d e l e g a t i o n  of a u t h o r i t y  t o  a g e n c y  e m p l o y e e s  
w h i c h  allows them t o  i n c u r  o b l i g a t i o n s  w i t h i n  a s p e c i f i e d  
a m o u n t .  10/ 

Impoundment  

I n  a d d i t i o n  t o  t h e  p o s s i b i l i t y  t h a t  a m o u n t s  appropr ia ted  
f o r  a g i v e n  a g e n c y  o r  a c t i v i t y  may n o t  h e  s u f f i c i e n t ,  t h e r e  is 
a l s o  t h e  p o s s i b i l i t y  t h a t ,  €or  a v a r i e t y  o f  reasons, t h e  f u l l  

- - - - -  - - 
1 0 /  Note t h e  d i s t i n c t i o n  i n  t e r m i n o l o g y :  C o n g r e s s  appro- 

p r i a t e s ,  OMR --- a p p o r t i o n s ,  and  t h e  r e c e i v i n g  a g e n c y  
.__- a l l o t s  ( o r  a l l o c a t e s )  w i t h i n  the a p p o r t i o n m e n t .  

-- -- 
-___ 
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agency m u s t  submit a wr i t t en  s ta tement  of the ac t ions  taken 
w i t h  r e spec t  t o  t h e  recommendations (1)  t o  the  Senate Com- 
m i t t ee  on Governmental Af fa i r s  and the  House Committee on 
Government Operations not  l a t e r  than s i x t y  days a f t e r  the  da t e  
of the r e p o r t ,  and ( 2 )  t o  t h e  Senate and House Appropriations 
Committees i n  connection w i t h  the  agency's f i r s t  request  f o r  
appropr ia t ions  submitted more than s i x t y  days a f t e r  the  da t e  
of the  r epor t .  

"Federal  agency" f o r  purposes of the Leg i s l a t ive  
Reorganization Act is  defined i n  31 V . S . C .  1 1 5 7 .  T h e  d e f i -  
n i t i o n  is broad. For example, i t  includes wholly-owned 
Government corpora t ions  ( s e e  Chapter 1 5 ,  t h i s  Manual), b u t  
not "mixed-ownership" Government corporat ions s u c h  a s  t h e  
Federal Deposit Insurance Corporation. B-114831-O.M. ,  
J u l y  2 8 ,  1975.  - 11,' 

Although " sec t ion  236" recommendations a r e  most commonly 
made i n  a u d i t  r e p o r t s ,  they a r e  occas iona l ly  made i n  Comp- 
t r o l l e r  General dec is ions  a s  well .  A " sec t ion  236"  recom- 
mendation included i n  a dec i s ion  w i l l  always c i t e  t h a t  s ec t ion .  
See, e .g . ,  59 Comp. Gen. 1 ( 1 9 7 9 ) ;  58 Comp. Gen. 350 ( 1 9 7 9 ) ;  
53  Comp. Gen. 547 ( 1 9 7 4 ) .  

Role of GAG: a u d i t  exceDtions 

Much o f  G A O ' s  a u t h o r i t y  stems from i t s  "account s e t t l e -  
ment" a u t h o r i t y .  3 1  u.S.C. s~ 4 4 ,  7 1 ,  7 2 ,  7 4 .  BY law, 
s u b j e c t  t o  c e r t a i n  except ions,  GAO i s  required t o  a u d i t  and 
s e t t l e  the  accounts of c e r t i f y i n g  and d isburs ing  o f f i c e r s .  

--------I----. 

- 11/ Quest ions a r e  f requent ly  presented by o ther  d i v i s i o n s  
w i t h i n  GAO. The response i s  i n  the  form o f  an i n t e r n a l  
memorandum, formerly s i g n e d  by the  Comptroller General, 
b u t  now, w i t h  few except ions,  signed by t h e  General 
Counsel. T h e  c i t a t i o n  is  the same as  fo r  an unpublished 
dec i s ion ,  except t h a t  t h e  s u f f i x  ' I -0 .M. "  (Of f i ce  Memo- 
randum) is added. Off ice  Memoranda a r e  not  c i t e d  i n  
dec i s ions  and, u n t i l  1 9 7 7 ,  were gene ra l ly  n o t  r e l easab le  
o u t s i d e  of GAO. Technical ly ,  an Off ice  Nemorandum is - not 
a dec is ion  of the  Comptroller General a s  provided i n  
3 1  U.S .C.  S S  7 4  and 8 2 d ,  may n o t  have the same l e g a l  or 
precedent e f f e c t ,  and should never be c i t e d  a s  a dec is ion .  
T h i s  e d i t i o n  of the Manual includes some c i t a t i o n s  t o  
Off ice  Wemoranda, t o  provide some guidance where the re  
may be no formal dec i s ions  on a given poin t .  
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executive branch establishes a reserve or defers or proposes 
to defer budget authority and fails to transmit a special 
message to the Congress, the Comptroller General is authorized 
to make the report. The Comptroller General is also authorized 
to report to the Congress on any special message transmitted by 
the executive branch which has incorrectly classified a deferral 
or a rescission. 31 U.S.C. Ss 1 4 0 4 ( b ) ,  1 4 0 5 .  

In the event Congress fails to pass a rescission bill, or  
either House of the Congress disapproves a deferral, and the 
President fails to make budget authority available for obliga- 
tion as required, the Comptroller General is empowered to bring 
a civil action in the United States District Court for the 
District of Columbia to require that the budget authority be 
made available. 3 1  U.S.C. S 1 4 0 6 .  

A comprehensive discussion of the Impoundment Control Act 
of 1 9 7 4  and GAO's role under it may be found in 5 4  Comp. 
Gen. 4 5 3  (1974). For a detailed discussion of impoundment 
before the 1974 legislation, see €3-135564, July 26, 1973. 

( 4 )  Disposition of Appropriation Balances 

This topic is covered in Chapter 4 of  this Manual. 

( 5 )  Audit and Review 

In the broad sense, audit and review may be viewed as the 
final stage of the appropriation process. Each agency or 
department has the initial responsibility for assuring that its 
application of public funds adheres to the terms of the perti- 
nent authorization and appropriation acts, as well as any other 
relevant statutory provisions. In addition, GAO regularly 
audits Federal programs as an investigator or "watchdog" for 
the Congress. 

Role of GFO: recommendations 

As noted in Chapter 1, GAO examines the financial, manage- 
ment, and program activities of Federal agencies, and evaluates 
the efficiency, effectiveness, and economy of agency operations. 
G A O ' s  reports to the Congress contain both objective findings 
and recomnendations for improvement. Recommendations may be 
addressed to the Congress (for changes in legislation) or to 
agency heads (for action which the agency is authorized to take 
under existing law). 

Under section 236 of the Legislative Reorganization Act of  
1970, 3 1  U.S.C. S 1176, whenever GAO issues a report which con- 
tains recommendations to the head of  any Federal agency, the 
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F. STATUTORY INTERPRETATION: D E T E R M I N I N G  CONGRESSICNAL INTENT 

The complexity of the appropriations process necessarily 
means that questions arise concerning the interpretation of  
certain statutory provisions. In order to resolve such ques- 
tions, it is often necessary to decide which provision con- 
trols, or what the Congress intended when the authorization or 
appropriation was enacted. This section will outline some of 
the principal issues of statutory construction as they occur 
in appropriations law. This section is essentially limited to 
principles which are not covered elsewhere in the Manual. 

(1) What Constitutes An Fppropriation 

The starting point is 31 U.S.C. § 627, which provides: 

"NO Act of Congress passed after June 30, 1906, 
shall be construed to make an appropriation out of 
the Treasury of the United States, or to authorize 
the execution o f  a contract involving the payment 
of  money in excess of appropriations made by law, 
unless such Act shall in specific terms declare an 
appropriation to be made or that a contract may be 
executed. 'I 

Thus, the rule is that the making of an appropriation must be 
expressly stated. An appropriation cannot be inferred or  made 
by implication. E.g., 50 Comp. Gen. 563 (1971). 

Regular annual and supplemental appropriation acts 
present no problems in this respect as they will be apparent 
on their face. They, as required by 1 U.S.C. S 105, bear the 
title "An A c t  making appropriations * * * . ' I  However, there 
are situations in which statutes other than regular appropria- 
tion acts may be construed as making appropriations. 

Under the above rule, it is not necessary that the 
statute actually use the word "appropriation." If the statute 
contains a specific direction to pay and a designation of the 
funds to be used, such as a direction to make a specified pay- 
ment or class of payments "out of any money in the Treasury not 
otherwise appropriated," then this amounts to an appropriation. 
13 Comp. Gen. 77 (1933). 

For example, a private relief act which directs the 
Secretary of the Treasury to pay, out of any money in the 
Treasury not otherwise appropriated, a specified sum of money 
to a named individual constitutes an appropriation. 23 Comp. 
Dec. 167, 170 (1916); 6 Comp. Dec. 514, 516 (1899). However, 
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(Chapter 10 of this Manual covers accountable officers, their 
liability, and provisions for their relief.) At one time, 
this function was accomplished by individual voucher examina- 
tion. As the Federal government has grown, and as records 
have become increasingly computerized, the nature of the 
function has evolved. Now, "account settlement" consists of  
such elements as the testing of transactions, the examination 
of systems, the review of administrative surveillance and the 
effectiveness of collection and disbursement procedures. See 
Title 3, GAO Policy and Procedures Manual for Guidance of 
Federal Agencies (3 GAO), Chapter 8. 

An "audit exception" is a formal action which may be 
used upon discovery of an irregularity in an account. Proce- 
dures for "taking an exception" are contained in 3 GAO, 
Chapter 7. The first step is the issuance of a "Notice of 
Exception" to the agency concerned.' The issuance of  a Notice 
o €  Exception does not itself constitute a definite determina- 
tion of liability. It has been described as "in the nature of 
a challenge to the propriety of a certifying officer's action 
in certifying the voucher for payment." B-69611, October 27, 
1947. 

The certifying or disbursing officer, through his or her 
agency, then has the opportunity to respond to the exception. 
See, e.g., 8-194727, October 30, 1979 (non-decision letter). 
It is the accountable officer's responsibility to establish 
the propriety of the payment. 13 Comp. Gen. 311 (1934). If 
the reply to the exception is satisfactory, the exception will 
be withdrawn. If the reply does not provide a satisfactory 
basis to remove the exception, the item will be disallowed in 
the account. In that event, the accountable officer is 
personally liable to the United States for the amount of the 
improper payment(s). 

Technically, the term "disallowance" applies only to 
disbursing officers since a certifying officer does not have 
physical possession of funds and thus does not have an 
"account" in the same sense that a disbursing officer does. 
Thus, strictly speaking, GAO "disallows an expenditure" in 
the account of a disbursing officer and "raises a charge'' 
against a certifying officer. See 32 Comp. Gen. 499, SO1 
(1953). For purposes of GAO's account settlement function, 
the certifying officer's "account" consists of certified 
vouchers and supporting documents. R-147293-O.M., 
February 21, 1962. 
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Gen. 323 (1970); the Department of Defense commissary sur- 
charge fund, 57 Comp. Gen. 311 (1978); the Federal Prison 
Industries Fund established by 18 U.S.C. S 4126, 60 Comp. 
Gen. 323 (1981); and, to a limited extent, the National 
Defense Stockpile Transaction Fund, B-197118, January 14, 
1980, and F-199216, July 21, 1980. These cases are 
essentially an outgrowth of a much earlier decision, 
13 Comp. Dec. 219 (1906), which held that 31 U.S.C. s 627 
refers to the general fund of the Treasury, not to money 
required to be deposited in the Treasury as a "special 
fund . 

The "special fund" line of decisions was also applied 
with respect to mobile home inspection fees collected by the 
Secretary of Housing and Urban Development even though the 
statute involved did not expressly direct the establishment of  
a special fund, since it was apparent that such a fund was a 
necessary implementation procedure and the expenditure of the 
collections (to defray the cost of the inspection program) did 
not involve the payment of monies out of the general fund of 
the Treasury. 5 9  Comp. Gen. 215 (1980). 

The question of whether a particular statute constitutes 
an appropriation is important for several reasons. First, as 
noted, it determines whether particular funds--which d o  not 
necessarily have to come from the Treasury--are available for 
obligation or expenditure without further congressional action. 
The determination is also important because many statutory 
restrictions apply only to "appropriated funds." Thus, funds 
which the Congress makes available for expenditure by Govern- 
ment corporations are considered "appropriated funds" even 
where they are derived from a source other than the Treasury. 
Under this concept, user fee toll charges collected by the 
Saint Lawrence Seaway Development Corporation were held to 
be appropriated funds in B-193573, January 8, 1979. This 
decision was modified and affirmed in R-193573, December 19, 
1979, which noted that the capitalization of a Government 
corporation, whether a lump-sum appropriation in the form of 
capital stock or the authority to borrow through the issuance 
of long term bonds to the United States Treasury, consists of 
"appropriated funds." The decision states: 

"[Alny time the Congress specifies the manner 
in which a Federal entity shall be funded and makes 
such funds available for obligation or expenditure, 
that constitutes an appropriation, whether the 
language is found in an appropriation act or in 
other 1 eg is 1 at ion. 
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i t  a u t h o r i z e s  payment only  t o  t h e  i n d i v i d u a l  named, and t h e  
Comptroller General has h e l d  t h a t  i t  does no t  a u t h o r i z e  reim- 
bursement t o  an agency where t h e  agency er roneous ly  paid  t h e  
i n d i v i d u a l  be fo re  t h e  p r i v a t e  a c t  had been passed.  I n  t h i s  
s i t u a t i o n ,  t h e  purpose f o r  w h i c h  t h e  a p p r o p r i a t i o n  was made 
had ceased t o  e x i s t .  B - 1 5 1 1 1 4 ,  August 2 6 ,  1 9 6 4 .  A p r i v a t e  
r e l i e f  a c t  w h i c h  c o n t a i n s  merely an a u t h o r i z a t i o n  and d i r e c -  
t i o n  t o  pay b u t  no d e s i g n a t i o n  of t h e  funds t o  be u s e d  does 
not  make an appropr i a t ion .  2 1  Comp. Dec. 567  ( 1 9 1 5 ) ;  
E - 2 6 4 1 4 ,  January 7 ,  1 9 4 4 ;  unpublished d e c i s i o n  of Apr i l  1 6 ,  
1915, 7 3  MS Comp. Pec. 1 9 5 .  ( S i m i l a r  language i n  p r i v a t e  
r e l i e f  l e g i s l a t i o n  had been viewed a s  c o n s t i t u t i n g  an appro- 
p r i a t i o n  p r i o r  t o  t h e  enactment of 31 U . S . C .  § 6 2 7 .  See 
4 Comp. Dec. 3 2 5 ,  327 (1897) ;  6 Comp. Dec. 5 1 4 ,  516 ( 1 8 9 9 ) . )  

A 1978 d e c i s i o n  concerned s e c t i o n  11 of t h e  Federa l  F i r e  
Prevent ion  and Cont ro l  Act of 1 9 7 4 ,  which a u t h o r i z e s  t h e  
S e c r e t a r y  of t h e  Treasury t o  reimburse l o c a l  f i r e  departments  
o r  d i s t r i c t s  f o r  c o s t s  i ncu r red  i n  f i g h t i n g  f i r e s  on Federal  
p rope r ty .  S ince  the  s t a t u t e  d i r e c t e d  t h e  S e c r e t a r y  t o  make 
payments “from any moneys i n  t h e  Treasury no t  o therwise  
a p p r o p r i a t e d ”  ( i . e . ,  i t  contained both t h e  s p e c i f i c  d i r e c t i o n  
t o  pay and a d e s i g n a t i o n  of t h e  f u n d s  t o  be u s e d ) ,  t h e  Comp- 
t r o l l e r  General concluded t h a t  s e c t i o n  11 c o n s t i t u t e d  a 
permanent i n d e f i n i t e  a p p r o p r i a t i o n .  B-160998,  Apr i l  1 3 ,  1 9 7 5 .  

1 

L e g i s l a t i o n  enacted i n  1 9 7 8  au tho r i zed  t h e  U . S .  Treasury 
t o  make an annual prepayment t o  Guam and t h e  Vi rg in  I s l a n d s  
of t h e  amount es t imated  t o  be c o l l e c t e d  over t h e  course  of 
t h e  year  f o r  c e r t a i n  t a x e s ,  d u t i e s ,  and f e e s .  W h i l e  i t  was 
apparent  t h a t  t h e  prepayment a t  l e a s t  f o r  t h e  f i r s t  year  would 
have t o  come from t h e  gene ra l  f u n d  of t h e  Treasury ,  t h e  l e g i s -  
l a t i o n  was s i l e n t  a s  t o  t h e  sou rce  of  t h e  f u n d s  f o r  t h e  pre-  
payments, both f o r  t h e  f i r s t  year  and f o r  subsequent  y e a r s .  I t  
was concluded t h a t ,  w h i l e  t h e  s t a t u t e  may have e s t a b l i s h e d  a 
permanent a u t h o r i z a t i o n ,  i t  was n o t  s u f f i c i e n t  under 31 1J.S.C. 
s 6 2 7  t o  c o n s t i t u t e  an a c t u a l  a p p r o p r i a t i o n .  B-114808, 
August 7 ,  1 9 7 9 .  (Congress subsequent ly  made t h e  necessary  
a p p r o p r i a t i o n .  Pub. L.  No. 96 -126 ,  November 2 7 ,  1 9 7 9 ,  9 3  S t a t .  
954, 9 6 6 . )  

S t a t u t e s  w h i c h  a u t h o r i z e  t h e  c o l l e c t i o n  of f e e s  and t h e i r  
d e p o s i t  i n t o  a p a r t i c u l a r  fund ,  and which make t h e  f u n d  a v a i l -  
a b l e  f o r  expendi ture  f o r  a s p e c i f i e d  purpose,  have been viewed 
a s  c o n s t i t u t i n g  cont inuing  o r  permanent a p p r o p r i a t i o n s ;  t h a t  
is ,  t h e  money i s  a v a i l a b l e  f o r  o b l i g a t i o n  o r  expendi ture  w i t h -  
o u t  f u r t h e r  a c t i o n  by t h e  Congress. T h i s  p r i n c i p l e  has  been 
app l i ed  t o  revolving f u n d s ,  35  Comp. Gen.  615 (1954)  and 
35 Comp. Gen. 436  (1956) ;  a s p e c i a l  d e p o s i t  account ,  50 Comp. 
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(2) Effect of Budget Estimates 

(a) "Lump-Sum" vs. "Line Item" 

Years ago, it was the common practice of Congress to 
write appropriation acts quite specifically by breaking down 
particular spending objects into a number of separate "line 
item" appropriations. Under this approach, each line item 
would be legally available only for the specific object 
described. The trend in recent years has favored the enact- 
ment of "lump-sum" appropriations, which are stated in terms 
of broad object categories such as "salaries and expenses," 
"operations and maintenance ," or "research and development." 

( b )  Budget Justifications 

In supporting requests for lump-sum appropriations, 
agencies still present to the Appropriations Committees de- 
tailed justifications which explain how they propose to use 
the appropriation. For example, an agency seeking a $10 mil- 
lion lump-sum appropriation for research and development might 
identify ten $1 million projects to be funded. 

Where an amount to be expended for a specific purpose is 
included in a budget estimate, and that amount is subsequently 
appropriated by the Congress, the appropriation is legally 
available for the expenditure even though the appropriation 
act does not make specific reference to it. 23 Comp. Dec. 547 
(1917); 26 Comp. Sen. 545 (1947); 28 Comp. Gen. 296, 298 
(1948); 35 Comp. Gen. 306, 308 (1955); A-22070, March 30, 
1928; 3-27425, August 7, 1942; 3-51630, September 11, 1945; 
B-125404, September 16, 1955. However, the inclusion of an 
item in departmental budget estimates for an expenditure which 
is otherwise prohibited by law, and the subsequent appropria- 
tion of funds without specific reference t o  the item, do not 
constitute authority for the proposed expenditure or make the 
appropriation available for that purpose. 26 Comp. Gen. 545, 
supra; 6 Comp. Gen. 573 (1927); see also 18 Comp. Gen. 533 
(1938). 

Budget estimates are not legally binding on an agency 
unless carried into (either specified in or incorporated by 
reference) the appropriation act itself. Thus, an agency 
operating under a lump-sum appropriation may exceed the budget 
estimatz for any given item as  long as it does not exceed the 
lump-sum appropriation or violate any other provision of  law. 
17 Comp. Gen. 147 (1937); B-118357, February 17, 1954; 
B-149163, June 27, 1962; see also 39 Comp. Gen. 784 (1960). 
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Nowever, the  dec is ion  w e n t  on t o  po in t  out  t h a t ,  even though 
the  f u n d s  were "appropriated f u n d s "  under t h e  broad d e f i n i t i o n  
i n  31 'J.S.C. 6 2 (Sec t ion  A ,  t h i s  Chapter ) ,  many of the  re- 
s t r i c t i o n s  on the  use of appropriated f u n d s  woilld n o t  be appl i -  
cab le  by v i r t u e  of the Corporat ion 's  organic  l e g i s l a t i o n  and 
i t s  s t a t u s  a s  a corporat ion.  (See Chapter 1 5 ,  t h i s  Manual.) 
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( 3 1 Reprogramming - and  T r a n s f e r  

Reprogramming m u s t  be d i s t i n g u i s h e d  from t h e  r e l a t e d  
c o n c e p t  o f  t r a n s f e r .  Reprogramming i s  t h e  u t i l i z a t o n  of 
f u n d s  i n  a n  a p p r o p r i a t i o n  a c c o u n t  f o r  purposes  o t h e r  t h a n  
t h o s e  c o n t e m p l a t e d  a t  t h e  time o f  a p p r o p r i a t i o n ;  i n  o t h e r  
w o r d s ,  t h e  s h i f t i n g  of f u n d s  f r o m  o n e  ob jec t  t o  a n o t h e r  w i t h i n  
a n  a p p r o p r i a t i o n .  T r a n s f e r  i s  t h e  s h i f t i n g  o f  f u n d s  b e t w e e n  
a p p r o p r i a t i o n s .  T h u s ,  i f  a n  a g e n c y  r e c e i v e s  a lump-sum a p p r o -  
p r i a t i o n  f o r  O p e r a t i o n s  a n d  M a i n t e n a n c e  a n d  a n o t h e r  f o r  
C a p i t a l  E x p e n d i t u r e s ,  a s h i f t i n g  o f  f u n d s  froin O p e r a t i o n s  a n d  
M a i n t e n a n c e  t o  C a p i t a l  E x p e n d i t u r e s  i s  a t r a n s f e r ,  w h i l e  a 
s h i f t i n g  o f  f u n d s  f r o m  o n e  p ro j ec t  t o  a n o t h e r  w i t h i n  t h e  
C a p i t a l  E x p e n d i t u r e s  a c c o u n t  i s  r e p r o g r a m m i n g .  

T r a n s f e r  i s  p r o h i b i t e d  w i t h o u t  s t a t u t o r y  a u t h o r i t y .  
See, e . g . ,  1 7  Comp. Dec. 7 ( 1 9 1 0 ) ;  33 Comp. Gen. 216  ( 1 9 5 3 ) ;  
3 3  Comp. Gen. 2 1 4  ( 1 9 5 3 ) ;  B-178205,  A p r i l  1 3 ,  1 9 7 6 .  T h i s  
r u l e  f o l l o w s  from t h e  r e q u i r e m e n t s  o f  3 1  U.S.C. 5 6 2 8 ,  w h i c h  
p r o h i b i t s  t h e  use o f  a p p r o p r i a t i o n s  f o r  o t h e r  t h a n  t h e i r  
i n t e n d e d  purpose ( C h a p t e r  3 ,  t h i s  M a n u a l ) ,  and  3 1  Y . S . C .  
5 6 6 5 ,  t h e  A n t i d e f i c i e n c y  A c t ,  w h i c h  p r o h i b i t s  o b l i g a t i o n s  
o r  e x p e n d i t u r e s  i n  e x c e s s  o f  o r  i n  a d v a n c e  o f  a p p r o p r i a t i o n s  
( C h a p t e r  5 ,  t h i s  M a n u a l ) .  The  p r o h i b i t i o n  a g a i n s t  t r a n s f e r  
i s  now c o d i f i e d  i n  3 1  V . S . C .  5 628-1 .  An a g e n c y ' s  e r r o n e o u s  
c h a r a c t e r i z a t i o n  of a proposed t r a n s f e r  a s  a " r e p r o g r a m m i n g "  
i s  i r r e l e v a n t .  S e e  R-202362, Plarch 2 4 ,  1 9 8 1 .  

Some a g e n c i e s  h a v e  l i m i t e d  t r a n s f e r  a u t h o r i t y .  S u c h  
a u t h o r i t y  w i l l  commonly s e t  a p e r c e n t a g e  l i m i t  o n  t h e  amoun t  
t h a t  may b e  t r a n s f e r r e d  f r o m  a g i v e n  a p p r o p r i a t i o n  a n d / o r  t h e  
amoun t  b y  w h i c h  t h e  r e c e i v i n g  a p p r o p r i a t i o n  may be a u g m e n t e d .  
A t r a n s f e r  p u r s u a n t  t o  s u c h  a u t h o r i t y  i s ,  of course,  e n t i r e l y  
p roper .  R-167637,  October 11, 1 9 7 3 .  I n  €3-151157, J u n e  2 7 ,  
1 3 6 3 ,  t h e  Comptroller G e n e r a l  c o n c l u d e d  t h a t  t h e  u s e  of 
s t a t u t o r y  t r a n s f e r  a u t h o r i t y  was n o t  p rec luded  b y  t h e  f a c t  
t h a t  t h e  amoun t  o f  t h e  " r e c e i v i n g  a p p r o p r i a t i o n "  h a d  b e e n  
recjuced froin t h e  b u d g e t  r e q u e s t  by t h e  l e g i s l a t i v e  committees. 

T h e  p r o h i b i t i o n  a g a i n s t  t r a n f e r  w i t h o u t  s t a t u t o r y  
a u t h o r i t y  a p p l i e s  e q u a l l y  t o  t r a n f e r s  b e t w e e n  a g e n c i e s .  1 7  
Cornp. Dec. 1 7 1  ( 1 9 1 0 ) ;  4 Comp. Gen. 948 ( 1 9 2 5 ) ;  7 Cornp. Gen. 
S 2 4  (1928). S e e  a l so  26 Comp. Gen. 5 4 5  ( 1 9 4 7 ) ;  3 1  Comp. Gen. 
1 0 9  ( 1 9 5 1 ) .  The  major s o u r c e  o f  i n t e r a g e n c y  f u n d  t r a n s f e r s  
t o d a y  i s  t h e  Economy A c t  ( s ee  Chapter  8 ,  s e c t i o n  e n t i t l e d  
" I n t e r a g e n c y  S e r v i c e s " ) .  
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This construction provides agencies with some flexibility when 
unforeseen developments, such as changes in requirements or 
operating conditions, occur. 

Despite the fact that agencies are not required to adhere 
to budget estimates, there are practical constraints to be con- 
sidered. As the House Appropriations Committee pointed out in 
its report on the 1974 Defense Department appropriation bill: 

"In a strictly legal sense, the Department of  
Defense could utilize the funds appropriated for 
whatever programs were included under the individual 
appropriation accounts, but the relationship with 
the Congress demands that the detailed justifications 
which are presented in support of budget requests be 
followed. To do otherwise would cause Congress to 
lose confidence in the requests made and probably 
result in reduced appropriations or line item appro- 
priation bills." H.R. Rep. No. 93-662, 93d Cong. 
1st. Eess. 16 (1973). 

One means of accommodating the agencies' desire for flexibility 
and the congressional interest in control has been the develop- 
ment of "reprogramming" procedures (see below). 
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Some agencies, such as the Defense Department, have 
detailed regulations on reprogramming. In 56 Comp. Gen. 2 0 1  
(1976), failure by the Navy to complete a form required by 
Defense Department reprogramming regulations was held not 
sufficient to support a claim for proposal  preparation costs 
by an unsuccessful b i d d e r  upon cancellation of t h e  proposal. 
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Reprogramming is usually a non-statutory arrangement. 
This means that there is no general statutory provision either 
authorizing or prohibiting it, and it has evolved largely in 
the form of informal (i.e., non-statutory) agreements between 
various agencies and their congressional oversight committees. 
Thus, as a matter of law, an agency is free to reprogram 
unobligated funds as long as the expenditures are within the 
general purpose of the appropriation and are not in violation 
of any other specific limitation or otherwise prohibited. 
E.g., B-123469, May 9, 1955. This is true even though the 
agency may already have administratively allotted the funds 
to a particular object. 20 Comp. Gen. 631 (1941). Repro- 
gramming policies, procedures, and practices vary considerably 
among Federal agencies. There are at present no general 
reprogramming guidelines applicable to all agencies. 

In some cases, Congress has attempted to regulate 
reprogramming by statute, and of course any applicable statu- 
tory provisions must be followed. For example, a provision 
frequently found in Defense Department appropriation acts 
prohibits the use of funds to prepare or present a reprogram- 
ming request to the Appropriations Committees "where the item 
for which reprogramming is requested has been denied by the 
Congress." The Comptroller General has construed this provi- 
sion as prohibiting a reprogramming request which would have 
the effect of restoring funds which had been specifically 
deleted in the legislative process; that is, the provision 
is not limited to the denial of an entire project. See 
"Legality o f  the Navy's Expenditures for Project Sanguine 
During Fiscal Year 1974," LCD-75-315, January 20, 1975. 
Absent such a statutory provision, a reprogramming which has 
the effect of restoring funds deleted in the legislative pro- 
cess, which had been approved by both the appropriations and 
the legislative committees, has been held not legally 
objectionable. B-195269, October 15, 1979. 

Reprogramming frequently involves some form of notifica- 
tion to, and in some instances the affirmative approval by, 
the appropriations and/or legislative committees. In a few 
cases, the notification and/or approval process is prescribed 
by statute. However, in most cases, the committee review 
process is non-statutory, and derives from instructions in 
committee reports, hearings, or other correspondence. In 
this context, it provides an element of congressional control 
over spending flexibility short of resort to the full legisla- 
tive process. Absent a statutory basis, requirements imposed 
by committees for approval of reprogrammings are not legally 
binding upon the agencies. B-174702, July 2 4 ,  1974. Compli- 
ance with such non-statutory requirements is largely a matter 
of "keeping faith" with the pertinent committees. 
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A specific appropriation for the construction 
of an additional wing on the Navy Department 
Building could not be supplemented by a more 
general appropriation to build a larger wing 
desired because of increased needs. 20 Comp. 
Gen. 272  (1940). 

Appropriations of the District of Columbia 
Health Department could not be used to buy 
penicillin to be used for Civil Defense pur- 
poses because the District had received a 
specific appropriation for "all expenses 
necessary for the Office of Civil Defense." 
3 1  C o m p .  Gen. 4 9 1  (1952). 

Further, the fact that an appropriation for a specific 
purpose is included in a general appropriation does not 
deprive it of its character as an appropriation for the 
particular purpose designated, and where such specific appro- 
priation is available €or the expenses necessarily incident 
to its principal purpose, such incidental expenses nay not be 
charged to the more general appropriation. 20 Comp. Gen. 739 
(1941). In the cited decision, a general appropriation for 
the Geological Survey contained the provision "including not 
to exceed $45 ,000  for the purchase and exchanqe * * * of 
* * * passenger-carrying vehicles." It was held that the 
costs of transportation incident to the delivery of the 
purchased vehicles were chargeable to the specific $45,000 
appropriation and not to the more general portion of the 
appropriation. 

The rule has also been applied to expenditures by a 
Government corporation from corporate funds for an object for 
which the corporation had received a specific appropriation, 
where the reason for using corporate funds was to avoid a 
restriction applicable to the specific appropriation. 
B-142011, June 19, 1969. 

Of course, the rule that the specific governs over the 
general is not peculiar to appropriation law. It is a general 
principle of statutory construction and applies equally to 
provisions other than appropriation statutes. E.g. ,  R-152722, 
August 16, 1965. However, another principle of statutory con- 
struction is that two statutes should be construed harmoniously 
so as to give maximum effect to both wherever possible. In 
dealing with non-appropriation statutes, the relationship 
between the two principles has been stated as follows: 
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(4) Specific vs. General Appropriations 

RULE: An appropriation for a specific object is 
available for that object to the exclusion of a more general 
appropriation which might otherwise be considered available 
for the same object, and the exhaustion of the specific appro- 
priation does not authorize charging any excess payment to 
the more general appropriation. In other words, if an agency 
has a specific appropriation for a particular item, and also 
has a general appropriation broad enough to cover the same 
item, it does not have an option as to which to use. It must 
use the specific appropriation. 

The cases illustrating this rule are legion. 12/ 
Generally, the fact patterns and the specific statutes in- 
volved are of secondary importance. The point is that the 
agency does not have an option. If a specific appropriation 
exists for a particular item, then that appropriation must be 
used and it is improper to charge the more general appropria- 
tion o r  to use it as a A few cases are summarized 
as examples: 

(a) A State Department appropriation for "publi- 
cation of consular and commercial reports" 
could not be used to purchase books in view 
of a specific appropriation for "books and 
maps." 1 Comp. Dec. 126 (1894). The Comp- 
troller of the Treasury referred to the rule 
as having been well-established "from time 
immemorial." - Id. at 127. 

the expenses of repairing the United States 
courthouse and jail in Nome, Alaska, precludes 
the charging of such expenses to more general 
appropriations such as "Miscellaneous expenses, 
u.S. Courts" or "Support of  prisoners, U.S. 
Courts." 4 Comp. Gen. 476 (1924). 

- 12/ See, for example: 6 Comp. Dec. 124 (1899); 4 Comp. 
Gen. 173 (1924), reversed by 4 Comp. Gen. 471 (1924) 
(based on additional information establishing that the 
expense was not properly chargeable to the specific 
appropriation); 5 Comp. Gen. 399 (1925) and cases cited 
therein; 7 Comp. Gen. 459 (1928); 11 Comp. Gen. 313 
(1932); 17 Comp. Gen. 23 (1937); 17 Comp. Gen. 974 (1938); 
18 Comp. Gen. 1013 (1939); 19 Comp. Gen. 324 (1939); 
23 Comp. Gen. 749 (1944); 24 Comp. Gen. 807 (1945); 
36 Comp. Gen. 526 (1957); 38 Comp. Gen. 758, 767 (1959); 
46 Comp. Gen. 198 (1966); B-70219, January 19, 1948; 
B-183922, August 5, 1975; B-202362, March 24, 1981. 

(b) The existence of a specific appropriation for 

_I_ --- - 
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( 5 )  General  P rov i s ions :  When Construed As Permanent 
L e s  is1 a t  ion 

Appropriat ion a c t s ,  i n  a d d i t i o n  t o  making a p p r o p r i a t i o n s ,  
f r e u u e n t l y  c o n t a i n  a v a r i e t y  of r e s t r i c t i o n s  on t h e  a v a i l a b i l -  
i t y  of t h e  a p p r o p r i a t i o n s .  They come i n  two forms: ( a )  "pro- 
v i s o s "  a t t a c h e d  d i r e c t l y  t o  t h e  a p p r o p r i a t i n g  language,  and 
( b )  gene ra l  p r o v i s i o n s .  A g e n e r a l  p r o v i s i o n  may apply s o l e l y  
t o  t h e  a c t  i n  w h i c h  i t  is  contained ( " N O  p a r t  of any appro- 
p r i a t i o n  conta ined  i n  t h i s  Act s h a l l  be u s e d  * * * " ) ,  o r  i t  
may have g e n e r a l  a p p l i c a b i l i t y  ("NO p a r t  of any a p p r o p r i a t i o n  
conta ined  i n  t h i s  o r  any o t h e r  A c t  s h a l l  be used * * f " ) .  
Such a r e s t r i c t i o n  is no l e s s  e f f e c t i v e  merely because i t  is 
contained i n  an a p p r o p r i a t i o n  a c t .  E.g., U n i t e d  S t a t e s  v .  
Dickerson, 310 U . S .  554  ( 1 9 4 0 ) .  General  p r o v i s i o n s  may a l s o  
be phrased i n  t h e  form of p o s i t i v e  a u t h o r i t y  r a t h e r  than 
r e s t r i c t i o n s  on t h e  use of a p p r o p r i a t i o n s .  

As noted e a r l i e r  i n  t h i s  Chapter ,  r u l e s  of both t h e  
Senate  and t h e  House of Represen ta t ives  p r o h i b i t  " l e g i s l a t i n g "  
i n  a p p r o p r i a t i o n  a c t s .  However, t h i s  merely s u b j e c t s  t h e  
p rov i s ion  t o  a p o i n t  of o rde r  and does n o t  a f f e c t  t h e  v a l i d i t y  
of t he  l e g i s l a t i o n  i f  t h e  p o i n t  of o rde r  is n o t  r a i s e d ,  o r  is 
r a i s e d  and no t  s u s t a i n e d .  T h u s ,  once a g iven  p rov i s ion  has 
been enac ted ,  t h e  q u e s t i o n  of whether i t  is  "gene ra l  l e g i s l a -  
t i o n "  o r  merely a r e s t r i c t i o n  on t h e  use of an a p p r o p r i a t i o n ,  
i . e . ,  whether i t  might have been s u b j e c t  t o  a p o i n t  of o r d e r ,  
is  academic and l a r g e l y  immater ia l .  

T h i s  subsec t ion  d e a l s  w i t h  t h e  ques t ion  of when g e n e r a l  
p r o v i s i o n s  can be cons t rued  a s  permanent l e g i s l a t i o n .  

Since an a p p r o p r i a t i o n  a c t  is made f o r  a p a r t i c u l a r  
f i s c a l  y e a r ,  t h e  s t a r t i n g  presumption is  t h a t  eve ry th ing  con- 
t a ined  i n  t h e  a c t  is  e f f e c t i v e  on ly  f o r  t h e  f i s c a l  year  
covered. T h u s ,  t h e  ru l e  i s :  A p r o v i s i o n  conta ined  i n  an 
annual a p p r o p r i a t i o n  a c t  is  n o t  t o  be cons t rued  t o  be perma- 
n e n t  l e g i s l a t i o n  u n l e s s  t h e  language u s e d  t h e r e i n  o r  t h e  
n a t u r e  of t h e  p rov i s ion  r ende r s  i t  c l e a r  t h a t  such was t h e  
i n t e n t i o n  of t h e  Congress, bu t  when t h e  word " h e r e a f t e r "  o r  
o t h e r  words i n d i c a t i n g  f u t u r i t y  a r e  u s e d  o r  when t h e  p rov i s ion  
is of a g e n e r a l  c h a r a c t e r  bear ing  no r e l a t i o n  t o  t h e  o b j e c t  of 
t h e  a p p r o p r i a t i o n ,  t he  p rov i s ion  g e n e r a l l y  has been construed 
t o  be permanent l e g i s l a t i o n .  7 Comp. Dec. 838 ( 1 9 0 1 ) ;  5 Comp. 
G e n .  5 1 0  ( 1 9 2 6 ) ;  1 0  Cornp. Gen. 1 2 0  ( 1 9 3 0 ) ;  2 4  Comp. Gen. 436 
( 1 9 4 4 ) ;  3 2  Comp. Gen. 11 ( 1 9 5 2 ) ;  36 Comp. Gen.  434 ( 1 9 5 6 ) .  

I t  fo l lows  t h a t  a p rov i so  o r  General p r o v i s i o n  t h a t  does 
n o t  c o n t a i n  words of f u t u r i t y  w i l l  g e n e r a l l y  n o t  be construed 
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"Where there is a seeming conflict between 
a general provision and a specific provision and 
the general provision is broad enough to include 
the subject to which the specific provision 
relates, the specific provision should be regarded 
as an exception to the general provision so  that 
both may be given effect, the general applying 
only where the specific provision is inapplicable." 
B-163375, September 2, 1971. 

As stated before, however, in the appropriations context, this 
does not mean that a general appropriation is available when 
the specific appropriation has been exhausted. Were this the 
case, agencies could exceed congressionally-established spend- 
ing limits. With respect to appropriation statutes, the rule 
set forth at the beginning of this subsection applies. 

Two appropriations available for same purpose 

RULE: Where either of two appropriations may reasonably 
be construed as available for expenditures not specifically 
mentioned under either appropriation, the determination of 
the agency as to which of the two appropriations to use will 
not be questioned. However, once the election bas been made, 
the continued use of the appropriation selected to the exclu- 
sion of any other for the same purpose is required, in the 
absence of changes in the appropriation acts. 15 Comp. 
Dec. 101 (1908); 5 Comp. Gen. 479 (1926); 10 Comp. Gen. 4 4 0  
(1931) ; 23 Comp. Gen. 8 2 7  (1944). 

In 59 Comp. Gen. 518 (1980), the Environmental Protection 
Agency received separate lump-sum appropriations for "Research 
and Development" and "Abatement and Control.'' The contract in 
question, entered into in 1975, could arguably have been 
charged to either appropriation, but EPA had elected to charge 
it to Research and Development. Applying the above rule, the 
Comptroller General concluded that a 1979 modification to the 
contract had to be charged to Research and Development funds, 
and that the Abatement and Control appropriation could not be 
used. 

Thus, in this type of situation (two appropriations, both 
arguably available, neither of which specifies the object in 
question), the agency may make an initial election a s  to which 
appropriation to use. However, once it has made that election 
and has in fact used the selected appropriation, it cannot 
thereafter, because of insufficient funds in the selected appro- 
priation or for other reasons, change its election and use the 
other appropriation. 
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September 2 1 ,  1976.  Since the cases  a r e  not  d e f i n i t i v e ,  i t  
appears t h a t  the  e f f e c t  of an appropr ia t ion  a c t  r e s t r i c t i o n  
u s i n g  t h e  words " t h i s  or any o ther  a c t "  cannot be determined 
s o l e l y  on the  language used. The var ious o ther  f a c t o r s  d i s -  
cussed below would have t o  be taken i n t o  cons idera t ion .  

O t h e r  f a c t o r s  may a l s o  be taken i n t o  cons idera t ion .  
T h u s ,  t h e  repeated i n c l u s i o n  of a provis ion i n  annual appro- 
p r i a t i o n  a c t s  i n d i c a t e s  t h a t  i t  is not  considered or  intended 
by Congress t o  be permanent. 1 0  Comp. Gen. 1 2 0  ( 1 9 3 0 ) ;  
32  Comp. Gen. 11 (1952) ;  A-89279, October 2 6 ,  1 9 3 7 .  However, 
where adequate words of f u t u r i t y  e x i s t ,  the r e p e t i t i o n  of a 
provis ion i n  t h e  following y e a r ' s  appropr ia t ion  a c t  has been 
viewed simply a s  an "excess of caut ion."  36 Comp. Gen. 434 
( 1 9 5 6 ) .  T h i s  f a c t o r  i s  of l imi t ed  usefu lness ,  s i n c e  the 
f a i l u r e  t o  repea t  i n  subsequent appropr ia t ion  a c t s  a provi- 
s i o n  which does not  conta in  words of f u t u r i t y  can a l s o  be 
viewed a s  an ind ica t ion  t h a t  Congress d i d  no t  consider i t  t o  
be permanent and simply d i d  no t  want i t  t o  cont inue.  Cf. 
1 8  Comp. Gen. 3 7  (1938) .  T h u s ,  i f  the  provis ion  does not 
conta in  words of f u t u r i t y ,  r e p e t i t i o n  or non-repet i t ion lead 
t o  the  same re su l t - - tha t  t h e  provis ion is not  permanent. I f  
the  provis ion does contain words of f u t u r i t y ,  non-repet i t ion 
i n d i c a t e s  permanence but  r e p e t i t i o n ,  although i t  suggests  
non-permanence, is inconclusive.  

The inc lus ion  of a provis ion i n  t h e  United S t a t e s  Code 
i s  r e l evan t  a s  an ind ica t ion  of permanence but  is  n o t  con- 
t r o l l i n g .  36 Comp. Gen. 4 3 4  ( 1 9 5 6 ) ;  2 4  Comp. Gen. 436 
( 1 9 4 4 ) .  F a i l u r e  t o  include a provis ion i n  the  Code would 
appear t o  be of no s ign i f i cance .  

Leg i s l a t ive  h i s t o r y  is  a l s o  r e l evan t ,  but h a s  been used 
f o r  t h e  most p a r t  t o  support  a conclusion based on the  pres- 
ence or  absence of words of f u t u r i t y .  See B-108245,  March 1 9 ,  
1 9 5 2 ;  B-57539, May 3 ,  1 9 4 6 ;  NLRB v.  Thompson Products,  Inc. ,  
supra.  I n  B-192973, October 11, 1978, a genera l  provis ion 
requi r ing  the  submission of a r epor t  "annually t o  the  Con- 
g re s s"  was held not  permanent i n  view of c o n f l i c t i n g  
expressions of congressional  i n t e n t .  

The degree of r e l a t i o n s h i p  between a g i v e n  provis ion and 
t h e  o b j e c t  of t h e  appropr ia t ion  a c t  i n  which i t  appears or  the 
appropr ia t ing  language t o  which i t  is appended i s  a f a c t o r  t o  
be considered. I f  the  provis ion bears  no d i r e c t  r e l a t i o n s h i p  
t o  the appropr ia t ion  a c t  i n  which i t  appears ,  t h i s  is an i n d i -  
c a t i o n  of permanence. The c l o s e r  t h e  r e l a t i o n s h i p ,  the less 
l i k e l y  i t  is t h a t  t h e  provis ion w i l l  be viewed a s  permanent. 
See 2 6  Comp. Gen.  354, 357 ( 1 9 4 6 ) ;  32 Comp. Gen. 11 ( 1 9 5 2 ) ;  
B-37032, October 5, 1943; A-88073, A u g u s t  1 9 ,  1937.  
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a s  pe rmanen t .  3 Comp. Gen. 319 ( 1 9 2 3 ) ;  5 Comp. Gen. 810 
( 1 9 2 6 ) ;  1 0  Comp. Gen. 120  ( 1 9 3 0 ) ;  20 Cornp. Gen. 322 ( 1 9 4 0 ) ;  
32 Comp. Gen.  11 ( 1 9 5 2 ) ;  A-18614, May 25,  1927 ;  Min i s  v .  
Un i t ed  S t a t e s ,  40 U.S.  ( 1 5  P e t )  423 ( 1 8 4 1 ) ;  Un i t ed  S t a t e s  v .  
V u l t e ,  233 U.S. 509,  514 ( 1 9 1 4 ) ;  NLRB v .  Thompson P r o d u c t s ,  
I n c . ,  1 4 1  F.2d 794 ,  798 ( 9 t h  C i r .  1 9 4 4 ) ;  C i t y f  H i a l e a h  v.  
Un i t ed  S t a t e s  Housing A u t h o r i t y ,  340 F. Supp. 885 (S.D. F l a .  
1 9 7 1 ) .  

As n o t e d ,  t h e  c ruc ia l  f a c t o r  is t h e  l a n g u a g e  o f  t h e  
p a r t i c u l a r  p r o v i s i o n ,  i . e . ,  whe the r  i t  c o n t a i n s  "words o f  
f u t u r i t y . "  The most  common "word of f u t u r i t y "  is  " h e r e -  
a f t e r "  and p r o v i s i o n s  u s i n g  t h i s  term w i l l  u s u a l l y  b e  con- 
s t r u e d  a s  permanent .  26 Comp. Gen. 354 ,  357 ( 1 9 4 6 ) ;  2 Comp. 
Gen. 535  ( 1 9 2 3 ) ;  B-108245, March 1 9 ,  1952;  B-100983, 
F e b r u a r y  8 ,  1951;  B-76782, J u n e  1 0 ,  1 9 4 8 .  

However, words of f u t u r i t y  o the r  t h a n  " h e r e a f t e r "  have 
been deemed s u f f i c i e n t .  Thus ,  t h e r e  i s  no  s i g n i f i c a n t  d i f -  
f e r e n c e  i n  meaning between " h e r e a f t e r "  and " a f t e r  t h e  d a t e  o f  
a p p r o v a l  o f  t h i s  A c t . "  3 6  Comp. Gen. 434 ( 1 9 5 6 ) .  I n  24 Comp. 
Gen .  436 ( 1 9 4 4 ) ,  t h e  words " a t  a n y  time" were viewed as words 
o f  f u t u r i t y  i n  a p r o v i s i o n  which a u t h o r i z e d  r educed  t r a n s p o r -  
t a t i o n  r a t e s  t o  m i l i t a r y  p e r s o n n e l  who were " g i v e n  f u r l o u g h s  
a t  any  time." I n  t h a t  d e c i s i o n ,  however ,  t h e  c o n c l u s i o n  of 
permanence was f u r t h e r  s u p p o r t e d  by t h e  f a c t  t h a t  Congres s  
a p p r o p r i a t e d  f u n d s  t o  c a r r y  o u t  t h e  p r o v i s i o n  i n  t h e  f o l l o w -  
i n g  y e a r  a s  w e l l ,  m e r e l y  r e f e r r i n g  t o  t h e  p r o v i s i o n  r a t h e r  
t h a n  r e p e a t i n g  i t .  

The words "or any  o t h e r  a c t "  i n  a p r o v i s i o n  r e s t r i c t i n g  
t h e  e x p e n d i t u r e  of a p p r o p r i a t i o n s  " c o n t a i n e d  i n  t h i s  o r  any  
o t h e r  a c t "  were h e l d  t o  be  s u f f i c i e n t  words o f  f u t u r i t y  i n  
26 Comp. Dec. 1066 ( 1 9 2 0 ) .  However, a l a t e r  d e c i s i o n  viewed 
t h e  e f f e c t  o f  t h e  words "or any  o ther  a c t "  a s  i n c o n c l u s i v e .  
B-37032, Oc tobe r  5 ,  1943.  I n  N o r c r o s s  v .  Un i t ed  S t a t e s ,  
142  C t .  C 1 .  763 ( 1 9 5 8 ) ,  a genera l  p r o v i s i o n  b a r r i n g  t h e  pay- 
m e n t  o f  compensa t ion  t o  c e r t a i n  n o n - c i t i z e n s  w h i c h - c o n t a i n e d  
t h e  words " t h i s  o r  any o the r  Act" b u t  which was p r e c e d e d  by 
t h e  words " d u r i n g  t h e  c u r r e n t  f i s c a l  y e a r "  was h e l d  a p p l i c a b l e  
o n l y  t o  t h e  f u n d s  o f  t h a t  y e a r .  I n  A-88073, August  1 9 ,  1937 ,  
a p r o v i s o  r e s t r i c t i n g  t h e  use o f  f u n d s  p r o v i d e d  i n  " t h i s  o r  
any  o t h e r  a p p r o p r i a t i o n "  was h e l d  n o t  t o  c o n t a i n  words o f  
f u t u r i t y  and was t h e r e f o r e  n o t  pe rmanen t  l e g i s l a t i o n .  S e e  
a l s o  1 8  Comp. Gen.  3 7 ,  38 ( 1 9 3 8 ) .  More r e c e n t l y ,  GAO con- 
s i d e r e d  a r e s t r i c t i o n  on t h e  u s e  o f  f u n d s  " a p p r o p r i a t e d  i n  
t h i s  o r  any  o t h e r  a c t "  and c o n c l u d e d  t h a t  t h e  words "or any  
o t h e r  a c t "  d i d  n o t  i n d i c a t e  f u t u r i t y  b u t  m e r e l y  r e f e r r e d  t o  
o t h e r  a p p r o p r i a t i o n  ac t s  f o r  t h e  same f i s c a l  y e a r .  €3-145492, 
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( 6 )  Appropriation Acts v s .  Authorization Acts --- 

This subsection deals with problems in the relationship 
of appropriation acts to authorization acts. The problem 
usually arises in the form of a real or perceived inconsis- 
tency between the two statutes. The solution, in general 
terms, lies primarily in the application of two principles 
of statutory construction: 

--Statutes should be construed harmoniously so 
as to give maximum effect to both wherever 
possible. 

--In cases of conflict, the latest expression 
of Congress governs. 

As a general proposition, appropriations made to carry 
out authorizing laws "are made on the basis that the authoriza- 
tion acts in effect constitute an adjudication or legislative 
determination of the subject matter. " R-151157, June 27, 1963. 
T ~ U S ,  appropriations to carry out enabling or authorizing laws 
nust he expended in strict accord with the original authoriza- 
tion both as to the amount of funds to be expended and the 
nature of the work authorized. 36 Comp. Gen. 240, 242 (1956); 
R-125404, August 3 1 ,  1956; R-151157, supra. A few exanples of 
this relationship follow. 

--In €3-125404, supra, it was held that an appro- -- 
priation to construct a bridge across the Potonac 
River pursuant to a statute authorizing construc- 
tion of the bridge and prescribing its location 
was not available to construct the bridge at a 
slightly different location even though the 
planners favored the alternate location. 

--The Flood Control Act of 1970 authorized con- 
struction of a dam and reservoir for the Ellicott 
Creek project in ?Jew York, Subsequently, legis- 
lation was proposed to authorize channel construc- 
tion instead of the dam and reservoir, but was not 
enacted. A continuing resolution made a lump-sun 
appropriation for flood control projects "author- 
ized by law. '' The Comptroller General concluded 
that the appropriation did not repeal the prior 
authority and that therefore the funds could 
not properly be used for the alternative channel 
construction. B - 1 9 3 3 0 7 ,  February 6 ,  1979. 
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F i n a l l y ,  t h e  p h r a s i n g  of a p r o v i s i o n  a s  p o s i t i v e  a u t h o -  
r i z a t i o n  r a t h e r  t h a n  a r e s t r i c t i o n  o n  t h e  u s e  of a n  appro-  
p r i a t i o n  i s  a n  i n d i c a t i o n  of p e r m a n e n c e ,  b u t  u s u a l l y  h a s  b e e n  
c o n s i d e r e d  i n  c o n j u n c t i o n  w i t h  a f i n d i n g  of adequate  words of 
f u t u r i t y .  24 Comp. Cen.  436  ( 1 9 4 4 ) ;  36 Comp. Gen. 434  ( 1 9 5 6 ) .  
A p r o v i s i o n  w a s  h e l d  p e r m a n e n t  i n  9 C o m p .  Gen. 248  ( 1 9 2 9 )  
a l t h o u g h  i t  c o n t a i n e d  n o  w o r d s  o f  f u t u r i t y  because i t  was t o  
become e f f e c t i v e  o n  t h e  l a s t  d a y  of t h e  f i s c a l  y e a r  a n d  a n  
a - l t e r n a t i v e  c o n s t r u c t i o n  wou ld  h a v e  r e n d e r e d  i t  e f f e c t i v e  f o r  
o n l y  o n e  d a y ,  c l e a r l y  n o t  t h e  l e g i s l a t i v e  i n t e n t .  An e a r l y  
d e c i s i o n ,  17  Comp. Dec. 1 4 6  ( 1 9 1 0 ) ,  h e l d  a p r o v i s o  t o  be 
p e r m a n e n t  based s o l e l y  o n  t h e  f a c t  t h a t  i t  was n o t  ph rased  a s  
a r e s t r i c t i o n  o n  t h e  u s e  of t h e  a p p r o p r i a t i o n  t o  w h i c h  i t  was 
a t t a c h e d ,  b u t  t h i s  d e c i s i o n  seems i n c o n s i s t e n t  w i t h  t h e  w e i g h t  
of a u t h o r i t y  and  c e r t a i n l y  w i t h  t h e  Supreme  C o u r t ' s  d e c i s i o n  
i n  M i n i s  v .  U n i t e d  S t a t e s ,  supra.  
I- 

I n  s u m ,  t h e  a d d i t i o n a l  f a c t o r s  m e n t i o n e d  a b o v e  are a l l  
r e l e v a n t  a s  i n d i c i a  of w h e t h e r  a g i v e n  p r o v i s i o n  s h o u l d  be 
c o n s t r u e d  a s  p e r m a n e n t .  However ,  t h e  p r e s e n c e  o r  a b s e n c e  o f  
words  of f u t u r i t y  r e m a i n s  t h e  c r u c i a l  f a c t o r ,  a n d  t h e  a d d i -  
t i o n a l  f a c t o r s  h a v e  b e e n  u s e d  f o r  t h e  most p a r t  t o  suppor t  a 
c o n c l u s i o n  b a s e d  p r i m a r i l y  o n  t h i s  p r e s e n c e  o r  a b s e n c e .  

2' 
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These cases illustrate a point noted in Section D of this 
Chapter--that an authorization of a specific sum of money or 
ceiling is aimed not so much at the agency as at the Congress 
itself through the Appropriations Committees. Where the 
normal sequence occurs, that is, where the authorization 
precedes the appropriation, the appropriations committees 
have the opportunity to have the "last word" in the sense 
that Congress can appropriate more or less than the amount 
authorized. 

The Congress can also, in an appropriation act, expand 
the period o f  availability beyond that specified in the 
authorization. In B-149372/E-158195, April 26, 1969, an 
appropriation of Presidential transition funds expressly made 
available beyond the period specified in the Presidential 
Transition Act o f  1963 was held controlling. Similarly, an 
appropriation of funds "to remain available until expended" 
controls over a provision in the authorizing legislation 
authorizing appropriations on a fiscal year basis. B-182101, 
October 16 , 1974. 

By the same reasoning, it has been held that, where 
Congress appropriated funds for a program whose funding 
authorization was due to expire during the period of avail- 
ability of the funds, the funds were available to continue 
the program during that period of availability, in the absence 
of indication of contrary intent. 55 Comp. Gen. 289, 292 
(1975). This result also applies where the appropriations 
authorization had already expired. B-137063, March 21, 1966 
(concerning an appropriation for a Department of the Interior 
program for the propagation and conservation of the Hawaiian 
nene goose). The result in these two cases follows from the 
fact that the total absence o f  appropriations authorization 
legislation would not have precluded the making of a valid 
appropriation for the programs. E.g., B-202992, May 1 5 ,  
1981. 

Another basic principle is that an authorization act 
does not expand the scope of availability of appropriations 
in the absence of provisions in the appropriation act to 
indicate such a purpose. Thus, an appropriation made for 
specific purposes is not available for related but more 
extended purposes contained in the authorization act but not 
included in the appropriation. 19 Comp. Gen. 961 (1940). 
See also 26 Comp. Gen. 452 (1947); 35 Comp. Gen. 306 (1955); 
37 Comp. Gen. 732 (1958). 
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Since one Congress cannot bind a future Congress, or  
subsequent action by the same Congress, an appropriation act 
may appropriate more or less than the amount contained in the 
authorization act. 

-In 36 Comp. Gen. 240 (1956), Congress had 
authorized $7 million for the construction of 
two bridges across the Potomac River. A subse- 
quent appropriation act made a lump-sum appro- 
priation which included funds for the bridge 
construction (although not specified in the 
appropriation) in excess of the amount autho- 
rized. The decision concluded that Congress 
has the power to make an appropriation in 
excess of  a cost limitation contained in the 
original authorization act, and stated: 

"[Tlhe lack of specific legislation increasing 
t h e  ceiling on the c o s t  o f  cons t ruc t ion  of t h e  
two bridges as fixed in the original authoriza- 
tion act does not affect t h e  validity or avail- 
ability of the appropriation in question f o r  
the purpose for which provided." 36 Comp. 
Gen. at 242. - 13/ 

--Similarly, it was held that the National Park 
Service could expend its lump-sum appropriation 
f o r  planning and construction of parks even 
though the expenditures for specific parks 
would exceed amounts authorized to be 
appropriated for those parks. B-148736, 
September 1 5 ,  1977. 

--In 53 Comp. Gen. 695 (1974), an authorization 
act had expressly earmarked $18 million f o r  
UNICEF for specific fiscal years. A sub- 
sequent appropriation act provided a lump-sum, 
out of  which only $15 million was earmarked 
for UNICEF. The Comptroller General concluded 
that the $15 million speciried in the appro- 
priation act was controlling and represented 
the maximum available for UNICEF for that 
fiscal year. 

-I------- - 13/ The decision also discusses contractual obligations in 
excess of the amount appropriated. Since the appropria- 
tion in question was a lump-sum appropriation which did 
not expressly mention the bridge construction item, this 
portion of the decision is no longer valid. See sub- 
section F ( 8 )  of this Chapter and Chapter 5, infra. 
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(multiple-year) or until expended (no-year). If the subse- 
quent appropriation act does not expressly repeat the language 
prescribing the period of availability, the question arises 
whether the multiple-year or no-year authority will automatic- 
ally apply to the appropriation in view of the enacting clause 
of the appropriation act, which specifies the making of appro- 
priations for a particular fiscal year. A further considera- 
tion in the case of no-year authority is 31 U.S.C. 718 which 
precludes construction of an appropriation as available con- 
tinuously without reference to fiscal year unless expressly 
provided in the appropriation act. 

The traditional rule has been that, if the appropriation 
language specifically refers to the authorization act, then 
the provisions of the authorization act will be deemed to be 
incorporated by reference into the provisions of the appro- 
priation. This is sufficient to satisfy 31 U.S.C. S 718 and 
to overcome the implication of fiscal year availability derived 
from the enacting clause. 45 Comp. Gen. 236 (1965); 45 Comp. 
Gen. 508 (1966); B-37398, October 26, 1943; B-127518, May 10, 
1956; B-147196, April 5, 1965. If the appropriation language 
does not specifically refer to the authorization act, the 
appropriation will be available only for the fiscal year 
covered by the appropriation act. 

A general provision that is now commonly included in 
appropriation acts provides "NO part of any appropriation con- 
tained in this Act shall remain available for obligation 
beyond the current fiscal year unless expressly s o  provided 
herein." If an appropriation act contains this provision, it 
will not be sufficient for an appropriation contained in that 
act to merely incorporate a multiple-year o r  no-year 
authorization provision by reference, The effect of t h i s  
general provision is to require the appropriation language to 
expressly provide for availability beyond one year in order 
to overcome the enacting clause. 50 Comp. Gen. 857 (1971); 
58 Comp. Gen. 321 (1979). 

Changes in the law from year to year may produce 
additional complications. For example, the National Historic 
Preservation Act (authorization) provided that funds appro- 
priated and apportioned to States would remain available for 
obligation for three fiscal years, after which time any unobli- 
gated balances would be reapportioned. This amounted to a 
no-year authorization. For several years, appropriations to 
fund the program were made on a no-year basis, thus permit- 
ting implementation of the authorization provision. However, 
starting with FY 1978, the appropriation act was changed and 
the funds were made available for two fiscal years. This 
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The cases discussed s o  far in this subsection deal with 
the normal sequence--that is, the authorization act is passed 
before the appropriation act. Sometimes, however, considera- 
tion of the authorization act is delayed and it is not enacted 
until after the appropriation act. Problems of construction 
can arise in this situation also. For example, the 1979 
Justice Department authorization act authorized a lump-sum 
appropriation to the Immigration and Naturalization Service 
and provided that $2 million "shall be available" for the 
investigation and prosecution of certain cases involving 
alleged Nazi war criminals. The 1979 appropriation act made 
a lump-sum appropriation to INS but contained no specific 
mention of the Nazi war criminal item. The appropriation act 
was enacted on October 10, 1978, but the authorization act 
was not enacted until November. In response to a question as 
to the effect of the authorization provision on the appropria- 
tion, the Comptroller General advised that the two statutes 
could be construed harmoniously, and that the $2 million ear- 
marked in the authorization act could be spent only for the 
purpose specified. It was further noted that the $ 2  million 
represented a minimum but not a maximum. €3-193282, 
December 21, 1978, amplified by B-193282, January 25, 1979. 

In another case, Congress appropriated $75 million for 
FY 1973 for urban formula grants "as authorized by the Urban 
Mass Transportation Act of 1964." When the appropriation was 
enacted, legislation was pending--and was enacted three months 
after the appropriation--repealing the existing formula and 
replacing it with a new and somewhat broader formula. The 
new formula provision specified that it was to be applicable 
to "sums appropriated pursuant to subparagraph (b) of  this 
paragraph." On the one hand, since the original formula had 
been repealed, it could no longer control the use of the 
appropriation. Yet on the other hand, funds appropriated 
three months prior to passage of the new formula could not be 
said to have been appropriated "pursuant to" the new act. 
Hence, neither formula was clearly applicable to the $75 mil- 
lion. The Comptroller General concluded that UMTA was still 
required to honor the $75 million earmarked for the grant pro- 
gram, and that it should be distributed in accordance with 
those portions of the new formula that were "consistent with 
the terms of the appropriation," that is, the funds should be 
used in accordance with those elements of the new formula that 
had also been reflected in the original formula. R-175155, 
July 25, 1979. 

No-year or - multiple-year authorization 

Authorization acts sometimes authorize the appropriation 
of funds to remain available for more than one fiscal year 
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e n a c t e d  by  Congress" ( 4 3 7  U . S .  a t  191), t h e  C o u r t  h e l d  t h a t  
t h e  u n s p e c i f i e d  i n c l u s i o n  of t h e  T e l l i c o  nam f u n d s  i n  a lump- 
s u m  a p p r o p r i a t i o n  was n o t  s u f f i c i e n t  t o  c o n s t i t u t e  a repeal by 
i m p l i c a t i o n  o f  t h e  E n d a n g e r e d  Species  A c t  i n s o f a r  a s  i t  
r e l a t e d  t o  t h a t  project .  
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r a i s e d  the  ques t ion  of whether t h e  a p p r o p r i a t i o n  a c t  had t h e  
e f f e c t  of o v e r r i d i n g  t h e  appa ren t ly  c o n f l i c t i n g  a u t h o r i z i n g  
language,  o r  i f  i t  meant merely t h a t  reapport ionment  could 
occur a f t e r  two f i s c a l  y e a r s  i n s t e a d  of t h r e e ,  t h u s  e f f e c t i v e l y  
remaining a no-year a p p r o p r i a t i o n .  

GAO concluded t h a t  t h e  l i t e r a l  language and p l a i n  meaning 
of t h e  a p p r o p r i a t i o n  a c t  m u s t  govern.  I n  a d d i t i o n  t o  t h e  
e x p l i c i t  a p p r o p r i a t i o n  language, t h e  a p p r o p r i a t i o n  a c t s  con- 
t a ined  the  gene ra l  p rov i s ion  r e s t r i c t i n g  a v a i l a b i l i t y  t o  the  
c u r r e n t  f i s c a l  year  u n l e s s  e x p r e s s l y  provided o the rwise  there-  
i n .  Therefore ,  any funds not  o b l i g a t e d  by the  end  of t h e  
two-year per iod  would e x p i r e  and could no t  be reappor t ioned .  
B-151087,  September 1 5 ,  1 9 8 1 ;  E-151087, February 1 7 ,  1 9 8 2 .  

Tennessee Val ley Author i ty  v. H i l l  

Appropriat ion a c t s  a r e  sometimes perceived t o  be i n  
c o n f l i c t  w i t h  s t a t u t e s  o t h e r  than  a u t h o r i z a t i o n  a c t s .  The  
p r i n c i p l e s  involved a r e  e s s e n t i a l l y  the  same. 

I n  Tennessee Val ley Author i ty  v .  H i l l ,  437 U . S .  1 5 3 ,  
57 L . E d .  2d 1 1 7 ,  98 S. C t .  2279  ( 1 9 7 8 ) ,  t h e  Supreme Court  
considered a problem of t h i s  type.  I n  t h a t  c a s e  Congress had 
au thor ized  c o n s t r u c t i o n  of t h e  T e l l i c o  Eam and Reservoir  Pro- 
j e c t  on the  L i t t l e  Tennessee River ,  and had appropr i a t ed  
i n i t i a l  f u n d s  f o r  t h a t  purpose.  Subsequent ly ,  Congress passed 
t h e  Pndangered Spec ies  Act of  1 9 7 3 .  Under the  p rov i s ions  of 
t h a t  Act, t h e  S e c r e t a r y  of  t h e  I n t e r i o r  dec la red  t h e  " s n a i l  
d a r t e r " ,  a smal l  f i s h ,  t o  be an endangered s p e c i e s .  I t  was 
e v e n t u a l l y  determined t h a t  t h e  L i t t l e  Tennessee River was t h e  
s n a i l  d a r t e r ' s  c r i t i c a l  h a b i t a t  and t h a t  completion o f  t h e  dam 
would r e s u l t  i n  e x t i n c t i o n  of t h e  s p e c i e s .  Consequently, 
environmental  groups and o t h e r s  brought an a c t i o n  t o  h a l t  
f u r t h e r  c o n s t r u c t i o n  of t h e  T e l l i c o  P r o j e c t .  I n  i t s  d e c i s i o n ,  
t h e  Supreme Court  h e l d  i n  f avor  of t h e  p l a i n t i f f s ,  notwith- 
s t and ing  t h e  f a c t  t h a t  c o n s t r u c t i o n  was wel l  under way and 
t h a t ,  even a f t e r  t h e  S e c r e t a r y  of t he  I n t e r i o r ' s  a c t i o n s  
regard ing  the  s n a i l  d a r t e r ,  Congress had  cont inued t o  make 
y e a r l y  a p p r o p r i a t i o n s  f o r  t h e  completion of t h e  dam p r o j e c t .  

The a p p r o p r i a t i o n  involved was a lump-sum a p p r o p r i a t i o n  
w h i c h  included f u n d s  f o r  t h e  T e l l i c o  Dam bu t  made no s p e c i f i c  
r e fe rence  t o  i t .  However, passages i n  t he  r e p o r t s  of t h e  
a p p r o p r i a t i o n s  committees i n d i c a t e d  t h a t  those  committees 
intended t h e  f u n d s  t o  be a v a i l a b l e  notwi ths tanding  t h e  
Endangered Spec ies  Act. T h e  Court h e l d  t h a t  t h i s  was not  
enough. Noting t h a t  "Express ions  of  committees dea l ing  w i t h  
r eques t s  f o r  a p p r o p r i a t i o n s  cannot  be equated w i t h  s t a t u t e s  
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seemed apparent that the $36 million was the result of a 
typographical error, it was held that the language of the 
enrolled act signed by the President must control and that 
the full $ 3 6  million had been appropriated. The Comptroller 
General did, however, inform the Appropriations Committees. 
58 Comp. Sen. 358 (1979). See also 2 Comp. Dec. 629 (1896)- 

However, i f  the amount appropriated is a total derived 
from specific sums enumerated in the appropriation act, then 
the amount appropriated will be the amount obtained by the 
correct addition, notwithstanding the specification of an 
erroneous total in the appropriation act. 31 U.S.C.  670; 
2 Comp. Gen. 5 9 2  (1923). 
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( 7 )  E r ro r s  i n  S t a t u t e s  

A s t a t u t e  may o c c a s i o n a l l y  c o n t a i n  w h a t  is c l e a r l y  a 
t e c h n i c a l  o r  t y p o g r a p h i c a l  e r r o r  w h i c h ,  i f  r e a d  l i t e r a l l y ,  
c o u l d  a l t e r  t h e  mean ing  of t h e  s t a t u t e  o r  r e n d e r  e x e c u t i o n  
e f f e c t i v e l y  impossible.  I n  s u c h  a case ,  i f  t h e  l e g i s l a t i v e  
i n t e n t  is  c l e a r ,  t h e  i n t e n t  w i l l  be g i v e n  e f f e c t  o v e r  t h e  
e r r o n e o u s  l a n g u a g e .  

I n  o n e  s i t u a t i o n ,  a s u p p l e m e n t a l  a p p r o p r i a t i o n  a c t  n a d e  
a n  a p p r o p r i a t i o n  t o  p a y  c e r t a i n  claims a n d  j u d g m e n t s  a s  s e t  
f o r t h  i n  S e n a t e  Document 94-163.  E x a m i n a t i o n  of t h e  d o c u m e n t s  
made i t  c l e a r  t h a t  t h e  r e f e r e n c e  s h o u l d  h a v e  b e e n  t o  S e n a t e  
Document 94-164,  a s  S e n a t e  Oocument 94-163 c o n c e r n e d  a w h o l l y  
u n r e l a t e d  s u b j e c t .  The  m a n i f e s t  c o n g r e s s i o n a l  i n t e n t  was h e l d  
c o n t r o l l i n g ,  and  t h e  a p p r o p r i a t i o n  was a v a i l a b l e  t o  p a y  t h e  
items s p e c i f i e d  i n  S e n a t e  Document 94-164.  B-158642-O.M., 
J u n e  8 ,  1 9 7 6 .  The same p r i n c i p l e  ha$  b e e n  app l i ed  i n  a v e r y  
e a r l y  d e c i s i o n  i n  w h i c h  a n  1894  a p p r d p r i a t i o n  p r o v i d e d  f u n d s  
f o r  c e r t a i n  p a y m e n t s  i n  c o n n e c t i o n  w i t h  a n  e l e c t i o n  h e l d  o n  
"November f i f t h , "  1 8 9 0 .  The e l e c t i o n  h a d  i n  f a c t  b e e n  h e l d  on  
November 4 t h .  R e c o g n i z i n g  t h e  " e v i d e n t  i n t e n t i o n  o f  C o n g r e s s , "  
t h e  d e c i s i o n  h e l d  t h a t  t h e  a p p r o p r i a t i o n  was a v a i l a b l e  t o  make 
t h e  s p e c i f i e d  p a y m e n t s .  1 Comp. Dec. 1 ( 1 8 9 4 ) .  See a l s o  
11 Comp. Dec. 719  ( 1 9 0 5 ) ;  1 Comp. Dec. 316 ( 1 8 9 5 ) .  

I n  a n o t h e r  case ,  a s t a t u t e  a u t h o r i z e d  t h e  D e p a r t m e n t  of  
A g r i c u l t u r e  t o  p u r c h a s e  " s e c t i o n  1 2 "  o f  a c e r t a i n  t o w n s h i p  
f o r  i n c l u s i o n  i n  a n a t i o n a l  f o r e s t .  However ,  s e c t i o n  1 2  was 
a l r e a d y  i n c l u d e d  w i t h i n  t h e  n a t i o n a l  € o r e s t ,  a n d  i t  was c lea r  
f rom t h e  l e g i s l a t i v e  h i s t o r y  t h a t  t h e  " s e c t i o n  1 2 "  was a 
p r i n t i n g  e r r o r  a n d  t h e  s t a t u t e  s h o u l d  h a v e  r e a d  " s e c t i o n  13." 
The Comptrol ler  G e n e r a l  c o n c l u d e d  t h a t  t h e  c lear  i n t e n t  s h o u l d  
be g i v e n  e f f e c t ,  a n d  t h a t  t h e  D e p a r t m e n t  was a u t h o r i z e d  t o  
p u r c h a s e  s e c t i o n  1 3 .  B-127507, December 1 0 ,  1 9 6 2 .  

C o u r t s  h a v e  f o l l o w e d  t h e  same a p p r o a c h  i n  c o r r e c t i n g  
o b v i o u s  t y p o g r a p h i c a l  e r r o r s .  S e e  Ronson P a t e n t s  Corp. v .  
S p a r k l e t s  D e v i c e s ,  I n c . ,  1 0 2  F .  Sup??. 1 2 3  { E . D .  Mo. 1 9 5 1 ) ;  
F l e m i n g  v .  Sa lem - Box Co., 38 F. Supp.  997  ( D .  Ore. 1 9 4 0 ) .  

Error  i n  t h e  amoun t  a p p r o p r i a t e d  

A 1 9 7 9  d e c i s i o n  i l l u s t r a t e s  o n e  s i t u a t i o n  i n  w h i c h  t h e  
a b o v e  r u l e  d i d  n o t  a p p l y .  A 1979  a p p r o p r i a t i o n  a c t  c o n t a i n e d  
an a p p r o p r i a t i o n  o f  $36  m i l l i o n  f o r  t h e  I n s p e c t o r  G e n e r a l  of 
t h e  D e p a r t m e n t  of H e a l t h ,  E d u c a t i o n ,  a n d  W e l f a r e .  The  b i l l s  
a s  p a s s e d  b y  b o t h  Houses a n d  t h e  v a r i o u s  committee r e p o r t s  
s p e c i f i e d  a n  a p p r o p r i a t i o n  o f  o n l y  $35 m i l l i o n .  W h i l e  i t  

2-45 



I n  construing appropr ia t ion  a c t s ,  t he  Comptroller General 
has c o n s i s t e n t l y  appl ied t r a d i t i o n a l  p r i n c i p l e s  of s t a t u t o r y  
cons t ruc t ion  s o  a s  t o  g ive  e f f e c t  t o  the  i n t e n t  of Congress. 
I n  many c a s e s ,  when t h e  meaning of an appropr ia t ion  a c t  seemed 
c l e a r ,  GAO has resolved ques t ions  concerning t h e  p rop r i e ty  of 
expendi tures  without r e s o r t  t o  l e g i s l a t i v e  h i s t o r y .  I n  o ther  
cases ,  the Comptroller General has r e fe r r ed  t o  the  l e g i s l a t i v e  
h i s t o r y  of an appropr ia t ion  a c t  i n  order  t o  properly i n t e r p r e t  
language i n  the a c t  t h a t  purported t o  impose q u a l i f i c a t i o n s ,  
requirements,  o r  r e s t r i c t i o n s .  See dec i s ions  c i t e d  a t  55 Comp. 
Gen. 307 ,  317 ( 1 9 7 5 ) .  For example, i n  49 Comp. Gen. 679 
( 1 9 7 0 ) ,  t he  l e g i s l a t i v e  h i s t o r y  of var ious Defense Department 
appropr ia t ion  a c t s  was examined t o  determine whether a provi- 
s i o n  i n  the  1 9 6 9  Act precluded payment of c e r t a i n  t u i t i o n  f ees  
f o r  ROTC s tuden t s .  

R e t r o a c t i v i t y  of s t a t u t e s  

S t a t u t e s  and amendments t o  s t a t u t e s  a r e  construed t o  
apply prospec t ive ly  only ( t h a t  i s ,  from t h e i r  d a t e  of enact-  
ment o r  o ther  e f f e c t i v e  d a t e  i f  one is  s p e c i f i e d ) .  S t a t u t e s  
w i l l  no t  be construed t o  apply r e t r o a c t i v e l y  u n l e s s  a r e t ro -  
a c t i v e  cons t ruc t ion  i s  required by express  language or  by 
necessary impl ica t ion  or  un less  i t  i s  demonstrated t h a t  t h i s  
is what Congress c l e a r l y  intended. 38 Comp. Gen. 1 0 3  (1958) ;  
34 Comp. Gen. 4 0 4  (1955) ;  28 Comp. Gen. 1 6 2  (1948);  1 6  Comp. 
Gen. 1 0 5 1  ( 1 9 3 7 ) ;  7 Comp. Gen. 266 ( 1 9 2 7 ) ;  5 Comp. Gen.  381 
( 1 9 2 5 ) ;  2 Comp. Gen. 2 6 7  ( 1 9 2 2 ) ;  26  Comp. Dec. 4 0  ( 1 9 1 9 ) ;  
B - 2 0 5 1 8 0 ,  Novemljer 2 7 ?  1 9 8 1 ;  B-191190,  February 1 3 ,  1 9 8 0 ;  
B-162208,  A u g u s t  28, 1 9 6 7 .  

Another l i n e  of cases  has d e a l t  w i t h  a d i f f e r e n t  aspec t  
of r e t r o a c t i v i t y .  GAO is  r e l u c t a n t  t o  construe a s t a t u t e  t o  
r e t r o a c t i v e l y  abol i sh  or  diminish r i g h t s  which had accrued 
before  i t s  enactment un less  t h i s  was c l e a r l y  the  l e g i s l a t i v e  
i n t e n t .  For example, the  Tax Reduction Act of 1 9 7 5  authorized 
$ 5 0  " s p e c i a l  payments" t o  c e r t a i n  taxpayers.  Leg i s l a t ion  i n  
1977  abolished t h e  s p e c i a l  payments a s  o f  i t s  d a t e  of enact-  
ment. GAO h e l d  i n  B-190751, Apri l  11, 1 9 7 8 ,  t h a t  payments 
could be made where payment vouchers were v a l i d l y  issued 
before  the  cu to f f  d a t e  b u t  l o s t  i n  t he  mail .  S imi l a r ly ,  pay- 
ments could be made t o  e l i g i b l e  c la imants  whose claims had 
been erroneously denied before  t h e  cu to f f  b u t  were l a t e r  
found v a l i d .  B-190751, September 2 6 ,  1 9 8 0 .  GAO has appl ied 
s i m i l a r  reasoning i n  a number of cases  involving l e g i s l a t i o n  
which reduced en t i t l emen t s  t o  post-judgment i n t e r e s t ,  holding 
t h a t  t h e  en t i t l emen t  t o  i n t e r e s t  should be governed by the  law 
i n  e f f e c t  when the  judgment  was rendered, not  when i t  was sub- 
m i t t e d  f o r  payment. The cases  a r e  c i ted  and discussed i n  t h e  
s e c t i o n  on " I n t e r e s t - - D i s t r i c t  c o u r t s , "  Chapter 1 2 ,  t h i s  Manual. 
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( 8 )  Use o f  L e g i s l a t i v e  H i s t o r y  

A fundamen ta l  p r i n c i p l e  b a s i c  t o  t h e  i n t e r p r e t a t i o n  of 
b o t h  F e d e r a l  and  S t a t e  laws is  t h a t  a l l  s t a t u t e s  a r e  t o  be 
c o n s t r u e d  so a s  t o  g i v e  e f f e c t  t o  t h e  i n t e n t  o f  t h e  l e g i s l a -  
t u r e .  Un i t ed  S t a t e s  v .  American Truck ing  A s s o c i a t i o n  I n c . ,  
310 U . S .  534 ( 1 9 4 0 ) ;  2A S u t h e r l a n d ,  S t a t u t e s  and S t a t u t o r y  
C o n s t r u c t i o n  5 45.05 ( S a n d s  e d .  1 9 7 3 ) ;  38 Comp. Gen. 229 
( 1 9 5 8 ) .  T h i s  i n t e n t  may be d e t e r m i n e d  from t h e  words o f  t h e  
s t a t u t e  i t s e l f ,  f rom t h e  " e q u i t y  of t h e  s t a t u t e , "  from t h e  
s t a t u t e ' s  l e g i s l a t i v e  h i s t o r y ,  and i n  a v a r i e t y  of o t h e r  ways. 
See S u t h e r l a n d  45.05, supra.  The l e g i s l a t i v e  h i s t o r y  may 
b e  examined a s  a n  a i d  i n  d e t e r m i n i n g  t h e  i n t e n t i o n  o f  t h e  law- 
makers when t h e  s t a t u t e  is n o t  c lear  ( see ,  e . g . ,  Un i t ed  
S t a t e s  v .  Donruss  Co.! 393 U.S. 297 ( 1 9 6 9 ) ;  5 3  Comp. Gen.  401 
( 1 9 7 3 ) ) ,  o r  when a p p l i c a t i o n  o f  t h e  s t a t u t o r y  l a n g u a g e  would 
p r o d u c e  a n  a b s u r d  o r  u n r e a s o n a b l e  r e s u l t  ( 4 6  Comp. Gen. 556 
( 1 9 6 6 ) ) ,  o r  i f  t h e  l e g i s l a t i v e  h i s t o r y  p r o v i d e s  " p e r s u a s i v e  
e v i d e n c e "  o f  w h a t  Congress  i n t e n d e d .  ( B o s t o n  Sand and Gravel 
Company v .  Un i t ed  S t a t e s ,  278 U . S .  4 1 ,  48 ( 1 9 2 8 ) ) .  55 Comp. 
Gen. 307 ,  317 ( 1 9 7 5 ) .  

L e g i s l a t i v e  h i s t o r y  i s ,  w i t h  c e r t a i n  e x c e p t i o n s ,  u sed  i n  
a p p r o p r i a t i o n s  law much t h e  same a s  i t  is used  i n  o t h e r  a r eas  
of law i n v o l v i n g  t h e  a p p l i c a t i o n  o f  s t a t u t e s .  For example:  

--A c o n f e r e n c e  r e p o r t  i s  g e n e r a l l y  viewed a s  t h e  
most a u t h o r i t a t i v e  s i n g l e  source of l e g i s l a t i v e  
h i s t o r y .  See, e . g . ,  B-142011, Apr i l  3 0 ,  1971.  

--Where t h e r e  is d i r e c t  c o n f l i c t  i n  t h e  f l oo r  
d e b a t e s  and t h e r e  is  no  more a u t h o r i t a t i v e  source 
o f  l e g i s l a t i v e  h i s t o r y  a v a i l a b l e ,  i t  is  l e g i t i m a t e  
t o  g i v e  w e i g h t  t o  s u c h  f a c t o r s  a s  which House 
o r i g i n a t e d  t h e  p r o v i s i o n  i n  q u e s t i o n  and which 
House  h a s  t h e  more d e t a i l e d  and "clear c u t "  
h i s t o r y .  49 Comp. Gen.  4 1 1  ( 1 9 7 0 ) .  

- - S t a t e m e n t s  o f  an i n d i v i d u a l  Member o f  C o n g r e s s ,  
even  i f  t h a t  Member i s  t h e  b i l l ' s  s p o n s o r  o r  
d r a f t s m a n ,  a r e  n o t  c o n t r o l l i n g  i n  t h e  f a c e  of  con- 
t r a r y  i n d i c a t i o n s  i n  more a u t h o r i t a t i v e  po r t ions  
o f  l e g i s l a t i v e  h i s t o r y  s u c h  a s  commi t t ee  r e p o r t s .  
However, t h o s e  s ta tements  may b e  a c c e p t e d  i n  t h e  
a b s e n c e  o f  any  o t h e r  l e g i s l a t i v e  h i s t o r y .  
B-114829, J u n e  27,  1975.  

- - ~ o s t ' e n a c t m e n t  comments a r e  n o r m a l l y  n o t  g i v e n  
much w e i g h t .  However, t h e y  may be r e l e v a n t  i n  
t h e  a b s e n c e  o f  o t h e r  more a u t h o r i t a t i v e  m a t e r i a l .  
See B-169491, J u n e  1 6 ,  1980.  
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- - I n s t r u c t i o n s  i n  committee r e p o r t s  provided t h a t ,  
o u t  o f  a $ 2 . 4  b i l l i o n  lump-sum Comprehensive Man- 
power P-ss i s tance  a p p r o p r i a t i o n  t o  t h e  Department 
of  Labor, $ 1 5  m i l l i o n  was t o  he earmarked f o r  a i d  
t o  t h e  Oppor tun i t i e s  I n d u s t r i a l i z a t i o n  Centers .  
Although recogniz ing  t h e  p r a c t i c a l  c o n s t r a i n t s  on 
t h e  Pepartment t o  use t h e  funds i n  t h e  manner i n -  
d i c a t e d ,  t h e  Comptroller General  concluded t h a t  
t h e  earmarking i n  t h e  committee r e p o r t s  was n o t  
l e g a l l y  binding on t h e  Department. E-163922.42, 
supra .  

T h i s  r u l e ,  which has been recognized by t h e  Congress,  was 
d i scussed  i n  55 Comp. Gen.  307, s u p r a ,  a s  fo l lows:  

" [ W l h e n  Congress merely a p p r o p r i a t e s  lump-sum 
amounts wi thout  s t a t u t o r i l y  r e s t r i c t i n g  what can be 
done w i t h  those  funds ,  a c l e a r  i n fe rence  a r i s e s  t h a t  
i t  does n o t  i n t e n d  t o  impose l e g a l l y  binding r e s t r i c -  
t i o n s ,  and i n d i c i a  i n  committee r e p o r t s  and o t h e r  
l e g i s l a t i v e  h i s t o r y  a s  t o  how t h e  funds should o r  
a r e  expected t o  be s p e n t  do no t  e s t a b l i s h  any l e g a l  
requirements  on Federa l  agencies .  

* * * * * 
" A S  observed above, t h i s  does n o t  mean agencies  

a r e  f r e e  t o  ignore  c l e a r l y  expressed l e g i s l a t i v e  
h i s t o r y  a p p l i c a b l e  t o  t h e  use of  appropr i a t ed  funds.  
They  ignore  s u c h  expres s ions  of i n t e n t  a t  t h e  p e r i l  
o f  s t r a i n e d  r e l a t i o n s  w i t h  t h e  Congress. The execu- 
t i v e  branch * * * h a s  a p r a c t i c a l  d u t y  t o  ab ide  by 
s u c h  expres s ions .  T h i s  d u t y ,  however, must be under- 
s tood t o  f a l l  s h o r t  of a s t a t u t o r y  requirement  g i v i n g  
r i s e  t o  a l e g a l  i n f r a c t i o n  where t h e r e  is  a f a i l u r e  
t o  c a r r y  o u t  t h a t  d u t y . "  55 Comp. Gen. a t  319, 325. 

S t a t e d  s u c c i n c t l y :  

" [ A I S  a gene ra l  p r o p o s i t i o n ,  t h e r e  is  a d i s t i n c -  
t i o n  t o  be made between u t i l i z i n g  l e g i s l a t i v e  h i s t o r y  
f o r  t h e  purpose of i l l u m i n a t i n g  t h e  i n t e n t  underlying 
language used i n  t h e  s t a t u t e  and r e s o r t i n g  t o  t h a t  
h i s t o r y  f o r  t h e  purpose o f  w r i t i n g  i n t o  t h e  law t h a t  
which is n o t  t h e r e . "  - Id .  a t  3 2 5 .  
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R e s t r i c t i o n s  - o n  lump-sum a p p r o p r i a t i o n s  

T h i s  top ic  is covered i n  more d e p t h  i n  C h a p t e r  5 of t h i s  
M a n u a l .  I t  i s  t o u c h e d  upon b r i e f l y  h e r e  b e c a u s e  i t  i l l u s -  
t r a t e s  a p r i n c i p l e  of s t a t u t o r y  c o n s t r u c t i o n  u n i q u e  t o  
a p p r o p r i a t i o n s  law. 

When C o n g r e s s  e n a c t s  a lump-sum a p p r o p r i a t i o n ,  i t  is  
imposs ib le  t o  t e l l  from t h e  f a c e  of t h e  s t a t u t e  how t h e  appro- 
p r i a t i o n  i s  t o  be a p p l i e d  among t h e  items f o r  w h i c h  i t  is  
a v a i l a b l e .  mhe i n t e n d e d  a p p l i c a t i o n  o f  t h e  a p p r o p r i a t i o n  m u s t  
be f o u n d  b y  e x a m i n i n g  t h e  b u d g e t  j u s t i f i c a t i o n  a n d  t h e  a l t e r a -  
t i o n s  t o  i t  made i n  t h e  l e g i s l a t i v e  process a n d  re f lec ted  i n  
d o c u m e n t s  s u c h  a s  committee reports .  I t  i s  f r e q u e n t l y  a r g u e d  
t h a t  l e g i s l a t i v e  h i s t o r y  s h o u l d  h e  u s e d  t o  d e f i n e  t h e  u s e s  of 
a lump-sum a p p r o p r i a t i o n  i n  t h e  same m a n n e r  a s  i t  i s  u s e d  t o  
d e f i n e  ambiguous  terms i n  g e n e r a l ;  t h a t  i s ,  t h a t  a g e n c i e s  
s h o u l d  be b o u n d  b y  r e s t r i c t i o n s  c o n t a i n e d  i n  l e g i s l a t i v e  
h i s t o r y .  However ,  a l t h o u g h  l e g i s l a t i v e  h i s t o r y  may g o  f a r  i n  
a c c o m p l i s h i n g  t h i s  r e s u l t  a s  a p r a c t i c a l  mat ter ,  i t  does n o t  
h a v e  t h i s  e f f e c t  a s  a mat ter  o f  law. 

T h e  r u l e  i s  t h a t  r e s t r i c t i o n s  o n  t h e  u s e  of a lump-sum 
a p p r o p r i a t i o n  a r e  n o t  l e g a l l y  b i n d i n g  o n  t h e  d e p a r t m e n t  o r  
a g e n c y  c o n c e r n e d  u n l e s s  t h e y  a r e  i n c o r p o r a t e d ,  e i t h e r  
e x p r e s s l y  o r  by r e f e r e n c e ,  i n  t h e  a p p r o p r i a t i o n  a c t  i t s e l f  
( o r ,  of c o u r s e ,  i n  some o t h e r  s t a t u t e ) .  E . g . ,  55 Comp. 
Gen.  3 0 7  ( 1 9 7 5 ) ;  S 5  C o m p .  Gen. 8 1 2  ( 1 9 7 6 ) 7 % 1 6 3 9 2 2 . 4 2 ,  
October 3, 1 9 7 5 .  T h e  c i t e d  d e c i s i o n s  w i l l  s e r v e  a s  
i 1 . l u s t r a t i o n s :  

- - A  lump-sum a p p r o p r i a t i o n  i n c l u d e d  $ 2 0  m i l l i o n  
f o r  a Navy combat f i g h t e r .  T h e  c o n f e r e n c e  
report  i n d i c a t e d  t h a t  a d a p t a t i o n  of a p a r t i -  
c u l a r  A i r  F o r c e  combat f i g h t e r  t o  be capable  
of c a r r i e r  o p e r a t i o n s  was t h e  p r e r e q u i s i t e  f o r  
use of t h e  f u n d s .  T h e  c o n d i t i o n  i n  t h e  c o n -  
f e r e n c e  r epor t ,  w h i l e  c e r t a i n l y  a n  i n d i c a t i o n  
of c o n g r e s s i o n a l  i n t e n t ,  was h e l d  n o t  l e g a l l y  
b i n d i n g .  55 Cornp. Gen. 3 0 7 .  

--An a p p r o p r i a t i o n  was made f o r  t h e  c o n s t r u c t i o n  
o f  t w o  Navy s h i p s .  Committee reports s u b d i v i d e d  
t h e  a p p r o p r i a t i o n  b e t w e e n  t h e  t w o ,  b u t  t h e  
s t a t u t e  i t s e l f  was s i l e n t .  The  e x e r c i s e  of a 
c o n t r a c t  o p t i o n  for  o n e  s h i p ,  w h i c h  w o u l d  o b l i -  
g a t e  f u n d s  i n  e x c e s s  of t h e  s u b d i v i s i o n  f o r  t h a t  
s h i p  as  s p e c i f i e d  i n  t h e  committee r epor t s ,  d i d  
n o t  v i o l a t e  t h e  A n t i d e f i c i e n c y  A c t .  5 5  Conp. 
Gen.  8 1 2 .  
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and a d o p t e d  by t h e  agency."  P r i v a c y  A c t  n o t i c e s  a r e  a n o t h e r  
example. 5 U.S.C. s 5 5 2 a ( e ) ( 4 ) .  O t h e r  items r e q u i r e d  o r  
a u t h o r i z e d  t o  b e  p u b l i s h e d  i n  t h e  F e d e r a l  R e g i s t e r  a r e  speci- 
f i e d  i n  4 4  U.S.C. s 1505.  C o d i f i c a t i o n s  o f  agency  r e g u l a t i o n s  
a r e  i s s u e d  i n  bound and pe rmanen t  form a s  t h e  Code o f  F e d e r a l  
R e g u l a t i o n s ,  The  " C . F . R . "  is supp lemen ted  o r  r e p u b l i s h e d  a t  
l e a s t  once  a y e a r .  4 4  U.S.C. S 1510.  

Agency r e g u l a t i o n s  a r e ,  n a t u r a l l y ,  bound by t h e  l i m i t s  
o f  t h e  a g e n c y ' s  s t a t u t o r y  and o r g a n i c  a u t h o r i t y .  The f o l l o w -  
i n g  cases w i l l  i l l u s t r a t e :  

--Where t h e  program s t a t u t e  p r o v i d e d  t h a t  F e d e r a l  
g r a n t s  " s h a l l  be"  a s p e c i f i e d  p e r c e n t a g e  o f  
p r o j e c t  c o n s t r u c t i o n  costs ,  t h e  g r a n t o r  agency  
c o u l d  n o t  i s sue  r e g u l a t i o n s  p r o v i d i n g  a mech- 
a n i s m  fo r  r e d u c i n g  t h e  g r a n t s  below t h e  s p e c i -  
f i e d  p e r c e n t a g e .  53  Comp. Gen. 547 ( 1 9 7 4 ) .  

--Where a s t a t u t e  p r o v i d e d  t h a t  a d m i n i s t r a t i v e  
c o s t s  c o u l d  n o t  exceed  a s p e c i f i e d  p e r c e n t a g e  
of f u n d s  d i s t r i b u t e d  t o  S t a t e s  unde r  an a l l o t -  
m e n t  f o r m u l a ,  t h e  a d m i n i s t e r i n g  agency  c o u l d  
n o t  amend i t s  r e g u l a t i o n s  t o  r e l i e v e  S t a t e s  of 
l i a b i l i t y  f o r  o v e r e x p e n d i t u r e s  o r  t o  r a i s e  t h e  
c e i l i n g .  B-178564, J u l y  1 9 ,  1977 ,  a f f i r m e d  i n  
57 Comp. Gen. 1 6 3  ( 1 9 7 7 ) .  

--Absent a c lear  s t a t u t o r y  b a s i s ,  an  agency  may 
n o t  i s sue  r e g u l a t i o n s  e s t a b l i s h i n g  p r o c e d u r e s  
t o  a c c e p t  Government l i a b i l i t y  o r  t o  f o r g i v e  
i n d e b t e d n e s s  based  on what  i t  deems t o  b e  f a i r  
o r  e q u i t a b l e .  B-201054, Apri l  27, 1981,  

See a l s o  56 Comp. Gen. 9 4 3  ( 1 9 7 7 ) ;  B-201705, March 1 7 ,  1981.  

S t a t u t o r y  r e g u l a t i o n s  w h i c h  a r e  o t h e r w i s e  v a l i d  ( t h a t  
i s ,  w h i c h  a r e  w i t h i n  t h e  bounds of t h e  a g e n c y ' s  s t a t u t o r y  
a u t h o r i t y )  have  t h e  f o r c e  and e f f e c t  of law, m u s t  b e  un i fo rm 
and  g e n e r a l  i n  t h e i r  a p p l i c a t i o n ,  and may no more b e  waived 
t h a n  t h e  s t a t u t e s  t h e m s e l v e s .  S t a t u t o r y  r e g u l a t i o n s  may, of 
c o u r s e ,  be  m o d i f i e d  o r  amended p r o s p e c t i v e l y .  I n  o t h e r  words ,  
a s t a t u t o r y  r e g u l a t i o n  s h o u l d  b e  t r e a t e d  t h e  same as  t h e  
s t a t u t e  i t s e l f .  T h i s  p r i n c i p l e  h a s  been  s t a t e d  i n  numerous 
d e c i s i o n s .  Some o f  them are :  2 1  Comp. Dec. 482 ( 1 9 1 5 ) ;  
2 6  Comp. Dec. 99 ( 1 9 1 9 ) ;  2 Comp. Gen. 342 ( 1 9 2 2 ) ;  1 5  Comp. 
Gen.  869 ( 1 9 3 6 ) ;  1 8  Comp. Gen .  907 ( 1 9 3 9 ) ;  2 2  Cornp. Gen. 895 
( 1 9 4 3 ) ;  31  Comp. Gen. 1 9 3  ( 1 9 5 1 ) ;  33  Comp. Gen. 174  ( 1 9 5 3 ) ;  
37 Comp. Gen. 820 ( 1 9 5 8 ) ;  43 Comp. Gen. 31  ( 1 9 6 3 ) ;  43 Comp. 
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G.  AGENCY REGULATIONS AND INTERPRETATIONS 

(1) Agency Regulat ions 

Agency r e g u l a t i o n s  f a l l  i n t o  two c a t e g o r i e s :  s t a t u t o r y  
r e g u l a t i o n s  and a d m i n i s t r a t i v e  r e g u l a t i o n s .  O n e  of t h e  
e a r l i e s t  c a s e s  d i s c u s s i n g  t h e  d i s t i n c t i o n  is  2 1  Comp. Dec. 4 8 2  
( 1 9 1 5 ) .  

" S t a t u t o r y  r e g u l a t i o n s "  a r e  r e g u l a t i o n s  i s s u e d  pursuant  
t o  o r  i n  execut ion  of a s t a t u t e .  For example, t h e  Federal  
Claims C o l l e c t i o n  A c t  (Chapter  11, P a r t  11, t h i s  Manual) 
d i r e c t s  GAO and t h e  J u s t i c e  Department t o  j o i n t l y  issue regu- 
l a t i o n s  governing d e b t  c o l l e c t i o n  by Federa l  agencies .  

T y p i c a l l y ,  when Congress e n a c t s  a new program s t a t u t e ,  
i t  does no t  p r e s c r i b e  every  d e t a i l  of i t s  implementation. 
There a r e  many reasons  f o r  t h i s .  I t  is o f t e n  n o t  p o s s i b l e  t o  
f o r e s e e  i n  advance every  d e t a i l  t h a t  ought t o  be covered.  I n  
o t h e r  c a s e s ,  there  may be a need  f o r  f l e x i b i l i t y  i n  implemen- 
t a t i o n  t h a t  is  simply n o t  p r a c t i c a l  t o  d e t a i l  i n  t h e  l e g i s l a -  
t i o n .  I n  many c a s e s ,  Congress p r e f e r s  t o  l e g i s l a t e  a p o l i c y  
i n  terms of broad s t a n d a r d s ,  l eav ing  t h e  d e t a i l s  of implemen- 
t a t i o n  t o  t h e  agency w i t h  program e x p e r t i s e .  F i n a l l y ,  i t  is  
much e a s i e r  f o r  an agency t o  amend a r e g u l a t i o n  t o  r e f l e c t  
changing c i rcumstances  than i t  would be f o r  Congress t o  have 
t o  go back and amend t h e  b a s i c  l e g i s l a t i o n .  T h u s ,  s t a t u t o r y  
r e g u l a t i o n s  have become an i n c r e a s i n g l y  v i t a l  element of 
Federa l  law. 

"Adminis t ra t ive  r e g u l a t i o n s "  a r e  r e g u l a t i o n s  an agency 
head may issue u n d e r  h i s  g e n e r a l  a u t h o r i t y  t o  c o n t r o l  and 
r e g u l a t e  t h e  o p e r a t i o n s  of h i s  agency. For example, an 
agency may have i n t e r n a l  r e g u l a t i o n s  governing s u c h  t h i n g s  
a s  c o n f l i c t s  of i n t e r e s t  o r  employee t r a v e l ,  o r  d e l e g a t i n g  
f u n c t i o n s  t o  o r g a n i z a t i o n a l  s u b d i v i s i o n s .  W h i l e  t h e  i s suance  
of a d m i n i s t r a t i v e  r e g u l a t i o n s  may be v iewed  a s  l a r g e l y  i n -  
h e r e n t  i n  t h e  agency head ' s  a u t h o r i t y  a s  agency head,  i t  i s  
a l s o  au tho r i zed  g e n e r a l l y  by 5 U . S . C .  S 301.  

Many agency r e g u l a t i o n s  a r e  publ i shed  i n  t h e  Federal  
R e g i s t e r ,  a d a i l y  p u b l i c a t i o n  p t i n t e d  and d i s t r i b u t e d  by t h e  
Government P r i n t i n g  O f f i c e .  Some types  of r e g u l a t i o n s  a r e  
r equ i r ed  by s t a t u t e  t o  be publ ished i n  t h e  Federal  R e g i s t e r .  
Seve ra l  t ypes  a r e  l i s t e d  i n  5 U . S . C .  s 5 5 2 ( a ) ( 1 ) ,  p a r t  of t h e  
Adminis t ra t ive  Procedure A c t .  An example i s  5 U.S .C.  
s 5 5 2 ( a ) ( l ) ( D ) ,  " s u b s t a n t i v e  r u l e s  of g e n e r a l  a p p l i c a b i l i t y  
adopted a s  au thor ized  by law, and s t a t emen t s  of g e n e r a l  
p o l i c y  o r  i n t e r p r e t a t i o n s  of g e n e r a l  a p p l i c a b i l i t y  formulated 
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For i l l u s t r a t i o n s  of how GAO has app l i ed  t h i s  p r i n c i p l e  
i n  d e c i s i o n s ,  s e e :  

--49 Comp. Gen. 5 1 0  ( 1 9 7 0 )  (Department of A g r i c u l t u r e  
r e g u l a t i o n s  under Meat Inspec t ion  A c t ) .  

--48 Comp. Gen. 5 (1968)  (Veterans  Adminis t ra t ion  
i n t e r p r e t a t i o n  of s t a t u t o r y  e d u c a t i o n a l  a s s i s t a n c e  
a l lowance ) .  

--42 Comp. Gen .  4 6 7 ,  477 (1963)  ( long-s tanding  Navy 
a p p l i c a t i o n  of Buy American A c t ) .  

--A-51604, August 25, 1981, a f f i r m i n g  A-51604, 
February 1 9 ,  1980 (Department of A g r i c u l t u r e  
r e g u l a t i o n s  on a d m i n i s t r a t i v e  c o s t  reimbursement 
under t h e  Food Stamp A c t ) .  

--E-160573, J u n e  6 ,  1 9 6 7 ,  a f f i r m i n g  B-160573, 
January 1 7 ,  1 9 6 7  ( O f f i c e  of Emergency Planning 
i n t e r p r e t a t i o n  of coverage under t h e  Federa l  
D i s a s t e r  A c t ) .  

The p r i n c i p l e  has  a l s o  been recognized i n  numerous 
d e c i s i o n s  of t h e  c o u r t s .  E.g., Udall v .  Tallman, 380 U.S. 1 
(1965) ;  West Coast Cons t ruc t ion  Co. v. Oceano S a n i t a r y  
P i s t r i c t ,  311 F. Supp. 378, 383 ( N . D .  Cal .  1 9 7 0 ) .  

The degree  of weight t o  be g iven  an agency admin i s t r a -  
t i v e  i n t e r p r e t a t i o n  v a r i e s  w i t h  s e v e r a l  f a c t o r s :  (1) t h e  
d u r a t i o n  and cons i s t ency  of t h e  i n t e r p r e t a t i o n ;  ( 2 )  t h e  
degree  of e x p e r t i s e  possessed by t h e  agency ( a n  agency newly 
c r e a t e d  t o  admin i s t e r  a new law might n o t  be e n t i t l e d  t o  t h e  
same de fe rence  a s  an o l d e r  agency w i t h  proven e x p e r t i s e  i n  a 
g iven  s u b j e c t ) ;  and ( 3 )  evidence ( o r  l a c k  t h e r e o f )  of congres- 
s i o n a l  awareness o f ,  and acquiescence i n ,  t h e  a d m i n i s t r a t i v e  
p0.s i t  ion .  

The  p r i n c i p l e  of g i v i n g  cons ide rab le  de fe rence  t o  t h e  
admin i s t e r ing  agency ' s  i n t e r p r e t a t i o n  a p p l i e s  e q u a l l y  t o  t h e  
agency ' s  i n t e r p r e t a t i o n  of i t s  own r e g u l a t i o n s .  Udall v. 
Tallman, sup ra ;  56  Comp. Gen. 1 6 0  ( 1 9 7 6 ) ;  57  Comp. Gen.  347 
( 1 9 7 8 ) .  
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Gen. 5 1 6 ,  519  ( 1 9 6 4 ) ;  46 Comp. Gen. 6 ( 1 9 6 6 ) ;  49 Comp. 
Gen. 1 4 5  ( 1 9 6 9 ) ;  53 Comp. Gen. 364  ( 1 9 7 3 ) ;  57  Comp. Gen. 662  
( 1 9 7 8 ) ;  60  Comp. Gen. 15 ,  26 ( 1 9 8 0 ) ;  B - 1 7 0 6 6 3 ( 2 ) ,  November 1 2 ,  

B-163922, F e b r u a r y  1 0 ,  1 9 7 8 .  
1 9 7 0 ;  E-130515,  J u l y  2 0 ,  1 9 7 3 ;  B-130515, J u l y  1 7 ,  1 9 7 4 ;  

Wi th  respect  t o  t h e  a u t h o r i t y  t o  w a i v e  r e g u l a t i o n s ,  
e a r l i e r  d e c i s i o n s  h a d  d i s t i n g u i s h e d  b e t w e e n  s t a t u t o r y  r e g u -  
l a t i o n s  and  a d m i n i s t r a t i v e  r e g u l a t i o n s ,  h o l d i n g  t h a t  t h e  
l a t t e r  c o u l d  be w a i v e d .  E.g. ,  2 1  Comp. Dec. 4 8 4 ,  s u p r a ;  
26 Cornp. Dee. 9 9 ,  s u p r a ;  1 Comp. Gen. 1 3  ( 1 9 2 1 ) ;  4 Comp. 
Gen. 767  ( 1 9 2 5 ) .  As a r e s u l t  o f  Supreme C o u r t  d e c i s i o n s  i n  
t h e  1 9 5 0 ' s ,  GEO m o d i f i e d  i ts  p o s i t i o n  somewhat  i n  5 1  Comp. 
Gen.  30  ( 1 9 7 1 ) ,  n o t i n g  c a u t i o u s l y  t h a t  t h e  former d i s t i n c -  
t i o n s  " a re  no  l o n g e r  r e g a r d e d  a s  a p p l i c a b l e  i n  a l l  respec ts . "  
T h u s ,  a d m i n i s t r a t i v e  r e g u l a t i o n s  may now be as b i n d i n g  o n  t h e  
a g e n c y  a s  s t a t u t o r y  r e g u l a t i o n s ,  a t  l e a s t  w h e r e  t h e  p u r p o r t e d  
w a i v e r  would  be a d v e r s e  t o  a g e n c y  e m p l o y e e s .  I d .  S e e  a l s o  
B-184068, A u g u s t  2 2 ,  1 9 7 5 .  However ,  o t h e r  t y p e s  of a d m i n i -  
s t r a t i v e  r e g u l a t i o n s  may s t i l l  be o p e n  t o  w a i v e r .  E.g., 
60  Comp. Gen. 2 0 8 ,  210  ( 1 9 8 1 )  ( U r b a n  Mass T r a n s p o r t a t i o n  
A d m i n i s t r a t i o n  i n t e r n a l  g u i d e l i n e  o n  e v i d e n c e  of  g r a n t e e  
f i n a n c i a l  c a p a b i l i t y ) .  

Agency A d m i n i s t r a t i v e  I n t e r p r e t a t i o n s  

The i n t e r p r e t a t i o n  of a s t a t u t e ,  b y  r e g u l a t i o n  o r  o t h e r -  
wise, b y  t h e  a g e n c y  C o n g r e s s  h a s  c h a r g e d  w i t h  t h e  r e s p o n s i -  
b i l i t y  f o r  a d m i n i s t e r i n g  i t ,  is e n t i t l e d  t o  c o n s i d e r a b l e  
w e i g h t .  T h i s  p r i n c i p l e  i s  r e a l l y  a mat ter  of common s e n s e .  
An a g e n c y  t h a t  w o r k s  w i t h  a program from d a y  t o  d a y  d e v e l o p s  
a n  e x p e r t i s e  w h i c h  s h o u l d  n o t  be l i g h t l y  d i s r e g a r d e d .  T h i s ,  
i n  a d d i t i o n  t o  f u n d a m e n t a l  f a i r n e s s ,  is  why GAO c o n s i d e r s  i t  
i m p o r t a n t  t o  o b t a i n  a g e n c y  comments  w h e r e v e r  p o s s i b l e  b e f o r e  
r e n d e r i n g  a d e c i s i o n .  

I n  p r a c t i c a l  terms, w h a t  t h e  r u l e  means  is  t h a t  w h e r e  a 
s t a t u t e  is capable  of more t h a n  o n e  more-or-less r e a s o n a b l e  
i n t e r p r e t a t i o n ,  GAO s h o u l d  d e f e r  t o  t h e  a d m i n i s t e r i n g  a g e n c y ' s  
i n t e r p r e t a t i o n  r a t h e r  t h a n  s u b s t i t u t i n g  i t s  own j u d g m e n t .  
The a g e n c y ' s  i n t e r p r e t a t i o n  s h o u l d  b e  u p h e l d  u n l e s s  i t  e x c e e d s  
t h e  a g e n c y ' s  s t a t u t o r y  a u t h o r i t y  o r  i s  p l a i n l y  e r r o n e o u s ,  
d e m o n s t r a b l y  i n c o n s i s t e n t  w i t h  l e g i s l a t i v e  i n t e n t  o r  j u d i c i a l  
p r e c e d e n t ,  o r  o t h e r w i s e  " a r b i t r a r y  o r  c a p r i c i o u s . "  (See 
"Agency R e g u l a t i o n s , "  s u p r a . )  
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CHAPTER 3 

A V A I L A B I L I T Y  O F  APPROPRIATIONS A S  TO PURPOSE 

A. G E N E R A L  P R I N C I P L E S  

(1)  I n t r o d u c t i o n :  31  U.S.C. S 628  

T h i s  C h a p t e r  i n t r o d u c e s  t h e  c o n c e p t  o f  t h e  " a v a i l a b i l i t y "  
o f  a p p r o p r i a t i o n s .  T h e  d e c i s i o n s  a r e  o f t e n  s t a t e d  i n  terms o f  
w h e t h e r  a p p r o p r i a t e d  f u n d s  a r e  o r  a r e  n o t  " l e g a l l y  a v a i l a b l e "  
f o r  a g i v e n  e x p e n d i t u r e .  T h i s  is  s i m p l y  a n o t h e r  way o f  s a y i n g  
t h a t  a g i v e n  item i s  or  i s  n o t  a l e g a l  e x p e n d i t u r e .  W h e t h e r  
a p p r o p r i a t e d  f u n d s  a r e  l e g a l l y  a v a i l a b l e  f o r  s o m e t h i n g  d e p e n d s  
o n  t h r e e  t h i n g s :  

(1) T h e  purpose of t h e  e x p e n d i t u r e  m u s t  be proper; 

( 2 )  The  o b l i g a t i o n  m u s t  o c c u r  w i t h i n  t h e  time l i m i t s  
a p p l i c a b l e  t o  t h e  a p p r o p r i a t i o n ;  and  

( 3 )  The  o b l i g a t i o n  m u s t  be w i t h i n  t h e  a m o u n t s  C o n g r e s s  
h a s  e s t a b l i s h e d .  

T h u s ,  t h e r e  a r e  t h r e e  e l e m e n t s  t o  t h e  c o n c e p t  of a v a i l -  
a b i l i t y :  purpose,  time, a n d  amoun t .  A l l  t h r e e  m u s t  be 
o b s e r v e d  f o r  t h e  o b l i g a t i o n  or e x p e n d i t u r e  t o  be l e g a l .  
A v a i l a b i l i t y  a s  t o  time a n d  amoun t  w i l l  h e  c o v e r e d  i n  
C h a p t e r s  4 and  5 o f  t h i s  N a n u a l .  T h i s  C h a p t e r  d i s c u s s e s  
a v a i l a b i l i t y  a s  t o  p u r p o s e .  

One o f  t h e  most f u n d a m e n t a l  s t a t u t e s  d e a l i n g  w i t h  t h e  u s e  
of a p p r o p r i a t e d  f u n d s  is 3 1  U . S . C .  C 628 ( R e v i s e d  S t a t u t e s  
S 3 6 7 8 ) :  

" E x c e p t  a s  o t h e r w i s e  p r o v i d e d  b y  l aw ,  sums 
a p p r o p r i a t e d  f o r  t h e  v a r i o u s  b r a n c h e s  o f  e x p e n d -  
i t u r e  i n  t h e  p u b l i c  s e r v i c e  s h a l l  b e  a p p l i e d  
s o l e l y  t o  t h e  o b j e c t s  f o r  w h i c h  t h e y  a r e  respec- 
t i v e l y  made, a n d  f o r  no  o t h e r s . "  

T h i s  s t a t u t e  was o r i g i n a l l y  e n a c t e d  i n  1 8 0 9  ( 2  S t a t .  5 3 5 )  
and  i s  o n e  of t h e  c o r n e r s t o n e s  o f  c o n g r e s s i o n a l  c o n t r o l  o v e r  
t h e  F e d e r a l  p u r s e .  S i n c e  money c a n n o t  b e  p a i d  f r o m  t h e  Trea- 
s u r y  except  u n d e r  a n  a p p r o p r i a t i o n  ( A r t i c l e  I ,  s e c t i o n  9 o f  
t h e  C o n s t i t u t i o n ,  d i s c u s s e d  i n  C h a p t e r  2 ,  t h i s  M a n u a l ) ,  a n d  
s i n c e  a n  a p p r o p r i a t i o n  m u s t  be d e r i v e d  from a n  a c t  of Con- 
g ress ,  i t  i s  f o r  C o n g r e s s  t o  d e t e r m i n e  t h e  purposes  f o r  w h i c h  
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an  a p p r o p r i a t i o n  may be  used .  S imply  s t a t e d ,  31 V.S .C .  6 628 
s a y s  t h a t  p u b l i c  f u n d s  may be  u s e d  o n l y  f o r  t h e  p u r p o s e  o r  
p u r p o s e s  f o r  which t h e y  were a p p r o p r i a t e d .  Anyth ing  l e s s  
would r e n d e r  c o n g r e s s i o n a l  c o n t r o l  l a r g e l y  m e a n i n g l e s s .  

T h e  r u l e  e x p r e s s e d  i n  31 U.S.C. 9 6 2 8  has  a l w a y s  been  
c o n s t r u e d  l i t e r a l l y  and e n f o r c e d  s t r i c t l y .  A d m i 9 i s t r a t i v e  
a p p l i c a t i o n s  c a n  be  t r a c e d  back a l m o s t  t o  t h e  t i m e  t h e  s t a t u t e  
was e n a c t e d .  S e e ,  f o r  example ,  t h e  d e c i s i o n  o f  F e b r u a r y  2 1 ,  
l P 2 1 ,  q u o t e d  i n  p a r t  i n  36 Comp. G e n .  6 2 1 ,  6 2 2  ( 1 9 5 7 ) .  I n  an  
1 8 9 8  d e c i s i o n  c a p t i o n e d  " M i s a p p l i c a t i o n  o f  A p p r o p r i a t i o n s , "  
t h e  C o m p t r o l l e r  o f  t h e  T r e a s u r y  t a l k e d  a b o u t  31  I1.S.C. 4 6 2 P  
i n  these terms: 

" I t  i s  d i f f i c u l t  t o  see  how a l e g i s l a t i v e  
p r o 4 i b i t i o n  c o u l d  be  e x p r e s s e d  i n  s t r o n g e r  t e r m s .  
T h e  l aw  i s  p l a i n ,  and any  d i s b u r s i n g  o f f i c e r  d i s -  
r e g a r d s  i t  a t  h i s  p e r i l . "  4 Comp. Dec. 5 6 9 ,  5 7 0  
( 1 8 9 8 ) .  

T h e  s t a r t i n g  p o i n t  i n  a p p l y i n g  31 U . S . C .  5 6 2 8  i s  t h a t ,  
a b s e n t  a c l e a r  i n d i c a t i o n  of a n o t h e r  s p e c i a l i z e d  p u r p o s e ,  
t h e  common meaning o f  t h e  words i n  t h e  a p p r o p r i a t i o n  a c t  
g o v e r n s  t h e  p u r p o s e s  t o  w h i c h  t h e  f u n d s  may b e  a p p l i e d .  To 
i l l u s t r a t e ,  t h e  C o m p t r o l l e r  General h e l d  i n  4 1  Comp. Gen.  2 5 5  
( 1 9 6 1 )  t h a t  an  a p p r o p r i a t i o n  a v a i l a b l e  f o r  t h e  " r e p l a c e m e n t "  
o f  S t a t e  r o a d s  darnaqed by n e a r b y  F e d e r a l  dam c o n s t r u c t i o n  
c o u l d  b e  usel! o n l y  t o  r e s t o r e  t h o s e  r o a d s  t o  t h e i r  fo rmer  
c o n d i t i o n ,  n o t  f o r  improvements  s u c h  a s  w i d e n i n g .  

I f  a p roposed  use o f  f u n d s  i s  i n c o n s i s t e n t  w i t h  t h e  
s t a t u t o r y  l a n g u a g e ,  n o t h i n g ,  n o t  even  t h e  e f f e c t i n g  o f  a sub-  
s t a n t i a l  s a v i n g s  t o  t h e  Government,  c a n  j u s t i f y  t h e  expend i -  
t u r e .  T h u s ,  w h i l e  t h e  F e d e r a l  A v i a t i o n  A d m i n i s t r a t i o n  c o u l d  
c o n s t r u c t  i t s  own r o a d s  needed f o r  a c c e s s  t o  F A A  f a c i l i t i e s ,  
i t  c o u l d  n o t  c o n t r i b u t e  a s h a r e  f o r  t h e  improvement o f  
county-owned r o a d s ,  e v e n  though t h e  l a t t e r  u n d e r t a k i n g  w o u l d  
have  been  much l e s s  e x p e n s i v e .  E?-143536 ,  August  1 5 ,  1 9 6 0 .  
See a l s o  39  Comp. Gen .  388 ( 1 9 5 9 ) .  

The c o n c e p t  o f  p u r p o s e  p e r m e a t e s  much o f  t h i s  Manual. 
T h u s ,  many o f  t h e  r u l e s  d i s c u s s e d  i n  Chapter  2 r e l a t e  t o  
p u r p o s e .  For example:  

(1) An a p p r o p r i a t i o n  i s  a v a i l a b l e  f o r  a n  item i n c l u d e d  
i n  a budge t  e s t i m a t e  e v e n  though t h e  a p p r o p r i a t i o n  a c t  d o e s  
n o t  make s p e c i f i c  r e f e r e n c e  t o  i t .  Powever,  i f  t h e  i t e m  i s  
p r o h i b i t e d  by l a w ,  i n c l u d i n g  i t  i n  a budge t  e s t i m a t e  w i l l  n o t  
make t h e  a p p r o p r i a t i o n  a v a i l a b l e  u n l e s s  t h e  a p p r o p r i a t i o n  a c t  
makes s p e c i f i c  r e f e r e n c e  t o  t h e  p r o h i b i t e d  i t e m .  Chap te r  2 ,  
S e c t i o n  F( 2 ) .  
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( 2 )  A s p e c i f i c  a p p r o p r i a t i o n  n u s t  b e  u s e d  t o  t h e  
e x c l u s i o n  o f  a more q e n e r a l  a p p r o p r i a t i o n  w h i c h  m i g h t  o t h e r -  
w i s e  h a v e  b e e n  v i e w e d  a s  a v a i l a b l e  f o r  t h e  p a r t i c u l a r  i t e m .  
C h a p t e r  2 ,  S e c t i o n  F ( 4 ) .  

( 3 )  T r a n s f e r  b e t w e e n  a p p r o p r i a t i o n s  i s  p r o h i b i t e d  
w i t h o u t  s p e c i f i c  s t a t u t o r y  a u t h o r i t y .  C h a p t e r  2 ,  S e c t i o n  F ( 3 )  
and  3 1  U.S .C .  S 628-1.  T h i s  r u l e  a p p l i e s  e v e n  t h o u g h  t h e  
t r a n s f e r  i s  i n t e n d e d  t o  a l l e v i a t e  a t e m p o r a r y  e x h a u s t i o n  o f  
f u n d s  a n d  t h e  a g e n c y  c o n t e m p l a t e s  r e i m b u r s e m e n t .  36 Comp. 
G e n .  386  ( 1 9 5 6 ) ;  7 Comp. Dec. 1 8 7  ( 1 9 0 0 ) .  I t  a l s o  a p p l i e s  t o  
t h e  d e l i b e r a t e  c h a r g i n g  o f  the wrong a p p r o p r i a t i o n  f o r  pur- 
poses of a d m i n i s t r a t i v e  c o n v e n i e n c e .  R-97772, Flay 1 8 ,  1951;  
B-104135,  A u g u s t  2 ,  1951.  ( T h e  s i t u a t i o n  d e a l t  w i t h  i n  t h e  
t w o  c i t e d  d e c i s i o n s - - a d v a n c e s  of t r a v e l  e x p e n s e s  t o  Governmen t  
e m p l o y e e s  s e r v i n g  a s  w i t n e s s e s - - i s  now a u t h o r i z e d  b y  5 U.S .C .  
S 5 7 5 1 . )  

The  t r a n s f e r  r u l e  i l l u s t r a t e s  t h e  close r e l a t i o n s h i p  
b e t w e e n  3 1  fJ.S.C. 5 6 2 8  a n d  s t a t u t e s  r e l a t i n g  t o  amoun t  s u c h  
a s  t h e  A n t i d e f i c i e n c y  A c t ,  31  U.S .C .  6 6 6 5  ( C h a p t e r  5 ,  t h i s  
P l a n u a l ) .  An u n a u t h o r i z e d  t r a n s f e r  v i o l a t e s  t h e  A n t i d e f i c i e n c y  
A c t  b e c a u s e  t h e  r e c e i v i n g  a p p r o p r i a t i o n  i s  b e i n g  exceeded. I t  
a l s o  v i o l a t e s  3 1  U . S . C .  5 5 2 8  b e c a u s e  t h e  t r a n s f e r r e d  f u n d s  
would  b e  u s e d  f o r  a purpose o t h e r  t h a n  t h a t  f o r  w h i c h  t h e y  
were o r i g i n a l l y  a p p r o p r i a t e d .  

A l t h o u g h  e v e r y  v i o l a t i o n  of 3 1  rJ.S.C. C 6 2 8  is  n o t  
a u t o m a t i c a l l y  a v i o l a t i o n  o f  t h e  A n t i d e f i c i e n c y  A c t ,  a n d  e v e r y  
v i o l a t i o n  of t h e  A n t i d e f i c i e n c y  A c t  is  n o t  a u t o m a t i c a l l y  a 
v i o l a t i o n  o f  3 1  U.S.C. C 6 2 8 ,  cases  f r e q u e n t l y  i n v o l v e  e l e m e n t s  
o f  b o t h .  T h u s ,  a n  e x p e n d i t u r e  i n  excess o f  a n  a v a i l a b l e  a p p r o -  
p r i a t i o n  v i o l a t e s  bo th  s t a t u t e s .  The  r e a s o n  i s  t h a t ,  u n l e s s  
t h e  d i s b u r s i n g  o f f i c e r  u s e d  p e r s o n a l  f u n d s ,  h e  m u s t  n e c e s s a r i l y  
h a v e  u s e d  money a p p r o p r i a t e d  f o r  o t h e r  purposes ,  t h e r e b y  v i o -  
l a t i n g  3 1  U . S . C .  6 6 2 8 .  4 C o m p .  E e c .  3 1 4 ,  317  ( 1 8 9 7 ) .  

I n  a d d i t i o n ,  s e v e r a l  o t h e r  c h a p t e r s  o f  t h i s  Manual  a re  
r e l a t e d  t o  purpose  a v a i l a b i l i t y ,  f o r  e x a m p l e ,  C h a p t e r  1 2  o n  t h e  
paymen t  o f  j u d g m e n t s .  T h u s ,  t h e  c o n c e p t  o f  purpose m u s t  a l w a y s  
b e  k e p t  i n  mind when a n a l y z i n g  a n  a p p r o p r i a t i o n s  problem. 

B r i e f  m e n t i o n  s h o u l d  a l s o  b e  made o f  t h e  axiom t h a t  a n  
a g e n c y  c a n n o t  d o  i n d i r e c t l y  w h a t  i t  i s  n o t  permi t ted  t o  d o  
d i r e c t l y .  T h u s ,  a n  a g e n c y  c a n n o t  u s e  t h e  d e v i c e  o f  a cont rac t  
o r  g r a n t  t o  accomplish a purpose i t  c o u l d  n o t  d o  b y  d i r e c t  
e x p e n d i t u r e .  See 18 C o m p .  Gen. 2 8 s  ( 1 9 3 8 )  ( c o n t r a c t  s t i p u l a -  
t i o n  t o  pay w a g e s  i n  excess o f  Davis -Racon A c t  r a t e s  h e l d  
u n a u t h o r i z e d ) .  S i m i l a r l y ,  a g r a n t  of f u n d s  f o r  u n s p e c i f i e d  
purposes w o u l d  h e  improper. 5 S  C o m p .  Cen .  1 0 5 9 ,  1 0 6 2  ( 1 9 7 6 ) .  
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Workina funds 

3 1  U.S.C. § 628-1, enacted in 1950, prohibits the 
transfer of appropriations to a working fund without specific 
statutory authority. Prior decisions of the Comptroller 
General had reached the same result, based on 31 U.S.C. S 628. 
19 Comp. Gen, 774 (1940). The prohibition applies not only 
to interagency working funds, as in 19 Comp. Gen. 774, but to 
the consolidation of a l l  or parts of various intraagency 
appropriations into a single fund as well. 6 Cornp. Gen. 748 
(1927); 4 Comp. Gen, 703  (1925). The working fund rule is a 
corollary of the prohibition against transfer, discussed 
above, and also reflects the principle that an agency cannot 
do indirectly what it is not permitted to do directly. 

The availability of an appropriation cannot be expanded 
or otherwise changed by transfer to a working fund or similar 
device. Where a working fund is authorized, the funds are 
available only for the purposes permissible under the source 
appropriation and remain subject to the same restrictions. 
28 Comp. Gen. 365 (1948); 26 Comp. Gen. 545, 548 (1947); 
18 Comp. Gen. 489 (1938). This principle is also now 
reflected in 31 U . S . C .  5 628-1. 

Where a working fund is authorized by statute on a 
reimbursement basis, advances to the fund are not authorized. 
32 Comp. Gen. 99 (1952). 

The primary example of a statutory working fund is the 
one authorized by t h e  Economy Act, 31 U.S.C.  S 686 (Chapter 8, 
this Manual). 

Another example was discussed in B-195775, September 1 0 ,  
1979. In that decision, the Comptroller General approved the 
transfer of portions of agency unit appropriations to an 
agency-wide pool to be used to fund the Merit Pay System 
established by the Civil Service Reform Act of 1978. The 
transfers, while not explicitly authorized in the statute, 
were seen as necessary to implement the law and carry out the 
legislative purpose. Following this decision, the Comptroller 
General held in 60 Comp. Gen. 686 (1981) that the Treasury 
Department could "pool" portions of appropriations made t o  
several separate bureaus to fund an Executive Development 
Program authorized by the Civil Service Reform Act. 

The prohibition against transfer would not apply to 
transfers of administrative allocations within a lump-sum 
appropriation since the allocations are not legally binding. 
Thus, where the (then) Department of Health, Education, and 
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Welfare received a lump-sum appropriation covering several 
grant programs, it could set aside a portion of each program's 
allocation for a single fund to be used for "cross-cutting" 
grants intended to serve more than one target population, as 
l o n g  as the grants were for projects within t h e  scope or 
purpose of the lump-sum appropriation. !3-157355, August 17, 
1 9 7 8 .  

3-6 



Statement of Purpose 

Where does one look to find the authorized purposes of 
an appropriation? The first place, of course, is the appro- 
priation act itself and its legislative history. If the 
appropriation is general, the purposes will be found in the 
appropriations authorization legislation, if any, and in the 
underlying program or organic legislation, together with 
their legislative histories. 

The actual language of the appropriation act is always 
of paramount importance in determining the purpose of an 
appropriation. Every appropriation has a purpose, although 
purposes are stated with varying degrees of specificity. An 
example of a purpose stated so specifically as to permit no 
discretion by the disbursing authority is found in this old 
private relief act: 

"[Tlhe Secretary of  the Treasury * * * is 
hereby authorized and directed to pay to George H. 
Lott, a citizen of Mississippi, the sum of one 
hundred forty-eight dollars * * * . ' I  Act of 
March 23, 1896, ch. 71, 29 Stat. 711. 

The appropriation was available to pay $148 to George H. Lott, 
and for absolutely nothing else. 

An example of a general statement of purpose is the 1977 
appropriation for Action, providing as follows: 

"For expenses necessary for Action to carry 
out the provisions of the Domestic Volunteer 
Service Act of 1973, as amended, $108,200,000." 
Pub. L. No. 94-439, 90 Stat. 1415, 1434. 

To more specifically determine the purposes of this appro- 
p,riation, it is necessary to examine the Domestic Volunteer 
Service Act and its legislative history. 

Once the purposes have been determined by examining the 
various pieces of legislation, 31 U.S.C. S 628 comes into 
play to restrict the use of the appropriation to these pur- 
poses only. For example, the Forest Service would violate 
31 U.S.C. S 628 by providing telephone service to an employee 
credit union, even on a reimbursable basis. This is not an 
authorized purpose of any Forest Service appropriation. 
60 Comp. Gen. 653 (1981), modifying 58 Comp. Gen. 310 (1979). 
(Besides, the Forest Service couldn't keep the reimbursements 
anyway. See Chapter 5, this Manual.) 
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New or additional duties ' 

There is one situation in which appropriations nay be 
used for a purpose which will not be found either in the 
appropriation act or in any other statute existing on the 
date the appropriation act was enacted. 

Appropriation acts tend to be bunched at certain times 
of the year while substantive legislation may be enacted any 
time. Thus, a frequently recurring situation is where a 
statute is passed imposing new duties on an agency but not 
providing any further appropriations. The question is 
whether the agency can use its existing appropriations to 
carry out the new function pending receipt of further appro- 
priations through the normal budget process, or whether 
implementation of the new statute must wait until additional 
funds are appropriated. 

The rule is that existing agency appropriations which 
generally cover the type of expenditures involved are avail- 
able to defray the expenses of new or additional duties 
imposed by proper legal authority. The test for availability 
is whether the duties imposed by the new law bear a sufficient 
relationship to the purposes for which the previously-enacted 
appropriation was made so as to justify the use of that 
appropriation for the new duties. 

For example, the National Science Foundation c o u l d  use 
its fiscal year 1 9 6 7  appropriations for preliminary expenses 
of implementing the National Sea Grant College and Program 
Act of 1966, enacted after the appropriation, since the pur- 
poses of the new act were basically similar to the purposes 
of the appropriation. 4 6  Comp. Gen. 6 0 4  ( 1 9 6 7 ) .  

Similarly, the Interior Department could use its 1 9 7 9  
"Departmental Management" appropriation to begin performing 
duties imposed by the Public Utilities Regulatory Policies 
Act of 1978 ,  and to provide reimbursable support costs €or 
the Endangered Species Committee and Review Board created by 
t h e  Endangered Species Act Amendments of 1978. Both statutes 
were enacted after Interior's 1979  appropriation. 5-195007,  
July 1 5 ,  1 9 8 0 .  

The rule h a s  also been applied to additional duties 
imposed by Executive Order. 32  Comp. Gen. 3 4 7  (1953). 

F o r  additional cases, see 15 C o m p .  Gen. 1 6 7  ( 1 9 3 5 ) ;  
30 Comp. Gen, 205 ( 1 9 5 0 ) ;  30 Comp. Gen. 250 (1951). 
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A variation occurred in 54 Comp. Gen. 1093 (1975). The 
unexpended balance of a Commerce Department appropriation, 
which had been used to administer a loan guarantee program and 
to make collateral protection payments under the Trade Expan- 
sion Act of 1962, was transferred to a similar but new program 
by the Trade Act of 1974. The 1974 statute repealed the 
earlier provisions. This meant that the transferred funds 
could no longer be used for expenses under the 1962 act-- 
including payments on guarantee commitments--even though that 
was the purpose for which they were originally appropriated, 
unless the expenditures could also be viewed as relating to 
the Department's functions under the 1974 act. Applying the 
rationale of 46 Comp. Gen. 604, supra, the Comptroller General 
concluded that the purposes of the two programs were suffi- 
ciently related so that the Department could continue to use 
the transferred funds to make collateral protection payments 
and to honor guarantees made under the 1962 act. 

( 3 )  Specific Furpose Enumerated in Appropriation Act 

Where an appropriation specifies the purpose for which 
the funds are to be used, the appropriation is simultaneously 
a grant of authority and a limitation. 31 U.S.C. S 628 in its 
purest form applies in this situation to restrict the use of 
the funds to the specified purpose. 

For example, an appropriation for topographical surveys 
in the United States was held not available for topographical 
surveys in Puerto Rico. 5 Comp. Dec. 493 (1899). Similarly, 
an appropriation to install an electrical generating plant in 
the custom-house building in Baltimore could not be used to 
install the plant in a nearby post office building, even 
though the plant would serve both buildings and thereby re- 
duce operating expenses. 11 Comp. Dec. 724 (1905). As noted 
in Section A(l) above, an appropriation for the "replacement" 
of State roads could not be used to make improvements on them. 
41 Cornp. Gen. 255 (1961). An appropriation to assist the 
States in protecting the military and naval forces of the 
United States against "social diseases" was not available to 
protect sailors from venereal disease in the Canal Zone. 
1 Comp. Gen. 370 (1922). (Although not cited in the decision, 
31 U . S . C .  S 628 must be viewed as the basis for the holding.) 

In B-135232, April 2, 1962, the Comptroller General found 
the Squaw Valley Minter Olympics Committee indebted to the 
United States in the amount of $508,000. Congress had appro- 
priated funds for use by the Committee to build a permanent 
indoor sports arena. Instead, the Committee used the $508,000 
for two temporary ice rinks and a speed skating oval. 
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Although the funds had been channeled to the Committee through 
the Defense Department, it was the Committee's responsibility 
to see that they were properly applied. 

The following cases will further illustrate the interpre- 
tation and application of appropriation acts denoting a speci- 
fic purpose to which the funds are to be dedicated. In each 
of the examples, the appropriation in question was the United 
States Forest Service's appropriation for the construction and 
maintenance of "Forest Roads and Trails." 

In 37 Comp. Gen. 472 (1958), the Forest Service sought to 
construct airstrips on land in or adjacent to national forests. 
The issue was the extent to which the costs could be charged 
to the "Roads and Trails" appropriation as opposed to other 
Forest Service appropriations such as "Forest Protection and 
Utilization." At hearings before the appropriations commit- 
tees, Forest Service officials had announced their intent to 
charge most of the landing fields to the "Roads and Trails" 
appropriation. The appropriation act in question provided 
that "appropriations available to the Forest Service for the 
current fiscal year shall be available for" construction of 
the landing fields up to a speciEied dollar amount, but the 
item was not mentioned in any of the individual appropriations. 
GAO concluded that the proposal to indiscriminately charge the 
landing fields to "Roads and Trails" would violate 31 U.S.C. 
S 628. The "Roads and Trails" appropriation could be used for 
those landing fields only that were directly connected with 
and necessary to accomplishing the purposes of that appropria- 
tion. Landing fields not directly connected with the purposes 
of the "Roads and Trails" appropriation, for example, air- 
strips needed to assist in firefighting in remote areas, had 
to be charged to the appropriation to which they were related, 
such as "Forest Protection and Utilization." The mere mention 
of intent at the hearings was not sufficient to alter the 
availability of the appropriations. 

Later, in 53 Comp. Gen. 328 (1973), the Comptroller 
General held that the "Forest Roads and Trails" appropriation 
could not be charged with the expense of closing roads or 
trails and returning them to their natural state, such activ- 
ity being neither "construction" nor "maintenance." 

Again, in B-164497(3), February 6, 1979, GAO decided 
that the Forest Service could not use the "Roads and Trails" 
appropriation to maintain a part of a Federally-constructed 
scenic highway on Forest Service land in West Virginia, al- 
though the State was prevented from maintaining it due to the 
fact that the scenic highway was closed to commercial traffic. 

3-10 



The "Roads and Trails" account was improper to charge with the 
maintenance because the term "forest road" was statutorily 
defined as a service o r  access road "necessary for the protec- 
tion, administration, and utilization of the [national forest] 
system and the use and development of its resources.'' The 
highway, a scenic parkway reserved exclusively for recreational 
and passenger travel through a national forest, was not the 
type of forest road the appropriation was available to main- 
tain. The decision further noted, however, that the "Forest 
Protection and Utilization" appropriation was somewhat broader 
and could be used for the contemplated maintenance. 

If Congress appropriates money to implement a program, can 
the agency use that money to terminate the program? (Expenses 
of terminating a program could include such things as contract 
termination costs and personnel reduction-in-force expenses.) 
In a series of  related cases, the Comptroller General held tEat 
funds appropriated for the design, development, construction, 
and operation of the Clinch River Nuclear Breeder Reactor could 
not be used to terminate the project. 8-164105, December 5, 
1977; B-164105, March 10, 1978; B-115398.33, June 23, 1977. 
However, this result will not necessarily apply where the pro- 
ject t o  be terminated is not specifically mandated in either 
the appropriation act or authorizing legislation, and where the 
proposed termination would not leave the remaining overall pro- 
gram inconsistent with the scheme of applicable program legis- 
lation. 61 Comp. Gen. -- (B-206940.2, June 16, 1982) (holding 
that appropriations for fossil energy research and development 
could be used to terminate certain fossil energy programs). 
See also B-203074, August 6 ,  1981; B-115398, August 1, 1977. 
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e. NECFSSARY EXPEYSPS 

.- The  Theory 

The  p r e c e d i n g  d i s c u s s i o n  e s t a b l i s h e s  t h e  p r imacy  o €  
31 rJ.S.C. s 621! i n  any  d i s c u s s i o n  o f  p u r p o s e  a v a i l a b i l i t y .  
T h e  n e x t  p o i n t  t o  make i s  t h a t  31  U.3.C. 9 6 2 9  d o e s  n o t  r e -  
q u i r z - - n o r  would i t  be  r e a s o n a b l y  p o s s i h l r - - t h a t  e v e r y  item 
of e x p e n d i t u r e  be  s p e c i f i e d  i n  t h e  a p p r o p r i a t i o n  a c t .  W h i l e  
t h e  s t a t u t e  i s  s t r i c t ,  i t  i s  a p p l i e d  w i t h  r e a s o n .  

T h e  s n e n d i n g  agency  h a s  r e a s o n a b l e  d i s c r e t i o n  i n  
d e t e r T i n i n q  how t o  c a r r y  o u t  t h e  o b j e c t s  o f  t h e  a p p r o p r i a t i o q .  
T h i s  c o n c e p t ,  known a s  t h e  " n e c e s s a r y  e x p e n s e  r u l e , "  has  Seen 
a round  a l m o s t  a s  l o n g  a s  t h e  s t a t u t e  i t s e l € .  An e a r l y  s t a t e -  
m e n t  o f  t h e  r u l e  i s  con ta i r l ed  i n  6 Conp. G e n .  519 ,  5 2 1  ( 1 9 2 7 ) :  

" I t  i s  a w e l l - s e t t l e d  r u l e  of s t a t u t o r y  
c o n s t r u c t i o n  t h a t  where a n  a p p r o p r i a t i o n  i s  
made f o r  a p a r t i c u l a r  o b j e c t ,  by i m p l i c a t i o n  i t  
c o n f e r s  a u t h o r i t y  t o  i n c u r  e x p e n s e s  w h i c h  a r e  neces- 
s a r y  o r  p r o p e r  o r  i n c i d e n t  t o  t h e  p r o p e r  e x e c u t i o n  
of  the o b j e c t ,  u n l e s s  t h e r e  i s  a n o t h e r  a p p r o p r i a t i o n  
w h i c h  makes more s p e c i f i c  p r o v i s i o n  f o r  s u c h  expend- 
i t u r e s ,  o r  u n l 5 s s  t h e y  a r e  p r o h i b i t e d  by l a w ,  o r  u n -  
l e s s  i t  i s  m a n i f e s t l y  e v i d e n t  f r m  v a r i o u s  p r e c e d e n t  
a p p r o p r i a t i o n  a c t s  t h a t  Congres s  h a s  s p e c i f i c a l l y  
l e q i s l a t e d  f o r  c e r t a i n  e x p e n s e s  o f  t h e  Government 
c r e a t i n q  t h e  i m p l i c a t i o n  t h a t  s u c h  e x p e n d i t u r e s  
s h o u l d  n o t  be  i n c u r r e d  e x c e p t  by i t s  e x p r e s s  
a u t h o r i t y .  I' 

The  n e c e s s a r y  e x p e n s e  r u l s  i s  r e a l l y  a c o m b i n a t i o n  of 
two s l i g h t l y  d i f f e r e n t  b u t  c l o s ? l y  r e l a t e d  c o n c e p t s :  

(1 )  Expenses  irlcident t o  a s p e c i f i c  p u r p o s e .  4n 
a p p r o p r i a t i o n  made f o r  a s p e c i f i c  o b j e c t  i s  a v a i l a b l e  f o r  
expenses n e c e s s a r i l y  i n c i d e n t  t o  a c c o m p l i s h i 2 g  t h a t  o b j e c t  
u n l e s s  p r o ' l i b i t e d  by l aw o r  o t h e r w i s e  p r o v i d e d  f o r .  For 
example ,  an  a p p r o p r i a t i o n  t o  e r e c t  a monument a t  t h e  b i r t h -  
p l a c e  o f  George Washington c o u l d  be u s e d  t o  c o n s t r u c t  a n  i r o n  
f e n c e  a roun?  t h e  monument w h e r e  a d m i n i s t r a t i v e l y  deemed n e c e s -  
s a r y  t o  p r o t e c t  t h e  monument. 2 Comp. Eec. 4 9 2  ( 1 8 9 6 ) .  

( 2 )  "Mecessary  e x p e n s e s "  p r o v i d e d  f o r  i n  a p p r o p r i a t i o n  
a c t s .  A p p r o p r i a t i o n s ,  even  f o r  broad  c a t e g o r i e s  s u c h  a s  
s a l a r i e s ,  f r e q u e n t l y  use t h e  terrr, " n e c e s s a r y  e x p e n s e s . "  An 
e x a x i n a t i o n  of a t y p i c a l  a p p r o p r i a t i o n  a c t  w i l l  f i n d  t h i s  
t e rm many t i T e s .  As used i n  t h i s  c o n t e x t ,  t h e  t e r n  r e f e r s  t o  
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" c u r r e n t  o r  running expenses of a misce l laneous  c h a r a c t e r  
a r i s i n g  o u t  of and d i r e c t l y  r e l a t e d  t o  t h e  agency ' s  work." 
38 Corn?. G e n .  7 5 8 ,  762 ( 1 9 S 9 ) ;  4 Comnp. G e n .  1 0 6 3 ,  1065 ( 1 9 2 5 ) .  

Although t h e  t heo ry  i s  i d e n t i c a l  i n  both s i t u a t i o n s ,  t h e  
d i f f e r e n c e  i s  t h a t  expend i tu re s  i n  t h e  second ca t egory  r e l a t e  
t o  somewhat broader o b j e c t s .  

T h e  "necessary  expense" lanuuage i n  an a p F r o p r i a t i o n  a c t  
i s  no t  s u f f i c i e n t l y  d e f i n i t e  a s  t o  overcome a s t a t u t o r y  pro- 
h i b i t i o n .  38 Comp. Gen. 7 5 8 ,  s u p r a ;  4 Corap. C e n .  1 0 6 3 ,  supra .  
I n  t h e  two c i t e d  d e c i s i o n s ,  t h e  Comptroller General  held t h a t  
t h e  "necessa ry  expense" language d i d  n o t  overcome t h e  p rohiSi -  
t i o n  i n  4 1  Y.S.C. $ 1 2  (Chapter 9 ,  t h i s  Manual) a g a i n s t  con- 
t r a c t i n g  f o r  p u b l i c  b u i l d i n u s  o r  p u b l i c  improvements i n  excess  
of a p p r o p r i a t i o n s  f o r  t h e  s p e c i f i c  purpose.  

T h e  Comptroller General has  never e s t a b l i s h e d  a p r e c i s e  
f o r p u l a  f o r  de te rmining  t h e  a p p l i c a t i o n  o f  t h e  necessary  ex- 
pense r u l e .  I n  view of t h e  v a s t  d i f f e r e n c e s  among a g e n c i e s ,  
any s u c h  formula would almost  c e r t a i n l y  be unworkable. Rather ,  
t h e  de t e rmina t ion  m u s t  be made e s s e n t i a l l y  or! a case-by-case 
b a s i s .  Conseuuently,  t h e  language used i n  s t a t i n g  t h e  r u l e  i s  
not  very h e l p f u l .  The passage from 6 Comp. G e n .  519  uuoted 
above uses  t h e  phrase  "necessary  or  proper o r  i n c i d e n t . "  
Other d e c i s i o n s  u s e  va r ious  permuta t ions  of t h i s  language- 
" n e c e s s a r i l y  i n c i d e n t , "  " reasonably  necessa ry , "  e t c .  There i s  
no s i g n i f i c a n c e  t o  these  v a r i a t i o n s  i n  language. 

On t h e  one hand, t h e  r u l e  does n o t  r e u u i r e  t h a t  a g iven  
expend i tu re  be "necessary"  i n  t h e  s t r i c t  sense t h a t  t h e  o b j e c t  
o f  t h e  a p p r o p r i a t i o n  could no t  p o s s i b l y  be f u l f i l l e d  wi thout  
i t .  T h u s ,  t h e  expend i tu re  does  n o t  have t o  be t h e  on ly  way t o  
accomplish a g iven  o b j e c t ,  nor does  i t  have t o  r e f l e c t  G A O ' s  
percep t ion  of t h e  b e s t  way t o  d o  i t .  Y e t  o n  t h e  o t h e r  hand, 
i t  has  t o  be more than merely d e s i r a b l e  o r  even impor tan t .  
3 4  C o m p .  C e n .  5 9 8  ( 1 9 5 5 ) .  4n  expend i tu re  cannot  be j u s t i f i e d  
v e r e l y  because soge auency o f f i c i a l  t h i n k s  i t  i s  a good idea .  
Languaue i n  s3ve of t h e  e a r l i e r  d e c i s i o n s  p o i n t s  o u t  t h a t  
a p p r o p r i a t i o n s  a r e  a v a i l a b l e  on ly  f o r  " t h a t  whic? is  needed" 
a s  d i s t i q g u i s b e d  frorr! " t h a t  w h i c h  i s  d e s i r e d . "  -- F . g . ,  
R - 4 2 3 3 9 ,  J d l y  5 ,  1944. 

For a n  expend i tu re  t o  be j u s t i f i e d  under t h e  necessary  
expense t h e o r y ,  t h e  fol lowing t e s t s  m u s t  be met: 

(1 )  The expend i tu re  m u s t  bear  a l o q i c a l  r e l a t i o n s h i ?  t o  
t h e  a p p r o p r i a t i o n  sought t o  be charged. I n  o t h e r  words, i t  
hinust make a d i r e c t  c o n t r i b u t i o n  t o  c a r r y i n g  o u t  e i t h e r  a 
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specific appropriation or an authorized agency function for 
which more general appropriations are available. This is the 
crucial test. The important thing is not the significance of 
the proposed expenditure itself or its value to the Government 
or to some social purpose in abstract terms, but the extent to 
which it will contribute to accomplishing the purposes of  the 
appropriation. 

(2) The expenditure must not be prohibited by law. 

(3) The expenditure must not be otherwise provided for, 
that is, an item that falls within the scope of some other 
appropriation. 

The evident difficulty in stating a precise rule 
emphasizes the role and importance of agency discretion. It 
is in the first instance up to the administrative agency to 
determine that a given item is reasonably necessary to accom- 
plishing an authorized purpose. Once the agency makes this 
determination, GAO will normally not substitute its own j u d g -  
ment for that of the agency. In other words, the agency's 
administrative determination of necessity will be given con- 
siderable deference. 

However, the administrative determination is not binding 
on the Comptroller General. Oecisions have freauently pointed 
out that discretion means legal discretion, not unlimited d i s -  
cretion. The point was stated a s  follows in 18 Comp. 
Gen. 2 8 5 ,  292 (1938): 

-- 

"Generally, the Congress in making appropria- 
tions leaves largely to administrative discretion 
the choice of  ways and means to accomplish the 
objects of the appropriation, but, o f  course, admin- 
istrative discretion may not transcend the statutes, 
nor be exercised in conflict with law, nor for the 
accomplishment of purposes unauthorized by the 
appropriation * * * . ' I  

See also 35 Comp. Gen. 515, 519 (1956); 4 Comp. Gen. 19, 20 
(1924); 7 Comp. Dec. 31 (1900); 5 Comp. Dec. 151 (1898); 
B-130288, February 27, 1957; E-46169, May 5 ,  1945. Discre- 
tion must be exercised before the obligation is incurred. 
Approval after the fact is merely a condoning of what has 
already been done and does not constitute the exercise of  
discretion. 14 Coinp. Gen. 698 (1935); 2 2  Comp. Gen. 1083 
(1943). 
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A d e c i s i o n  o n  a " n e c e s s a r y  e x p e n s e "  q u e s t i o n  t h e r e f o r e  
i n v o l v e s  (1) a n a l y z i n g  t h e  a g e n c y ' s  a p p r o p r i a t i o n s  a n d  o the r  
s t a t u t o r y  a u t h o r i t y  t o  d e t e r m i n e  w h e t h e r  t h e  purpose i s  a u -  
t h o r i z e d ,  a n d  ( 2 )  e v a l u a t i n g  t h e  a d e q u a c y  o f  t h e  a d m i n i s t r a -  
t i v e  j u s t i f i c a t i o n ,  t o  d e c i d e  w h e t h e r  t h e  a g e n c y  h a s  p r o p e r l y  
e x e r c i s e d ,  o r  e x c e e d e d  i t s  d i s c r e t i o n .  

The  m a t t e r  is  f u r t h e r  c o m p l i c a t e d  b y  t h e  f a c t  t h a t  n o t  
a l l  F e d e r a l  e s t a b l i s h m e n t s  h a v e  t h e  same r a n g e  of d i s c r e t i o n .  
Fo r  t h e  t y p i c a l  F e d e r a l  d e p a r t m e n t  o r  a g e n c y ,  t h e  d i s c r e t i o n  
w i l l  be t h e  same .  However, a Governmen t  c o r p o r a t i o n  w i t h  t h e  
a u t h o r i t y  t o  d e t e r m i n e  t h e  c h a r a c t e r  a n d  n e c e s s i t y  of i t s  
e x p e n d i t u r e s  h a s  a b r o a d e r  m e a s u r e  o f  d i s c r e t i o n .  R u t  e v e n  
t h i s  d i s c r e t i o n  is  n o t  u n l i m i t e d  and  i s  bound a t  l e a s t  b y  
c o n s i d e r a t i o n s  o f  s o u n d  p u b l i c  p o l i c y .  See 1 4  Comp. Gen. 755 
( 1 9 3 5 ) ,  a f f i r m e d  upon r e c o n s i d e r a t i o n  i n  A - 6 0 4 6 7 ,  J u n e  2 4 ,  
1 9 3 6 .  G o v e r n m e n t  c o r p o r a t i o n s  a r e  f u r t h e r  d i s c u s s e d  i n  
C h a p t e r  1 5 ,  t h i s  Elanual .  

Two d e c i s i o n s  i n v o l v i n g  t h e  R o n n e v i l l e  Power A d m i n i s t r a -  
t i o n  w i l l  f u r t h e r  i l l u s t r a t e .  I n  1 9 5 1 ,  t h e  I n t e r i o r  Depart- 
m e n t  a s k e d  w h e t h e r  f u n d s  appropr ia ted  t o  R P A  c o u l d  be u s e d  t o  
e n t e r  i n t o  a c o n t r a c t  t o  c o n d u c t  a s u r v e y  t o  d e t e r m i n e  t h e  
f e a s i b i l i t y  o f  " a r t i f i c i a l  n u c l e a t i o n  a n d  c l o u d  m o d i f i c a t i o n "  
( a r t i f i c i a l  r a i n m a k i n g  i n  E n g l i s h )  f o r  a p o r t i o n  o f  t h e  
C o l u m b i a  R i v e r  d r a i n a g e  b a s i n .  I f  t h e  amoun t  o f  r a i n f a l l  
d u r i n g  t h e  d r y  s e a s o n  c o u l d  be s i g n i f i c a n t l y  i n c r e a s e d  b y  t h i s  
m e t h o d ,  t h e  amoun t  o f  m a r k e t a b l e  power f o r  t h e  r e g i o n  w o u l d  b e  
e n h a n c e d .  N a t u r a l l y ,  BPA d i d  n o t  h a v e  a n  a p p r o p r i a t i o n  speci- 
f i c a l l y  a v a i l a b l e  f o r  r a i n m a k i n g .  However ,  i n  v i e w  o f  R P A ' s  
s t a t u t o r y  r o l e  i n  t h e  sale a n d  d i s p o s i t i o n  o f  e l e c t r i c  power 
i n  t h e  r e q i o n ,  GAO c o n c l u d e d  t h a t  t h e  e x p e n d i t u r e  was  
a u t h o r i z e d .  B - 1 0 4 1 6 3 ,  J u l y  2 3 ,  1951.  

The  I n t e r i o r  D e p a r t m e n t  t h e n  a s k e d  w h e t h e r ,  a s s u m i n g  t h e  
s u r v e y  r e s u l t s  were f a v o r a b l e ,  BPA c o u l d  c o n t r a c t  w i t h  t h e  
r a i n m a k e r s .  GAO t h o u g h t  t h i s  was  g o i n g  too f a r  a n d  q u e s t i o n e d  
w h e t h e r  BPA's s t a t u t o r y  a u t h o r i t y  t o  e n c o u r a g e  t h e  w i d e s t  
poss ib l e  use o f  e l ec t r i c  e n e r g y  r e a l l y  c o n t e m p l a t e d  a r t i f i c i a l  
r a i n m a k i n g .  GAO e m p h a s i z e d  t h a t  t h e  e x p e n d i t u r e  would  be i m -  
proper f o r  a d e p a r t m e n t  o r  a g e n c y  w i t h  t h e  " o r d i n a r y  a u t h o r i t y  
u s u a l l y  g r a n t e d "  t o  F e d e r a l  a g e n c i e s .  However ,  t h e  l e g i s l a -  
t i v e  h i s t o r y  o f  B P F ' s  e n a b l i n g  s t a t u t e  i n d i c a t e d  t h a t  C o n g r e s s  
i n t e n d e d  t h a t  i t  have a d e g r e e  o f  f r e e d o m  s i m i l a r  t o  p u b l i c  
c o r p o r a t i o n s  a n d  t h a t  i t  be l a r g e l y  f r e e  f r o m  " t h e  require-  
m e n t s  a n d  r e s t r i c t i o n s  o r d i n a r i l y  a p p l i c a b l e  t o  t h e  c o n d u c t  o f  
Governmen t  b u s i n e s s . "  T h e r e f o r e ,  w h i l e  t h e  Comptroller G e n e r a l  
e x p r e s s l y  r e f u s e d  t o  " a p p r o v e "  t h e  r a i n n a k i n g  c o n t r a c t ,  h e  f e l t  
compelled t o  h o l d  t h a t  RPA's f u n d s  were l e g a l l y  a v a i l a b l e  f o r  
i t .  B-105397,  S e p t e m b e r  2 1 ,  1 9 5 1 .  

3-15 



(2) The Cases - 
A catalog of GPO's necessary expense cases would double 

the size of this Chapter. The sheer number of cases has 
forced the editors to be selective. Section C of this Chapter 
will discuss several specific purpose restrictions and the 
necessary expense concept is relevant in many of them. Thus, 
many recent and illustrative cases will be found throughout 
Section C. The cases here have been selected so as to avoid 
duplicating the coverage in Section C. 

A review of the cases will reveal several things: 

(1) Some expenditures would be proper for virtually any 
agency as incident to the ordinary authority of that agency. 
For example, if programmed incentive music can be justified in 
terms of enhancing employee morale and productivity, it makes 
no difference which agency is asking. (See 51 Comp. Cen. 797 
(19721 ,  subsection C(4)(d), this Chapter.) 

(2) Similarly, some expenditures will be improper for 
any agency since t h e y  can never reasonably relate to carrying 
out the purposes of an appropriation. An example is seasonal 
greeting cards, subsection C(12)(f), this Chapter. 

( 3 )  Other expenditures may be proper for one agency but 
improper for another agency with different statutory authority. 
Thus, the rainmaking contract discussed above may have been 
permissible for the Ronneville Power Administration but the 
Federal Rome Loan Rank Board could hardly have justified it. 

Accordingly, a given decision may have general applicability 
or it may apply only to agencies with a particular type of 
statutory authority. Again, it should be emphasized that the 
cases cited below should not be viewed as the most recent or 
necessarily the most illustrative in the entire necessary 
expense area as many other cases are scattered throughout 
Section C .  

The following cases illustrate the application of the 
necessary expense rule in various contexts. 

Air conditionins 

The Public Health Service wanted to install two portable 
air conditioners in a dental clinic it operated (hut d i d  not 
own) in Florida. The justification was to maintain optimum 
year-round efficiency of operation a n d  to provide essential 
patient comfort. In view of the climatic conditions in the 
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a r e a ,  t h e  a d m i n i s t r a t i v e  j u s t i f i c a t i o n  was a d e q u a t e  and  t h e  
e x p e n d i t u r e  was permissible  from t h e  H e a l t h  S e r v i c e ' s  appro- 
p r i a t i o n  f o r  i t s  d e n t a l  h e a l t h  a c t i v i t i e s .  R-119485, 
Apr i l  1 5 ,  1954.  

Norma l ly ,  a p p r o p r i a t i o n s  a re  n o t  a v a i l a b l e  f o r  permanent  
improvements  t o  p r iva t e ly -owned  p r o p e r t y  w i t h o u t  s p e c i f i c  
s t a t u t o r y  a u t h o r i t y .  (See C h a p t e r  9 ,  t h i s  Manual . )  I n  
53  Comp. G e n .  351  ( 1 9 7 3 1 ,  t h e  V e t e r a n s  A d m i n i s t r a t i o n  s o u g h t  
t o  i n s t a l l  c e n t r a l  a i r  c o n d i t i o n i n g  i n  t h e  home o f  a d i s a b l e d  
v e t e r a n .  VA r e c e i v e d  a p p r o p r i a t i o n s  f o r  n e c e s s a r y  i n p a t i e n t  
and o u t p a t i e n t  c a r e ,  and i t s  a u t h o r i z i n g  l e g i s l a t i o n  d e f i n e d  
a u t h o r i z e d  medical  care  a s  i n c l u d i n g  home h e a l t h  s e r v i c e s .  
The l e g i s l a t i v e  h i s t o r y  i n d i c a t e d  a n  i n t e n t  t o  emphas ize  non- 
h o s p i t a l  t r e a t m e n t .  A c c o r d i n g l y ,  upon a n  a d m i n i s t r a t i v e  
d e t e r m i n a t i o n  t h a t  t h e  e x p e n s e  was n e c e s s a r y  f o r  t h e  effec- 
t i v e  and e c o n o m i c a l  t r ea tmen t  of t h e  v e t e r a n ,  and t h a t  t h e  
a l t e r n a t i v e  w o u l d  b e  a d m i s s i o n  t o  a h o s p i t a l ,  t h e  e x p e n d i t u r e  
was a u t h o r i z e d .  

Rooks and p e r i o d i c a l s  

L e g i s l a t i o n  i n  t h e  e a r l y  p a r t  of t h e  c e n t u r y  p r o h i b i t e d  
t h e  p u r c h a s e  of r e f e r e n c e  books and p e r i o d i c a l s  w i t h o u t  s p e c i -  
f i c  a u t h o r i t y .  The p r o h i b i t i o n  was r e p e a l e d  i n  1 9 4 6 ,  and such  
p u r c h a s e s  a r e  now s u b j e c t  t o  t h e  n e c e s s a r y  e x p e n s e  r u l e .  

T h u s ,  t h e  American R a t t l e  Monuments C o m m i s s i o n  c o u l d  u s e  
i t s  " s a l a r i e s  and expenses" a p p r o p r i a t i o n  t o  buy books  on  
m i l i t a r y  l eaders  t o  h e l p  i t  d e c i d e  what  p e o p l e  and e v e n t s  t o  
m e m o r i a l i z e .  27 Comp. Gen. 746 ( 1 9 4 8 ) .  

The  7lationa.l  S c i e n c e  Founda t ion  c o u l d  s u b s c r i b e  t o  a 
p u b l i c a t i o n  c a l l e d  " S u p e r v i s o r y  Management" t o  b e  used  a s  
t r a i n i n g  m a t e r i a l  i n  a s u p e r v i s o r y  t r a i n i n g  program u n d e r  t h e  
Covernment Employees T r a i n i n g  Act. I f  d e t e r m i n e d  n e c e s s a r y  
t o  t h e  course,  t h e  s u b s c r i p t i o n  c o u l d  b e  p a i d  from t h e  Founda- 
t i o n ' s  " s a l a r i e s  and e x p e n s e s "  a p p r o p r i a t i o n .  39 C o m p .  
Gen.  320 ( 1 9 5 9 ) .  S i m i l a r l y ,  t h e  I n t e r i o r  D e p a r t m e n t ' s  Mining 
Enforcement  and  S a f e t y  A d m i n i s t r a t i o n  c o u l d  s u b s c r i b e  t o  t h e  
" F e d e r a l  Employees PJews  D i g e s t "  i f  d e t e r m i n e d  t o  b e  n e c e s s a r y  
i n  c a r r y i n g  o u t  t h e  a g e n c y ' s  s t a t u t o r y  f u n c t i o n s .  55 Comp. 
Gen.  1076 ( 1 9 7 6 ) .  

I n  R-171856, March 3 ,  1971 ,  t h e  I n t e r i o r  Depar tment  was 
p e r m i t t e d  t o  p u r c h a s e  newspapers  t o  s e n d  t o  a number o f  Eskimo 
f a m i l i e s  i n  A l a s k a .  Flembers o f  t h e  f a m i l i e s  had been  t r ans -  
p o r t e d  t o  Washington  ( S t a t e )  t o  h e l p  i n  f i g h t i n g  a huge f i r e ,  
and t h e  newspape r s  were s e e n  a s  n e c e s s a r y  t o  k e e p  t h e  f a m i l i e s  
a d v i s e d  of t h e  s t a t u s  o f  t h e  o p e r a t i o n  and a l s o  a s  a measure 
t o  e n c o u r a g e  f u t u r e  v o l u n t a r i s m .  
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Fairs and expositions 
~~ 

Generally, appropriated funds are not available for 
participation in fairs or expositions without specific statu- 
tory authority. 2 Comp. Gen. 581 (1923). When Congress 
desires Federal participation, it has authorized it by 
specific legislation. See, e.g., B-160493, January 16, 1967, 
discussing legislation which authorized Federal participa- 
tion in IIemisFair 1 9 6 8  in San Antonio. For another example, 
U.S. participation in the 1 9 2 7  International Exposition in 
Seville, Spain, was specifically authorized by statute. See 
10 Comp. Gen. 563 ,  564 (1931). 

Flowever, if participation is directly connected with 
and is in furtherance of the purposes for which a particular 
appropriation has been made, and an appropriate administra- 
tive determination is made to that effect, the appropriation 
is available for the expenditure. 1 6  Comp. Gen. 53  (1936); 
1 0  Comp. Cen. 2 8 2  (1931) ) ;  7 Comp. Gen. 3 5 7  (1927); 4 Comp. 
Gen. 457 (1924). The authority to disseminate information 
(see below), for example, will usually b e  sufficient. E.g., 
7 Comp. Gen. 357, supra; 4 Comp. Gen. 457, supra. 

Informational activities 

An agency with authority to disseminate information on 
its functions and activities has discretion to choose the 
means to do so. T h e  selection is governed by the necessary 
expense theory. The agency may use common devices such as 
newsletters. See, e.g., B-1213938, J u l y  12, 1976. In one 
case, the Comptroller General approved a much less conven- 
tional means. Shortly after World War 11, the Labor Depart- 
ment wanted to publicize its employment services for veterans. 
It did this by discharging balloons from a float in a parade. 
Attached to the balloons were mimeographed messages asking 
employers to list their available jobs. Since the Department 
was charged by statute with publishing information on the 
program, the cost of the balloons was permissible. B-62501, 
January 7, 1947. 

However, in 18 Comp. Gen. 978 (19391, radio broadcasts 
by the Veterans Administration were held to violate 31 U.S.C. 
s 628 because the agency did not have statutory authority to 
disseminate information about its activities. 

Law enforcement activities 

An agency with law enforcement responsibilities may make 
necessary expenditures to carry out its function. For 
example, the Immigration and Naturalization Service could use 
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i t s  " s a l a r i e s  a n d  e x p e n s e s "  a p p r o p r i a t i o n  t o  p u r c h a s e  a n d  
i n s t a l l  l i g h t s ,  au tomat ic  w a r n i n g  d e v i c e s ,  a n d  o b s e r v a t i o n  
towers a l o n g  t h e  b o u n d a r y  b e t w e e n  t h e  U n i t e d  S t a t e s  a n d  Plexico.  
29 C o m p .  Gen. 419 ( 1 9 5 0 ) .  See a l so  7 Comp.  Dec. 7 1 2  ( 1 9 0 1 ) .  

The  p r o c u r e m e n t  o f  e v i d e n c e  i s  a l so  a u t h o r i z e d  a s  a 
n e c e s s a r y  e x p e n s e  fo r  a n  a g e n c y  w i t h  l a w  e n f o r c e m e n t  r e s p o n s i -  
b i l i t i e s .  F o r  example, F o r e s t  S e r v i c e  a p p r o p r i a t i o n s  c o u l d  be 
u s e d  t o  p a y  t o w i n g  a n d  s torage  c h a r g e s  f o r  a t r u c k  s e i z e d  a s  
e v i d e n c e  of c r i m i n a l  a c t i v i t i e s  i n  a n a t i o n a l  f o r e s t .  
B-186365,  P a r c h  8 ,  1 9 7 7 .  S e e  also 27 Comp. Gen. 516  ( 1 9 4 8 ) ;  
26 Comp.  Dec. 7 8 0 ,  7 8 3  ( 1 9 2 0 ) .  

For r e l a t e d  d i s c u s s i o n ,  see "Rewards," S e c t i o n  C ,  t h i s  
C h a p t e r .  

T r a i n i n g  

T r a i n i n g  o f  Governmen t  e m p l o y e e s  i s  g o v e r n e d  b y  t h e  
Governmen t  E m p l o y e e s  T r a i n i n g  A c t ,  d i s c u s s e d  i n  s e v e r a l  p laces  
i n  S e c t i o n  C o f  t h i s  C h a p t e r .  F o r  a n  e n t i t y  n o t  c o v e r e d  b y  
t h e  d e f i n i t i o n  o f  " a g e n c y "  i n  t h e  A c t ,  t h e  a u t h o r i t y  t o  con-  
d u c t  t r a i n i n g  i s  v e r y  l i m i t e d .  The  p a r t i c u l a r  t r a i n i n g  pro- 
g r a m  m u s t  b e  (1) e s s e n t i a l  to  c a r r y  o u t  t h e  purpose f o r  w h i c h  
t h e  a p p r o p r i a t i o n  is made ,  ( 2 )  f o r  a p e r i o d  o f  b r i e f  d u r a t i o n ,  
a n d  ( 3 )  s p e c i a l  i n  n a t u r e .  36 C o m p .  Gen.  6 2 1  ( 1 9 5 7 )  ( i n c l u d -  
i n g  e x t e n s i v e  c i t a t i o n s  t o  e a r l i e r  d e c i s i o n s ) .  

I n  €3-148826, July 2 3 ,  1 9 6 2 ,  t h e  Comptroller G e n e r a l  h e l d  
t h a t  t h e  D e f e n s e  D e p a r t m e n t  c o u l d  p a y  $ 1  e a c h  t o  s t u d e n t s  
p a r t i c i p a t i n g  i n  a c i v i l  d e f e n s e  t r a i n i n g  c o u r s e  a s  c o n s i d e r a -  
t i o n  f o r  a release f r o m  l i a b i l i t y .  

T r a v e l  

R e i m b u r s e m e n t  f o r  t r a v e l  e x p e n s e s  i n c u r r e d  o n  o f f i c i a l  
t r a v e l  is  now a u t h o r i z e d  b y  s t a t u t e .  However, e v e n  b e f o r e  
t h e  l e g i s l a t i o n  was  e n a c t e d ,  e x p e n s e s  i n c u r r e d  o n  a u t h o r i z e d  
o f f i c i a l  t r a v e l  were reimbursable  a s  a n e c e s s a r y  e x p e n s e .  
4 C o m p .  Dec. 4 7 5  (1898). 

T r a v e l  e x p e n s e s  of C o n g r e s s i o n a l  spouses (Members a n d  
s t a f f )  may n o t  be paid f r o m  a p p r o p r i a t e d  f u n d s .  B-204877, 
November 2 7 ,  1981.  

M i s c e l l a n e o u s  cases: Paymen t  u n a u t h o r i z e d  

An a p p r o p r i a t i o n  f o r  t h e  e x t e n s i o n  a n d  r e m o d e l i n g  of t h e  
S t a t e  D e p a r t m e n t  b u i l d i n g  was n o t  a v a i l a b l e  t o  c o n s t r u c t  a 
p n e u m a t i c  t u b e  d e l i v e r y  system b e t w e e n  t h e  S t a t e  P e p a r t m e n t  
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a n d  t h e  W h i t e  €louse. The  tube system was n o t  n e c e s s a r y  t o  
a c c o m p l i s h  t h e  purpose o f  t h e  a p p r o p r i a t i o n .  4 2  Comp. 
Gen. 226  ( 1 9 6 2 ) .  

A b s e n t  s p e c i f i c  s t a t u t o r y  a u t h o r i t y ,  t h e  I n t e r i o r  
D e p a r t m e n t  c o u l d  n o t  c o n s t r u c t  a sewerage system i n  e x c e s s  o f  
t h e  capac i ty  r e q u i r e d  by t h e  Governmen t ,  t h e  e x c e s s  t o  b e n e f i t  
t h e  l o c a l  communi ty .  3 4  Comp.  Gen. 5 9 9  ( 1 9 5 5 ) .  

S i m i l a r l y ,  t h e  V e t e r a n s  A d m i n i s t r a t i o n  c o u l d  u s e  i t s  
a p p r o p r i a t i o n  fo r  "cemeterial  e x p e n s e s "  t o  m a i n t a i n  t h a t  por- 
t i o n  of t h e  C o n g r e s s i o n a l  C e m e t e r y  i n  W a s h i n g t o n  owned b y  t h e  
G o v e r n m e n t ,  b u t  c o u l d  n o t  u s e  i t s  f u n d s  t o  m a i n t a i n  t h e  major 
p o r t i o n  o f  t h e  cemetery w h i c h  w a s  n o t  owned h y  t h e  Governmen t .  
R-194031, Flay 1, 1 9 7 9 .  

E x p e n s e s  o f  a groom a n d  v a l e t  i n c u r r e d  b y  a n  A r m y  o f f i ce r  
i n  B e l g i u m  cou ld  n o t  be r e g a r d e d  a s  n e c e s s a r y  t r a v e l  e x p e n s e s  
and therefore  c o u l d  n o t  be reimbursed froin A r m y  a p p r o p r i a t i o n s .  
2 1  Comp. Dec. 6 2 7  (1915). 

Agency a p p r o p r i a t i o n s  a r e  n o t  a v a i l a b l e  t o  reimburse t h e  
C i v i l  Service R e t i r e m e n t  Fund f o r  losses  s u s t a i n e d  b y  t h e  Fund 
d u e  t o  e r r o n e o u s  c e r t i f i c a t i o n s  b y  t h e  a g e n c y .  54 C o m p .  
Gen. 205  ( 1 9 7 4 ) .  ( F o r  f u r t h e r  c o v e r a g e  of i n t e r a g e n c y  c la ims,  
see C h a p t e r  11, t h i s  M a n u a l . )  

The Federal R e s e r v e  Board c o u l d  n o t  m a t c h  e m p l o y e e  c o n t r i -  
b u t i o n s  t o  a n  employee s a v i n g s  p l an  e s t a b l i s h e d  by t h e  Board .  
8 -174174 ,  S e p t e m b e r  2 4 ,  1 9 7 1 .  

M i s c e l l a n e o u s  cases:  paymen t  a u t h o r i z e d  

The  Forest S e r v i c e  c o u l d  u s e  i t s  a p p r o p r i a t i o n  f o r  
"Forest  P r o t e c t i o n  and  U t i l i z a t i o n "  t o  b u y  p l a s t i c  l i t t e r  b a g s  
f o r  u s e  i n  a n a t i o n a l  f o r e s t .  50 C o m p .  Gen. 534  ( 1 9 7 1 ) .  

Where a n  a g e n c y  t r a n s f e r s  excess r e a l  proper ty  t o  a n o t h e r  
a g e n c y  u n d e r  t h e  F e d e r a l  Property a n d  A d m i n i s t r a t i v e  S e r v i c e s  
A c t ,  the r e c e i v i n g  a g e n c y  may re imburse  t h e  " d o n o r  a g e n c y "  for  
t h e  f a i r  m a r k e t  v a l u e  of t h e  p r o p e r t y  from the a p p r o p r i a t i o n  
f o r  t h e  program fo r  w h i c h  t h e  p r o p e r t y  i s  t o  be used .  38 Comp.  
Gen. 7 3 2  ( 1 9 5 9 ) .  

A p p r o p r i a t i o n s  u n d e r  t h e  p u b l i c  H e a l t h  S e r v i c e  A c t  c o u l d  
be u s e d  t o  p u r c h a s e  c l o t h i n g  fo r  i n d i g e n t  n a r c o t i c  p a t i e n t s  
upon re lease  f r o m  P u b l i c  H e a l t h  S e r v i c e  h o s p i t a l s  i f  a medical  
d e t e r m i n a t i o n  i s  made t h a t  p r o v i d i n g  t h e  c l o t h i n g  i s  a n e c e s -  
s a r y  t h e r a p e u t i c  d e v i c e  i n  a i d  o f  t h e  p a t i e n t ' s  r e c o v e r y  and  
r e h a b i l i t a t i o n .  29 Comp. Gen. 5 0 7  ( 1 9 5 0 ) .  
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Under an appropriation for the purchase of maps, the 
Interior Department could also purchase the necessary mate- 
rial, such as paste, for properly mounting the maps. 4 Comp. 
Dec. 24 ( 1 8 9 7 ) .  

Where highway construction under the Federal Highway Act 
necessitated the relocation of telephone poles which had been 
placed on public land under license from the Federal Power 
Commission, appropriations under the Federal Highway Act could 
be used to bear the expense of relocation as a necessary 
expense of the construction. B-122171,  April 5, 1 9 5 5 .  

Construction of a timber access road on a national forest 
uncovered a site of old Indian ruins. The Forest Service 
could pay, from its "Forest Roads and Trails" appropriation, 
as a necessary expense of the construction, the cost of 
archaeological and exploratory work necessary to obtain and 
preserve historical data from the ruins before they were 
destroyed by the construction. (Perouting was apparently not 
possible.) R-125309,  December 6 ,  1 9 5 5 .  (The protection of 
archaeological data is now provided by statute. See 16 U.S.C. 
si 469a-1 and the Archaeological Resources Protection Act of 
1 9 7 9 ,  Pub. L. No. 96-95 ,  9 3  Stat. 7 2 1 . )  

The Defense Department could use its appropriations to 
enter into an Economy Act agreement (Chapter 8,  this Manual) 
with the (then) Eureau of Federal Credit Unions to conduct 
examinations of credit unions established at overseas mili- 
tary installations if the examinations were administratively 
determined to be necessary to the successful operation of the 
credit unions. B-158818, I.!ay 19, 1 9 6 6 .  

The "salaries and expenses" appropriation of the Internal 
Revenue Service could be used to procure credit bureau reports 
if administratively determined to be necessary in connection 
with investigating applicants for employment with the IRS. 
R-117975,  December 2 9 ,  1 9 5 3 .  

Finally, no discussion would be complete without some 
mention of the "marauding woodpecker" case. It appears that 
in 1 9 5 1 ,  "marauding woodpeckers" were causing considerable 
damage to Government-owned transmission lines and the South- 
western Power Administration, Department of the Interior, 
wanted to buy guns with which to shoot the woodpeckers. 
Interior first went to the firmy, but the Army advised that the 
types of guns and ammunition desired were not available, so 
Interior next came to GFO. The Comptroller General held that, 
if administratively determined to be necessary to protect the 
transmission lines, Interior could buy the guns and ammunition 
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from t h e  Southwes tern  Power A d m i n i s t r a t i o n ' s  c o n s t r u c t i o n  
a p p r o p r i a t i o n .  The  views o f  t h e  woodpeckers were n o t  
s o l i c i t e d .  B-105977, December 3,  1951. A c t u a l l y ,  t h i s  was 
n o t  a t o t a l l y  novel  issue. S e v e r a l  y e a r s  e a r l i e r ,  GAO had 
approved t h e  use of  an I n t e r i o r  Department "maintenance of  
r ange  improvements" a p p r o p r i a t i o n  f o r  t h e  c o n t r o l  of  c o y o t e s ,  
r o d e n t s ,  and o t h e r  " p r e d a t o r y  an ima l s . "  A-82570, December 30, 
1936. See a l s o  A-82570/B-120739, August 2 1 ,  1957. - 1/ 

Expendi ture  o t h e r w i s e  provided  f o r  

As noted p r e v i o u s l y ,  an e x p e n d i t u r e  c a n n o t  be a u t h o r i z e d  
under a n e c e s s a r y  expense t h e o r y  i f  i t  is p r o h i b i t e d  by law 
o r  i f  i t  is  o t h e r w i s e  provided  f o r  under a more s p e c i f i c  
a p p r o p r i a t i o n .  The  f a c t  t h a t  t h e  more s p e c i f i c  a p p r o p r i a t i o n  
may be exhaus ted  is immate r i a l .  T h u s ,  i n  B-139510, May 1 3 ,  
1959,  t h e  Navy could  n o t  use i t s  s h i p b u i l d i n g  a p p r o p r i a t i o n  
t o  deepen a channel  i n  t h e  S ing ing  River  near  Pascagoula ,  
M i s s i s s i p p i ,  t o  pe rmi t  submarines  t h e n  under c o n s t r u c t i o n  up- 
r i v e r  t o  o p e r a t e  t o  deep  wa te r .  The  r eason  was t h a t  t h i s  was 
a f u n c t i o n  f o r  which funds  were t r a d i t i o n a l l y  a p p r o p r i a t e d  t o  
t h e  Corps o f  Eng inee r s ,  n o t  t h e  Navy. The  f a c t  t h a t  appro- 
p r i a t i o n s  had n o t  been made i n  t h i s  p a r t i c u l a r  i n s t a n c e  was 
i r r e l e v a n t .  

S i m i l a r l y ,  t h e  Navy could  n o t  use a p p r o p r i a t i o n s  made 
f o r  t h e  c o n s t r u c t i o n  o r  procurement  o f  v e s s e l s  and a i r c r a f t  
t o  p r o v i d e  housing f o r  c i v i l i a n  employees engaged i n  defense  
p r o d u c t i o n  a c t i v i t i e s  because funds  f o r  t h a t  purpose  were 
o t h e r w i s e  a v a i l a b l e .  20 Comp. Gen. 1 0 2  ( 1 9 4 0 ) .  

I n  these c a s e s ,  t h e  e x i s t e n c e  of  a more s p e c i f i c  s o u r c e  
of f u n d s  is t h e  govern ing  f a c t o r  and o v e r r i d e s  t h e  " n e c e s s a r y  
expense" c o n s i d e r a t i o n s .  

--I-.---- 
- 1/ Everyone l o v e s  a good animal  c a s e .  U n f o r t u n a t e l y ,  t h e  

an ima l s  i n  most GAO d e c i s i o n s  a r e  dead o r ,  as  i n  t h e  
cases c i t e d  i n  t h e  t e x t ,  soon t o  become d e a d .  Readers 
i n t e r e s t e d  more i n  amusement than  p r e c e d e n t  might  a l s o  
check o u t  E-47255, February 6 ,  1945 ( b u r i a l  of t h r e e  
dead b u l l s ) ;  A-92649, A p r i l  2 2 ,  1936 (removal  o f  a de- 
ceased  " F e d e r a l l y  owned h o r s e " ) .  These c a s e s  a r e  be ing  
memorial ized h e r e  because they  w i l l  p robab ly  never  be 
c i t ed  anywhere e l s e .  
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"Absolutely essential" expenses . 

A very small group of cases stands for the proposition 
that, where a specific appropriation is made for a specific 
purpose, an expenditure which is "absolutely essential" to 
accomplishing the specific object may be incurred even though 
the expenditure would otherwise be prohibited. In order for 
this rule to apply, the expenditure must literally be "absol- 
utely essential" in the sense that the object of the appro- 
priation could not be accomplished without it. Also, the rule 
would not apply to the use of a more general appropriation. 

For example, in 2 Comp. Gen. 1 3 3  (1922), modifying 2 Comp. 
Gen. 14 (1922), an appropriation to provide air mail service 
between New York, Chicago, and San Francisco was held available 
to construct hangars and related facilities at a landing field 
in Chicago notwithstanding the requirement for a specific 
appropriation in 41 U.S.C. 12. The reason was that it would 
have been impossible to provide the service, and hence to 
accomplish the purpose of the appropriation, without erecting 
the facilities. See also 22 Comp. Dec. 317 (1916) and 17 Comp. 
Gen. 6 3 6  (1938). (The latter decision cites the rule but the 
decision itself is an ordinary necessary expense case.) 
Another case which may be viewed as a member of this group is 
3 5  Comp. Gen. 129 ( 1 9 5 5 ) ,  discussed later in this Chapter in 
the section entitled "Attendance at Meetings and Conventions." 
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C. SPECIFIC PURPOSE LIMITATIONS 

Restrictions on the purposes for which appropriated funds 
may be spent come from a variety of sources. Some may stem 
from the Constitution itself. An example is the prohibition 
on paying certain State and local taxes, Section C(14). 
Others are found in permanent legislation, such as the 
restrictions on residential and long distance telephone 
service discussed in Section C(15). 

A common source of purpose restrictions is the appropria- 
tion act itself. Restrictions are often included as provisos 
to the appropriating language or as general provisions or 
"riders." For example, R-202716, October 29, 1981, construes 
an appropriation act restriction prohibiting the use of Legal 
Services Corporation funds for the representation of illegal 
aliens. Another example is the restriction on "publicity and 
propaganda" expenditures discussed in Section C(10). 

Finally, a number of restrictions have evolved from 
decisions of the Comptroller General and his predecessor, the 
Comptroller of the Treasury. An example is the Government's 
policy on self-insurance, Section C(9). The restrictions that 
have evolved administratively usually date back to the 19th 
Century, are firmly embedded in appropriations law, and for the 
most part Rave been recognized by Congress at least implicitly 
by the practice of legislating the occasional exception. 

In reading decisions especially in this latter category, 
one frequently finds it stated that "the accounting officers of 
the Government" have long held this or that. While this lan- 
guage has fallen into disuse in recent decades, its purpose is 
to distinguish those matters within the jurisdiction of the 
Comptroller General and the General Accounting Office from 
those matters within the jurisdiction of the "law officers 
of the Government," i.e., the Attorney General and the Depart- 
ment of Justice. 

A purpose restriction will commonly prohibit the use of 
funds for an item except "under specific statutory authority,'' 
or except under "an appropriation specifically available there- 
for," or similar language. The "specific authority" needed to 
create an exception in these situations need not be found in 
the appropriation act itself, but may be contained in authori- 
zing or enabling legislation as long as it is clearly applicable 
to the appropriation sought to be charged. 2 3  Comp. Gen. 859 
(1944); 16 Comp, Gen. 7 7 3  ( 1 9 3 7 ) .  
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The remainder of this Section will discuss a number of the 
more common purpose restrictions which the "accounting officers 
of the Government" have had frequent occasion to consider and 
a p p l y  
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(1) A t t e n d a n c e  a t  M e e t i n g s  a n d  C o n v e n t i o n s  

F l e e t i n g s  h a v e  become a way of l i f e  i n  c o n t e m p o r a r y  
A m e r i c a n  soc ie ty  a n d  t h e  Federal  bureaucracy i s  n o  e x c e p t i o n .  
I t  seems t h a t  t h e r e  are  m e e t i n g s  o n  j u s t  a b o u t  e v e r y t h i n g .  
Q u i t e  o f t e n  t h e y  c a n  be v e r y  u s e f u l .  They c a n  a l s o  be 
e x p e n s i v e .  I t  is  n o  s u r p r i s e  t h a t  l o t s  of m e e t i n g s  are  h e l d  
i n  p l aces  l i k e  H o n o l u l u  a n d  S a n  F r a n c i s c o .  T h i s  S e c t i o n  will 
e x p l o r e  when appropr i a t ed  f u n d s  may be u s e d  t o  s e n d  people t o  
m e e t i n g s .  C o n g r e s s  h a s  passed a number  of s t a t u t e s  i n  t h i s  
area a n d  t h e  cases  u s u a l l y  i n v o l v e  t h e  i n t e r p r e t a t i o n  a n d  
a p p l i c a t i o n  of t h e  v a r i o u s  s t a t u t o r y  p r o v i s i o n s .  F o r  purposes 
of t h i s  d i s c u s s i o n ,  t h e  term " m e e t i n g "  i n c l u d e s  o t h e r  d e s i g n a -  
t i o n s  s u c h  a s  c o n f e r e n c e ,  c o n g r e s s ,  c o n v e n t i o n ,  s e m i n a r ,  
symposium, a n d  w o r k s h o p ;  w h a t  t h e  p a r t i c u l a r  g a t h e r i n g  i s  
c a l l e d  i s  i r r e l e v a n t .  

( a )  G o v e r n m e n t  Employees 

T o  u n d e r s t a n d  t h e  law i n  t h i s  a r e a ,  i t  i s  n e c e s s a r y  t o  
u n d e r s t a n d  t h e  i n t e r r e l a t i o n s h i p  of s e v e r a l  s t a t u t e s .  L i s t e d  
i n  t h e  o r d e r  of t h e i r  e n a c t m e n t ,  t h e y  are:  5 U.S.C. C 5 9 1 6 ;  
3 1  U.S .C .  5 551; 5 [J.S.C. s 4 1 0 9 ;  a n d  5 U.S.C. 9 4 1 1 0 .  T h i s  
i n t e r r e l a t i o n s h i p  i s  b e s t  s e e n  b y  o u t l i n i n g  t h e  s t a t u t o r y  
e v o l u t i o n .  

1. 1 9 1 2 .  S e c t i o n  8 of t h e  A c t  of J u n e  2 6 ,  1 9 1 2 ,  
3 7  S t a t .  1 8 4 ,  p r o h i b i t e d  t h e  p a y m e n t ,  w i t h o u t  specif ic  s t a t u -  
t o r y  a u t h o r i t y ,  of ( a )  membership fees o r  d u e s  of a n  employee 
of  t h e  U n i t e d  S t a t e s  o r  t h e  Dis t r ic t  of C o l u m b i a  i n  a soc ie ty  
or  a s s o c i a t i o n ,  a n d  ( b )  t h e  e x p e n s e s  of a t t e n d a n c e  of a n  
i n d i v i d u a l  a t  m e e t i n g s  o r  c o n v e n t i o n s  of members of a soc ie ty  
or a s s o c i a t i o n .  W i t h  e x c e p t i o n s  t o  be n o t e d  below,  t h i s  
s t a t u t e  is now f o u n d  a t  5 U.S.C. 6 5946 .  For t h e  most p a r t ,  
i t  has a l w a y s  b e e n  viewed a s  a p p l y i n g  t o  a t t e n d a n c e  by Federa l  
employees a t  n o n - F e d e r a l l y  s p o n s o r e d  m e e t i n g s .  See, e . g . ,  
R-140912, Wovernber 21 ,  1959.  (Membership fees  a r e  d i s c u s s e d  
s epa ra t e ly  i n  s e c t i o n  C(11) l a t e r  i n  t h i s  C h a p t e r . )  

T h e r e  were many e a r l y  cases  u n d e r  t h e  1 9 1 2  s t a t u t e .  
S i n c e  t h e  p r o h i b i t i o n  is  d i rec ted  a t  m e e t i n g s  of a "soc ie ty  or  
a s s o c i a t i o n , "  o t h e r  t ypes  of m e e t i n g s  were n o t  c o v e r e d .  T h u s ,  
t h e  F e d e r a l  Power  C o m m i s s i o n  c o u l d ,  i f  d e t e r m i n e d  t o  be i n  t h e  
f u r t h e r a n c e  of a u t h o r i z e d  a c t i v i t i e s ,  s e n d  a r e p r e s e n t a t i v e  t o  
t h e  World Power C o n f e r e n c e  ( i n  Basle, S w i t z e r l a n d )  s i n c e  i t  
was n o t  a m e e t i n g  of a "soc ie ty  or  a s s o c i a t i o n . "  5 Cornp. 
Gen.  3 3 4  ( 1 9 2 6 ) .  S i m i l a r l y ,  t h e  s t a t u t e  d i d  n o t  p r o h i b i t  
t r a v e l  by U n i t e d  S t a t e s  A t t o r n e y s  " t o  a t t e n d  a c o n f e r e n c e  of 
a t t o r n e y s  n o t  b a n d e d  toge ther  i n t o  a soc ie ty  o r  a s s o c i a t i o n ,  
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b u t  ca l led  t o g e t h e r  f o r  o n e  m e e t i n g  o n l y  f o r  c o n f e r e n c e  i n  a 
mat te r  b e a r i n g  d i r e c t l y  o n  t h e i r  o f f i c i a l  d u t i e s . "  1 C o m p .  
Gen. 546 ( 1 9 2 2 ) .  F o r  m e e t i n g s  o u t s i d e  t h e  scope o f  t h e  
s t a t u t e ,  t h e  t e s t  o f  p r o p r i e t y  was s i m p l y  t h e  a p p l i c a t i o n  of 
t h e  " n e c e s s a r y  e x p e n s e "  d o c t r i n e .  

IJowever, if a g i v e n  g a t h e r i n g  was viewed a s  a m e e t i n g  or 
c o n v e n t i o n  of a s o c i e t y  o r  a s s o c i a t i o n ,  t h e  e x p e n s e s  were 
c o n s i s t e n t l y  d i s a l l o w e d .  E.g., 3 Comp. Cen. 8 8 3  ( 1 9 2 4 ) ;  
4 Comp. (I-en. 421 ( 1 9 2 4 ) ,  a s  m o d i f i e d  by 4 Comp Gen. 6 3 0  ( 1 9 2 5 ) ;  
5 Comp. Gen. 599 ( 1 9 2 6 ) ,  a f f i r m e d  by  5 Comp. Gen. 746 ( 1 9 2 6 ) ;  
16  Comp.  Gen. 252 ( 1 9 3 6 ) .  GAO o f t e n  t o l d  a g e n c i e s  i n  t h o s e  
d a y s  t h a t  if  t h e y  t h o u g h t  a t t e n d a n c e  would b e  i n  t h e  i n t e r e s t  
of t h e  Government ,  t h e y  s h o u l d  p r e s e n t  t h e  mat te r  t o  Congres s .  
E.g. ,  5 Comp.  Gen. 746 ,  747 ,  s u p r a .  I n  f a c t  Congres s  g r a n t e d  
spec i f ic  a u t h o r i t y  t o  a number of a g e n c i e s  ( f o r  a n  example ,  see 
R-136324, Augus t  1, 1958), and l a t e r ,  a s  will b e  s e e n  be low,  
e n a c t e d  g e n e r a l  l e g i s l a t i o n  which r e n d e r s  5 U.S.C. S 5 9 4 6 ,  a s  
i t  r e l a t e s  t o  a t t e n d a n c e  a t  m e e t i n g s ,  o f  v e r y  l i m i t e d  a p p l i c -  
a b i l i t y .  

2 .  1935. The n e x t  c o n g r e s s i o n a l  v e n t u r e  i n  t h i s  f i e l d  
was P u b l i c  R e s o l u t i o n  N o .  2 ( F e b r u a r y  2 ,  19351, 7 4 t h  C o n g r e s s ,  
49 S t a t .  1 9 ,  aimed p r i m a r i l y  a t  r e s t r i c t i n g  t h e  u s e  o f  appro-  
p r i a t e d  f u n d s  t o  p a y  e x p e n s e s  o f  nongovernment  p e r s o n s  a t  
c o n v e n t i o n s .  T h i s  s t a t u t e ,  now c o d i f i e d  a t  3 1  U.S .C .  6 551 ,  
p r o v i d e s  : 

"Unless s p e c i f i c a l l y  p r o v i d e d  by l a w ,  no  moneys 
from f u n d s  a p p r o p r i a t e d  f o r  any  p u r p o s e  s h a l l  be u s e d  
f o r  t h e  p u r p o s e  of l o d g i n g ,  f e e d i n g ,  c o n v e y i n g ,  o r  
f u r n i s h i n g  t r a n s p o r t a t i o n  t o ,  a n y  c o n v e n t i o n s  or 
o t h e r  form of a s semblage  o r  g a t h e r i n g  t o  b e  h e l d  i n  
t h e  Dis t r ic t  o f  Columbia o r  e l s e w h e r e .  T h i s  s e c t i o n  
s h a l l  n o t  b e  c o n s t r u e d  t o  p r o h i b i t  t h e  payment o f  
e x p e n s e s  o f  a n y  o f f i c e r  o r  employee o f  t h e  Govern- 
m e n t  i n  t h e  d i s c h a r g e  o f  h i s  o f f i c i a l  d u t i e s . "  

The cases i n v o l v i n g  3 1  U . S . C .  9 5S1 w i l l  be  d i s c u s s e d  
l a t e r  i n  t h i s  Sect ion.  F o r  now, i t  i s  s u f f i c i e n t  t o  n o t e  
t h a t  i t  does n o t  a p p l y  t o  Government employees  i n  t h e  d i s -  
c h a r g e  o f  o f f i c i a l  d u t i e s .  Thus ,  a s  of 1935 ,  a t t e n d a n c e  by  
p r i v a t e  p a r t i e s  was gove rned  by 31 U . S . C .  $ 551;  a t t e n d a n c e  by 
Government employees  was gove rned  by  t h e  1 9 1 2  s t a t u t e  f o r  
m e e t i n g s  of a s o c i e t y  o r  a s s o c i a t i o n  and by  3 1  Y . S . C .  4 551 
f o r  o ther  t y p e s  o f  " a s s e m b l a g e s "  u n l e s s  a t t e n d a n c e  was i n  t h e  
d i s c h a r g e  o f  o f f i c i a l  d u t i e s .  
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3. 1958. Two provisions of the Government Employees 
Training Act, 7 2  Stat. 3 2 7 ,  enacted in this year, are relevant 
here. Section L O  of the Act, 5 1J.S.C. C 4109, authorizes pay- 
ment of certain expenses in connection with authorized train- 
ing, including membership fees if a necessary cost of or a 
condition precedent to the training. Section 19(b) of the Act, 
5 U.S.C. C 4110, makes travel appropriations available for 
expenses of attendance at meetings "which are concerned with 
functions or activities for which the appropriation is made or 
which will contribute to improved conduct, supervision, or 
management of the functions or activities." When Title 5 of 
the United States Code was recodified in 1966, qualifying 
language was added to 5 U.S.C. 6 5 9 4 6  to make it clear that 
the requirement f o r  specific statutory authority no longer 
applied to the extent payment was authorized by 5 U.S.C. 
S 4109  or S 4 1 1 0 .  See 38 Comp. Gen. 800  ( 1 9 5 9 ) .  

With this statutory framework as background, it is now 
possible to attempt to state some rules. 

A Government employee may attend a non-Government 
sponsored meeting at Government expense (1) if it is part of 
an authorized training program under 5 U.S.C. S 4 1 0 9 ,  or 
( 2 )  if it is related to agency functions or management under 
5 U.S.C. s 4110. 

For example, the Labor Department could use its 
"Salaries and rxpenses" appropriation to pay the attendance 
fees of its Rirector of Personnel at a conference of the 
American Society of Training Directors since the meeting 
qualified under the broad authority of 5 U.S.C. S 4 1 1 0 .  

be paid if the employing aqency refuses to authorize attend- 
ance, even if authorization would have been permissible under 
the statute. E - 1 6 4 3 7 2 ,  June 1 2 ,  1 9 6 8 .  (This was sort of an 
odd  case. An employee wanted to attend a conference in Tokyo, 
Japan. T h e  agency refused authorization because the employee 
had .announced his intention to resign after the conference. 
The employee went anyway, and for some reason filed a claim 
for his expenses. GAO said no.) Where attendance is auth- 
orized, the fact that the sponsor is a profit-making organi- 
zation is immaterial. B-161777, July 11, 1 9 6 7 .  

b 38 Comp. Cen. 26 (1958). The expenses of attends-nce may not 

The express inclusion of "management" in 5 U.S.C. S 4 1 1 0  
is significant. Before the Training Pct, GAO had strictly 
construed grants of statutory authority for attendance at 
meetings. Thus, where statutory authority was conferred in 
language similar to the first part of section 4110 (attendance 
at meetings which are concerned with the functions or activi- 
ties for which the appropriation is made), GAG had construed 
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this as excluding meetings concerning general problems such 
as rnanagement which are common to all agencies. 37 Comp. 
Gen. 335 (1957). This type of meeting is now expressly 
authorized. 

If neither 5 U.S.C. S 4109 nor 5 U.S.C. S 11110 applies 
and the meeting is a meeting of a "society or association," 
then it is subject to the prohibition of 5 U . S . C .  5 5946. 
Further coverage of these statutes and the cases under them, 
including a discussion of registration fees, will be found in 
Section C( 4) of this Chapter, "Entertainment and Recreation," 
subsection entitled "Food for Government Employees." 

The continuing viability of 5 U.S.C. S 5946 requires 
further elaboration. GAO held in 3% Comp. Gen. 800 ( 1 9 5 9 )  
that the Government Employees Training Act repealed $3 5946 by 
implication to the extent that the two statutes were incom- 
patible. However, some of the language in that decision has 
generated some confusion. The decision stated that the 
restriction in s 5946 "is inapplicable so far as agencies and 
personnel covered by the Government Employees Training Act 
are concerned" and that those agencies no longer need to 
obtain specific appropriation provisions to authorize attend- 
ance at meetings. Of course this statement is based on the 
premise that an agency is not likely to seek, nor is Congress 
likely to grant, specific appropriation authority for an 
agency to send its employees to meetings which have nothing 
to do with agency business. Thus, it is not accurate to say 
that S 5946 simply no longer applies to civilian employees of 
the Government. It does apply, except that its scope is con- 
siderably reduced by virtue of the broad authority of the 
Training Act. If attendance cannot be authorized under either 
of the Training Rct provisions, 5 U.S.C. 5 5946 still applies. 
This relationship is correctly stated in 55 Comp. Cen. 1332, 
1335-36 (1976). For cases where expenses were disallowed 
because they could not be justified under these standards, 
see D-2020213, May 14, 1981; €3-195045, February 8, 1980; 
E-166560, Kay 27, 1969. (These cases are all discussed in 
Section C(4), this Chapter.) 

It is also possible for 31 1J.S.C.  5 551 to apply to 
Government employees, although it would be the rare case. 
As noted above, 31 U.S.C. S 551 does not apply to Government 
employees in the discharge of official duties. A number of 
earlier cases will be found which cite the statute in passing 
for this proposition. E.g., 22 Comp. Gen. 315 (1942); 
26 Comp. Gen. 53 (1946)- Comp. Gen. 627 (1948); 9-13883, 
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December 1 0 ,  1 0 4 0 ;  B-77613,  J u n e  2 3 ,  1940; 13-77404, J u n e  2 9 ,  
1 9 4 8 ;  R-80621,  October  8 ,  19.28; B-87691,  A u g u s t  2 ,  1 9 4 9 ;  
B-117137, S e p t e m b e r  2 5 ,  1 9 5 3 .  - 2/  

S i n c e  t h e  e x c e p t i o n  f o r  G o v e r n m e n t  employees i n  
3 1  U.S.C. 6 5 5 1  is  l i m i t e d  t o  t h e  d i s c h a r g e  of o f f i c i a l  
d u t i e s ,  t h e  s t a t u t o r y  p r o h i b i t i o n  a p p l i e s  t o  G o v e r n m e n t  
e n p l o y e e s  t o  t h e  e x t e n t  t h a t  a g i v e n  m e e t i n g  i s  n o t  p a r t  of 
t h e  d i s c h a r g e  o f  o f f i c i a l  d u t i e s .  I f  a m e e t i n g  c a n n o t  q u a l i f y  
a s  r e l a t e d  t o  a g e n c y  f u n c t i o n s  u n d e r  5 U . S . C .  C 4 1 1 0 ,  i t  w o u l d  
c e r t a i n l y  n o t  be w i t h i n  t h e  e x c e p t i o n  i n  3 1  U.S.C. C 551 f o r  
t h e  d i s c h a r g e  of o f f i c i a l  d u t i e s .  I f  t h e  m e e t i n g  i s  a m e e t i n g  
of a " s o c i e t y  o r  a s s o c i a t i o n , "  i t  i s ,  a s  n o t e d  above ,  s u b j e c t  
t o  5 U.S.C. 5 S946. I f  t h e  m e e t i n g  i s  n o t  a m e e t i n g  o f  a 
" s o c i e t y  o r  a s s o c i a t i o n "  a n d  i s  n o t  w i t h i n  t h e  e x c e p t i o n  for  
t h e  d i s c h a r g e  o f  o f f i c i a l  d u t i e s ,  3 1  U.S.C. 6 5 5 1  w o u l d  apply.  
An example o f  a s i t u a t i o n  i n  w h i c h  t h i s  r a t i o n a l e  m i g h t  a p p l y  
i s  E-195045,  F e b r u a r y  8 ,  1 9 8 0 ,  c i t e d  a b o v e  a n d  i n  S e c t i o n  C ( 4 ) ,  
i n  w h i c h  a t t e n d a n c e  e x p e n s e s  a t  a n  e x e c u t i v e  b o a r d  m e e t i n g  o f  
t h e  Combined  F e d e r a l  Campa ign  were d i s a l l o w e d .  ( T h e  case was  
d e c i d e d  o n  t h e  b a s i s  o f  r e g u l a t i o n s  a n d  p r i o r  d e c i s i o n s . )  

I n a b i l i t y  t o  a t t e n d  

I f  a n  employee i s  s c h e d u l e d  t o  p a r t i c i p a t e  i n  a m e e t i n g  
o r  c o n f e r e n c e  a n d  i s  u n a b l e  t o  a t t e n d ,  t h e  G o v e r n m e n t  may be 
l i a b l e  f o r  a t t e n d a n c e  f e e s  i n  c e r t a i n  s i t u a t i o n s .  Two cases  
w i l l  i l l u s t r a t e .  

I n  P - 1 5 9 0 5 9 ,  J u n e  2 8 ,  1 9 6 6 ,  a n  I n t e r i o r  D e p a r t m e n t  
e m p l o y e e  h a d  b e e n  a c c e p t e d  t o  a t t e n d  a n  e n e r g y  s e m i n a r .  The  
s e m i n a r  a n n o u n c e n e n t  p r o v i d e d  a cut-off  d a t e  f o r  c a n c e l l a t i o n  
o f  r e s e r v a t i o n s  b u t  p e r m i t t e d  s u b s t i t u t i o n s .  D u e  t o  t h e  p re s s  
of o t h e r  n e c e s s a r y  w o r k ,  t h e  e m p l o y e e  d i d  n o t  a t t e n d  t h e  
s e m i n a r ,  n o r  d i d  h e  s e n d  a s u b s t i t u t e  o r  r e q u e s t  c a n c e l l a t i o n  
b e f o r e  t h e  cu t -of f  d a t e .  GFO f o u n d  t h a t  t h e  s p o n s o r ' s  

_ _  - - -.-- - - - - - -- 
- 2 /  A l l .  o f  t h e s e  cases a l s o  i n v o l v e  t h e  p r e - T r a i n i n q  F c t  

v e r s i o n  o f  5 U . S . C .  5 5 9 4 6 .  T h u s ,  t h a t  p o r t i o n  of t h e  
cases may n o  l o n g e r  be v a l i d .  T h e  e d i t o r s  h a v e  made n o  
a t t e m p t  t o  e x a m i n e  e a c h  o f  t h e  cases f r o m  t h i s  perspec- 
t i v e .  T h e  p o i n t  is  s i m p l y  t h a t ,  w h i l e  t h e  p r e - 1 9 5 8  
cases r e m a i n  v a l i d  t o  t h e  l i m i t e d  e x t e n t  t h a t  t h e y  
i n v o l v e  3 1  U.S.C.  5 551 ,  t h e  results i n  t h o s e  cases may 
n o  l o n g e r  a p p l y  i n  v i e w  o f  t h e  s u b s e q u e n t  e n a c t m e n t  of 
5 U . S . C .  6 5  4 1 0 9  a n d  411cI .  
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ac(.*~i)i*r~nce of the employee's application, which had been duly 
approved (in this particular case, the applicant was also the 
approving official), obligated the Governnent to pay the s e w  
inar fee subject to timely cancellation. Since the agency 
failed to give timely notice of cancellation, it was liable 
for the seminar fee. 

In another 1966 case, a Defense Department employee was 
schedilled to attend a training seminar in New York but a 
severe snow storm prevented him from leaving Washington. (By 
Washington standards, this could have been two inches.) Since 
the employee's nonattendance was in no way attributable to the 
organization conducting the seminar, GAO concluded (citing 
D-159059,  ~- supra) that the seminar fee should h e  paid. GAO re- 
jetted a contention that the Government's obligation should be 
excused on the grounds of impossibility (the employee's non- 
attendance resulted from an "act of God") since the arrange- 
ment permitted substitution of personnel. R-159820, 
September 3 0 ,  1966. 

For a related topic, see "Cancelled Hotel Reservations," 
Chapter 11 (Part I), this P2anual. 

Federally-sponsored meetings - ---l--ll_- 

Federally-sponsored meetings for employees (intraagcncy 
or interagency), such as management or planning seminars, are 
not prohibited by 5 U.S.C. S 5946 since they are not meetings 
of a "society or association," nor are they prohihited by 
31 U.S.C. S 551 because they concern the discharge of official 
duties. The authority for this type of meeting is essentially 
a "necessary expense" question. 

An increasingly common type of agency meeting is the 
"retreat type" conference. In this situation, sone agency 
official with authority to do so determines that the partici- 
pants should get away from their normal work environment and 
its associated interruptions such as telephones. Usually, 
they need to get just far enough away to justify the payment 
of per diem allowances. While this type of meeting may be 
criticized as extravagant, it is within the agency's adminis- 
trative discretion under the "necessary expense" rule and 
therefore not illegal. See B-193137, July 23, 1979. 

Agency meetings at or near the participant's normal duty 
station may present special problems with respect to reim- 
bursement for meals. In many cases, meals or snacks will be 
unauthorized even though there is nothing improper about con- 
ducting the rneeting itself. This area is discussed in detail 
in Section C(4), this Chapter. 
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R e n t a l  of space i n  D i s t r i c t  o f  C o l u m b i a  
--___I_ 

O r i g i n a l l y  e n a c t e d  i n  1 8 7 7  ( 1 9  S t a t .  3 7 0 1 ,  4 0  U . S . C .  
6 34 p r o v i d e s :  

" N O  c o n t r a c t  s h a l l  be made f o r  t h e  r e n t  of 
a n y  b u i l d i n g ,  o r  p a r t  of a n y  b u i l d i n g ,  t o  b e  
u s e d  f o r  t h e  p u r p o s e s  of t h e  G o v e r n m e n t  i n  t h e  
D i s t r i c t  o f  C o l u m b i a ,  u n t i l  a n  a p p r o p r i a t i o n  
t h e r e f o r  s h a l l  h a v e  b e e n  made i n  terms by Con- 
g r e s s ,  a n d  t h i s  c l a u s e  s h a l l  be r e g a r d e d  a s  
n o t i c e  t o  a l l  c o n t r a c t o r s  o r  lessors o f  a n y  
s u c h  b u i l d i n g  o r  a n y  p a r t  of b u i l d i n g . "  

T h e  s t a t u t e  does n o t  p r o h i b i t  t h e  p r o c u r e m e n t  o f  
s h o r t - t e r m  c o n f e r e n c e  f a c i l i t i e s  i f  o t h e r w i s e  proper. 5 4  Comp.  
Gen.  1 0 5 5  ( 1 9 7 5 ) .  I n  r e n d e r i n g  t h i s  d e c i s i o n ,  w h i c h  o v e r r u l e d  
s e v e r a l  e a r l i e r  ca ses ,  t h e  Comptroller G e n e r a l  r e l i e d  h e a v i l y  
o n  t h e  F e d e r a l  P r o p e r t y  Management  R e g u l a t i o n s ,  i n  w h i c h  t h e  
G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  c o n s t r u e d  t h e  p r o c u r e m e n t  o f  
s h o r t - t e r m  c o n f e r e n c e  f a c i l i t i e s  a s  a s e r v i c e  c o n t r a c t  r a t h e r  
t h a n  a r e n t a l  c o n t r a c t .  

However ,  t h e  s t a t u t e  does F r o h i b i t  t h e  p r o c u r e m e n t  o f  
?edging a c c o m m o d a t i o n s  i n  t h e  D i s t r i c t  o f  C o l u m b i a  i n  c o n n e c -  
t i o n  w i t h  a n e e t i n g  o r  c o n f e r e n c e  w i t h o u t  s p e c i f i c  s t a t u t o r y  
a u t h o r i t y .  56  C o m p .  Gen.  5 7 2  ( 1 9 7 7 ) ,  m o d i f y i n g  a n d  a f f i r m i n g  
R-153633,  Septeinber 1 0 ,  1 9 7 4 ;  4 9  Conp. Gen.  305  ( 1 9 6 9 ) .  3 /  I n  
56 C o m p .  Gen.  5 7 2 ,  -- s u p r a ,  GAO permi t ted  p a y n e n t  t o  t h e  h o t e l  o f  
t h e  d i f f e r e n c e  b e t w e e n  f u l l  per  d i e m  a n d  t h e  r e d u c e d  per  d i e m  
a c t u a l l y  p a i d  t o  t h e  p a r t i c i p a t i n g  e m p l o y e e s .  T h i s  i s  because 
t h e  a g e n c y  c o u l d ,  w i t h o u t  v i o l a t i n g  t h e  s t a t u t e ,  h a v e  p a i d  
f u l l  p e r  d iem t o  t h e  e m p l o y e e s  i f  t h e y  h a d  macle t h e  a r r a n g e -  
m e n t s  t h e m s e l v e s  o n  a n  i n d i v i d u a l  b a s i s .  T h u s ,  t h e  d i f f e r e n c e  
r e p r e s e n t e d  a cost  t h e  a g e n c y  w o u l d  h a v e  p r o p e r l y  i n c u r r e d  h a d  
i t  n o t  p r o c u r e d  t h e  a c c o m m o d a t i o n s  d i r e c t l y .  

F o r  f u r t h e r  d i s c u s s i o n  o f  4 0  U . S . C .  5 3 4 ,  see  C h a p t e r  9 ,  
t h i s  M a n u a l .  

- -- - - ._ - -- - -- 
._ 3 /  4 9  C o m p .  Gen.  3 0 5  was o n e  of t h e  d e c i s i o n s  l i s t e d  a s  

o v e r r u l e d  i n  5 4  C o m p .  Gcn.  1 0 5 5 .  H o w e v e r ,  t h e  o v e r r u l i n g  
a c t i o n  was l a t e r  r e c o q n i z e d  t o  be e r r o n e o u s  a n d  4 9  C o m p .  
Gen.  3 0 5  was r e i n s t a t e d  i n  5 6  C o m p .  Gen.  5 7 2 ,  5 7 4 .  
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Y i l i t a r v  Der sonne l  

A t t e n d a n c e  a t  m e e t i n g s  by m i l i t a r y  p e r s o n n e l  i s  gove rned  
by 3 7  U.S.C.  S 4 1 2 :  

" A p p r o p r i a t i o n s  of t h e  Cepar tment  of  
P e f e n s e  t h a t  a r e  a v a i l a b l e  f o r  t r a v e l  nay n o t ,  
w i t h o u t  t h e  a p p r o v a l  of t h e  S e c r e t a r y  conce rned  
o r  h i s  d e s i g n e e ,  b e  used f o r  e x p e n s e s  i n c i d e n t  
t o  a t t e n d a n c e  of a menber o f  an  armed f o r c e  
tinder t h a t  d e p a r t m e n t  a t  a mee t inq  o f  a tech- 
n i c a l ,  s c i e n t i f i c ,  p r o f e s s i o n a l ,  o r  s i a i l a r  
o r g a n i z a t i o n  . I' 
T h i s  s t a t u t e ,  d e s i g n e d  t o  p r o v i d e  a broad  e x c e p t i o n  f o r  

t h e  Defense  D e p a r t n e n t  from 5 rJ..S.C. 9 5946,  o r i g i n a t e d  a s  an 
a p p r o p r i a t i o n  a c t  r i d e r  i n  t h e  mid-1949's and was e n a c t e d  a s  
permanent  l e g i s l a t i o n  as s e c t i o n  6 0 5  o f  t h e  Depar tment  o f  D e -  
f e n s e  A p p r o p r i a t i o n  Act f o r  1 9 5 4 ,  6 7  S t a t .  3 4 9 .  

T h e  Government Fmployees T r s i n i n g  Act, e n a c t e d  i n  1955 
and d i s c u s s e d  above ,  a p p l i e s  t o  c i v i l i a n  employees  o f  t h e  
n i l i t a r y  d e p z r t v e n t s  b u t  n o t  t o  nemhers  o f  t h e  uni formed s e r -  
v i c e s .  3 8  Corn?., Gen.  312 ( 1 9 5 8 ) .  A c c o r d i n g l y ,  t h e  Corn?- 
t r o l l e r  G e n e r a l  h e l d  i n  1 9 5 9  t h a t  t h e  a d m i n . i s t r a t i v e  a p p r o v a l  
s p e c i f i e d  i n  3 7  U.S.C. 5 4 1 2  was no l o n g e r  r e u u i r e d  f o r  c i v i l -  
i a n  employees  c o v e r e d  by t h e  T r a i n i n g  Act. However, t h e  re- 
q u i r e m e n t  o f  3 7  U.5.C. $ 4 1 2  r ema ins  a p p l i c a b l e  t o  members of 
t h e  un i formed s e r v i c e s .  3 8  Comp.  Gen. 8 0 0  ( 1 9 5 9 ) .  See a l s o  
55  Comp. G e n .  1 3 3 2 ,  1335 ( 1 9 7 6 ) .  T h e  r e c o d i E i c a t i o n  of 
T i t l e  37 i n  1 9 6 2  r e c o g n i z e d  t h i s  d i s t i n c t i o n  and reworded t h e  
s t a t u t e  t o  i t s  p r e s e n t  form so a s  t o  a p p l y  o n l y  t o  members o f  
t h e  armed f o r c e s .  

T h e  a d n i q i s t r a t i v e  a p p r o v a l  r e q u i r e d  by t h e  s t a t u t e  i s  a 
p r e r e q s i s i t e  t o  t h e  a v a i l a b i l i t y  of t h e  a p p r o p r i a t i o n ,  an3  h a s  
t h e  e f f e c t  o f  removing t h e  a p p r o p r i a t i o n  from t h e  p r o h i S i t i o n  
of E; u.S.C. 9 5946 t o  t h e  e x t e n t  o f  s u c h  a p p r o v a l .  3 4  Comp. 
Gen.  5 7 3 ,  575  ( 1 9 5 5 ) .  O r a l  a p p r o v a l ,  i f  s a t i s f a c t o r i l y  e s t a b -  
l i s h e d  by t h e  r e c o r d ,  i s  s u f f i c i e n t  t o  meet t h e  r e q u i r e m e n t  
of t h e  s t a t u t e .  E?-140082, A u q u s t  1 9 ,  1959 .  However, where 
i m p l e n e n t i n g  d e p a r t m e n t a l  r e g u l a t i o n s  e s t a b l i s h  more s t r i n g e n t  
r e q u i r e m e n t s ,  s u c h  a s  advance  a p p r o v a l  i n  w r i t i n g ,  t h e  r e g u l a -  
t i o n s  w i l l  c o n t r o l .  F - 1 3 9 1 7 3 ,  J u n e  2 ,  1959.  

T h e  a d m i n i s t r a t i v e  a p p r o v a l  r e q u i r e m e n t  o f  3 7  u.5.C. 
5 4 1 2  d o e s  n o t  a p p l y  t o  m e e t i n g s  s p o n s o r e d  by a F e d e r a l  de-  
p a r t m e n t  o r  agency .  50 Corn?. G e n .  5 2 7  ( 1 9 7 1 ) .  
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( b )  Non-Government P e r s o n n e l  

The  p r i m a r y  s t a t u t e  t o  c o n s i d e r  h e r e  is 3 1  U.S.C. ,6 5 5 1 ,  
q u o t e d  p r e v i o u s l y  i n  s u b s e c t i o n  ( a )  o f  t h i s  S e c t i o n .  I t  pro- 
h i b i t s  t h e  paymen t  of t r a v e l ,  t r a n s p o r t a t i o n ,  o r  s u b s i s t e n c e  
expenses o f  p r i v a t e  p a r t i e s  a t  m e e t i n g s  w i t h o u t  s p e c i f i c  
s t a t u t o r y  a u t h o r i t y .  

The Comptroller G e n e r a l  s e t  t h e  t o n e  f o r  GFO's a p p r o a c h  
to 3 1  U . S . C .  5 5 5 1  i n  two c a s e s  d e c i d e d  s h o r t l y  a f t e r  t h e  
s t a t u t e  was e n a c t e d .  I n  1 4  Comp. Gen. 538 ( 1 9 3 5 1 ,  t h e  Comp- 
t r o l l e r  h e l d  t h a t  t h e  F e d e r a l  EIousing A d m i n i s t r a t i o n  c o u l d  n o t  
p a y  t h e  t r a v e l  a n d  l o d g i n g  e x p e n s e s  f o r  a t t e n d a n c e  a t  m e e t i n g s  
o f  p r i v a t e  c i t i z e n s  who were c o o p e r a t i n g  w i t h  t h e  FHA i n  a 
c a m p a i g n  t o  e n c o u r a g e  t h e  r epa i r  a n d  m o d e r n i z a t i o n  o f  real  
e s t a t e .  CAO had  n o  d i f f i c u l t y  i n  f i n d i n g  t h a t  t h e  s t a t u t e  
b a r r e d  paymen t :  

" T h e r e  seems v e r y  l i t t l e  i f  a n y  room f o r  
d o u b t  a s  t o  t h e  r e a s o n a b l e  mean ing  a n d  l e g a l  
e f f e c t  of [ 3 1  U.S .C .  6 5511.  S i m p l y  s t a t e d ,  i t  
i s  t h a t  n o  c o n v e n t i o n  o r  o t h e r  f o r m  of assem- 
b l a g e  o r  g a t h e r i n g  may b e  l o d g e d ,  f e d ,  c o n v e y e d ,  
o r  f u r n i s h e d  t r a n s p o r t a t i o n  a t  Government  ex-  
pense u n l e s s  a u t h o r i t y  t h e r e f o r  i s  s p e c i f i c a l l y  
g r a n t e d  b y  law." - I d . ,  a t  640 .  

(CAC) f o u n d  F H A ' s  c a m p a i g n  t o  drum u p  h u s i n e s s  o b j e c t i o n a b l e  
o n  o t h e r  g r o u n d s  a s  w e l l .  See "Lobby ing  a n d  R e l a t e d  N a t t e r s , "  
i n f r a ,  t h i s  C h a p t e r . )  

A f ew m o n t h s  l a t e r ,  r e l y i n g  o n  14 C o m p .  G e n .  6 3 8 ,  t h e  
C o m p t r o l l e r  G e n e r a l  h e l d  s i m i l a r l y  t h a t  3 1  9 . S . C .  S 5 5 1  p r o -  
h i b i t e d  t h e  Amer ican  R a t t l e  P o n u n e n t s  Commiss ion  froin p r o v i d -  
i n g  t r a n s p o r t a t i o n  a n d  r e f r e s h m e n t s  f o r  p r i v a t e  i n d i v i d u a l s  
a t  monument d e d i c a t i o n  c e r e m o n i e s  i n  Europe. 1 4  C o m p .  Gen. 8 5 1  
( 1 9 3 5 ) .  O t h e r  e a r l y  d e c i s i o n s  a p p l y i n g  t h e  s t a t u t o r y  p r o h i b i -  
t i o n  a r e  1 5  Coinp. G e n .  1 0 8 1  ( 1 9 3 6 ) ;  F-66863,  J a n u a r y  31 ,  1 9 3 6 ;  
R-27441, A u g u s t  2 5 ,  1942; a n d  B-53554, lJovemher 6 ,  1 9 4 5 .  

Some more recent  cases  i n  wh ich  GAO f o u n d  e x p e n d i t u r e s  
p r o h i b i t e d  by 31  U . S . C .  6 551  a r e  summar ized  below: 

--The E n v i r o n m e n t a l  P r o t e c t i o n  Agency c o u l d  n o t  p a y  
t r a n s p o r t a t i o n  a n d  l o d g i n g  e x p e n s e s  o f  S t a t e  o f f i c i a l s  
a t t e n d i n g  a N a t i o n a l  S o l i d  Waste Managenen t  Associa- 
t i o n  C o n v e n t i o n  ( i n  S a n  F r a n c i s c o ) .  €3-166506, J u l y  1 5 ,  
1 9 7 5 ,  a f f i r m e d  i n  5 5  Comp. Gen. 750 ( 1 9 7 6 ) .  
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--The M i n e  S a f e t y  and H e a l t h  A d m i n i s t r a t i o n ,  Depar tment  
o f  Labor ,  c o u l d  n o t  pay  t r a v e l  and s u b s i s t e n c e  e x -  
p e n s e s  of  m i n e r s  and mine o p e r a t o r s  a t t e n d i n g  s a f e t y  
and h e a l t h  t r a i n i n g  se rn ina r s .  E-193644, J u l y  2 ,  1979.  

- -Mari t ime A d m i n i s t r a t i o n  c o u l d  n o t  pay t r a n s p o r t a t i o n  
and s u b s i s t e n c e  e x p e n s e s  of non--Governmental p a r t i c i -  
p a n t s  i n  a 2-week s e m i n a r  f o r  g e n e r a l  p u b l i c a t i o n  
m a r i t i m e  w r i t e r s .  B-168627, May 26,  1970 .  

--Navy c o u l d  n o t  pay  f o r  a d i n n e r  and c o c k t a i l  p a r t y  f o r  
non-Government m i n o r i t y  g r o u p  l e a d e r s .  F-176806-O.M.,  
September  1 8 ,  1972.  

GAO h a s  n o t  a t t e m p t e d  t o  d e f i n e  p r e c i s e l y  what t y p e s  o f  
g a t h e r i n g s  a r e  w i t h i n  t h e  s c o p e  o f  t h e  s t a t u t o r y  p r o h i b i t i o n .  
The d e t e r m i n a t i o n  i s  made on a case -by-case  b a s i s .  T h e  s t a t -  
u t o r y  l a n g u a g e  i s  broad  and c o u l d  p re sumab ly  b e  c o n s t r u e ?  t o  
c o v e r  any  s i t u a t i o n  where two o r  more p e r s o n s  a r e  g a t h e r e d  t o -  
g e t h e r  i n  one  p l a c e .  However, GPO h a s  n e v e r  adop ted  s u c h  a 
r i g i d  v iew.  For example ,  i n  45  Comp. G e n .  476 ( 1 9 6 6 ) ,  a c e r -  
t i f y i n g  o f f i c e r  o f  t h e  Depar tment  o f  A g r i c u l t u r e  a sked  whether  
h e  c o u l d  " p r o p e r l y  c e r t i f y  f o r  payment a voucher  c o v e r i n g  pay- 
men t  f o r  r e n t a l  o f  a c h a r t e r e d  b u s  f o r  t h e  t r a n s p o r t a t i o n  of  
f ema le  g u e s t s  from Albuaueruue  t o  G r a n t s ,  ?Jew Mexico, and r e -  
t u r n ,  f o r  p u r p o s e s  o f  p r o v i d i n g  s o c i a l  and r e c r e a t i o n a l  s e r -  
v i c e s  t o  J o b  Corps e n r o l l e e s . "  ( T h i s  i s  w h a t  t h e  c a s e  s a y s .  
The  e d i t o r s  a r e  n o t  making i t  up . )  T h e  C o r p t r o l l e r  G e n e r a l  
found t h a t  t h i s  was s i m p l y  n o t  t h e  k ind  of "a s semblage  o r  
g a t h e r i n g "  31  U . S . C .  S 5 5 1  was i n t e n d e d  t o  p r o h i b i t .  F u r t h e r ,  
t h e r e  was s t a t u t o r y  a u t h o r i t y  f o r  p r o v i d i n g  " r e c r e a t i o n a l  s e r -  
v i c e s "  f o r  t h e  e n r o l . l e e s .  T h e r e f o r e ,  t h e  e x p e n d i t u r e  was  n o t  
i l l e g a l .  The  d e c i s i o n  d o e s  n o t  s p e c i f y  p r e c i s e l y  what " s o c i a l  
and r e c r e a t i o n a l  s e r v i c e s "  t h e  women were b u s e d  i n  t o  p r o v i d e .  

As n o t e d ,  t h e  p r o h i b i t i o n  o f  31 U.S.C.  5 551 c a n  be 
overcome by s p e c i f i c  s t a t u t o r y  a u t h o r i t y .  An example o f  s u c h  
a u t h o r i t y  i s  l a n g u a g e  i n  a n  a p p r o p r i a t i o n  a c t  making t h e  ap-  
p r o p r i a t i o n  a v a i l a b l e  f o r  " e x p e n s e s  o f  a t t e n d a n c e  a t  m e e t i n g s "  
o r  s i m i l a r  l a n g u a g e .  See 1 6  Comp. G e n .  539 ( 1 9 3 7 ) ;  1 7  Comp. 
G e n .  8 3 8  ( 1 9 3 8 ) ;  2 4  Comp. G e n .  86 ( 1 9 4 4 ) ;  3 4  Comp. G e n .  321 
( 1 9 5 5 ) ;  F-117137, September  2 5 ,  1 9 5 3 .  ( T h i s  i s  t h e  same l a n -  
guage  used b e f o r e  enactment o f  t h e  Government Em2loyees 
T r a i n i n g  Act t o  g r a n t  e x c e p t i o n s  from 5 [ J . S . C .  S 5946. See 
s u b s e c t i o n  ( a ) ,  s u p r a . )  
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In addition, the authority has been made permanent in 
some cases. An example is 3 1  U.S.C. S 1 0 3 1  for the Treasury 
Department, construed in 37 Cornp. Gen. 708 ( 1 9 5 8 ) .  Another 
example is 3 1  U.S.C. S 552 concerning meetings of 4 - H  Clubs 
(quoted in F3-166506, July 1 5 ,  1 9 7 5 ) .  

Flowever, general statutory authority to disseminate 
information to the public, or to promote or encourage cooper- 
ation with the private sector, or to provide technical assis- 
tance or education to specified segments of the private sector, 
is not sufficiently specific to overcome 3 1  U.S.C. 6 551. See 

Nay 2 6 ,  1 9 7 0 .  
R-193644, July 2 ,  1973 ;  B-166506, July IS, 1975;  B-168627, 

A distinction must be drawn between the authority to 
sponsor a meeting and the authority to pay the types of ex- 
penses prohibited by 3 1  U.S.C. S 551.  An agency may be able 
to do the former but not the latter. Thus, in E-166506, 
J u l y  1 5 ,  1 9 7 5 ,  summarized above, CAO pointed out that the 
Environmental Protection Agency could hold the convention as 
a legitimate means of implementing its functions under the 
Solid Waste Disposal Act. What it could not do without more 
specific statutory authority was pay the travel and lodging 
expenses of the State participants. Sponsoring the meeting 
itself is essentially a "necessary expense" question. - Cf. 4 5  
Comp. Gen. 333  (1965); R-147552, November 2 9 ,  1 9 6 1 .  

Thus, depending on the agency's statutory authority, it 
may be authorized to incur such expenses as renting conference 
facilities, financing the participation of its own employees, 
bringing in guest speakers, both Federal and non-Federal, and 
preparing and disseminating literature. 3 1  U.S.C. 6 551 comes 
into play only when the agency purports to pay the travel, 
transportation, or subsistence expenses of non-Federal 
attendees. 

In one case, less-than-specific authority was found 
adequate. In 35 Comp. Gen. 1 2 3  ( 1 9 5 5 1 ,  GAO considered a 
statute which (1) provided for a "White House Conference on 
Rducation;" (2) specified that the canference be broadly 
representative of educators and other interested persons from 
all parts of the United States; and ( 3 )  authorized appropria- 
tions necessary for the "administration" of the act. The 
decision held this sufficient to make the ensuing appropria- 
tions available for the travel costs of the invitees. While 
the decision does not mention 3 1  U.S.C. S 551,  the distinction 
is readily apparent. Here, holding the conference was more 
than merely a legitimate means of implementing the enabling 
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s t a t u t e ;  i t  was the  very  purpose of t h e  s t a t u t e  and h e n c e  t h e  
o n l y  means. ( A  subsequent  r e l a t e d  d e c i s i o n  is 35  Comp. 
G e n .  1 9 8  ( 1 9 5 5 ) . )  

Another t h ing  t h e  agency may be a b l e  t o  do is  permi t  t h e  
use o f  Government f a c i l i t i e s  f o r  t h e  meeting. For example, 
i n  B-168627 ,  May 2 6 ,  1 9 7 0  (summarized above ) ,  w h i l e  t h e  Mari- 
time Adminis t ra t ion  could n o t  p ick  up t h e  t a b  f o r  t h e  p a r t i c i -  
p a t i o n  of non-Government p a r t i e s  a t  t he  seminar ,  i t  could 
permi t  t h e  seminar t o  be h e l d  a t  t h e  U n i t e d  S t a t e s  Merchant 
Marine Academy. The  r u l e ,  s t a t e d  i n  t h a t  d e c i s i o n ,  is t h a t  an 
agency has  a u t h o r i t y  t o  g r a n t  t o  a p r i v a t e  i n d i v i d u a l  o r  b u s i -  
ness a " revocable  l i c e n s e "  t o  use Government p r o p e r t y ,  s u b j e c t  
t o  t e rmina t ion  a t  any time a t  t h e  w i l l  o f  t h e  Government, pro- 
v i d e d  t h a t  s u c h  use does n o t  i n j u r e  t h e  p rope r ty  i n  q u e s t i o n  
and s e r v e s  some purpose u s e f u l  o r  b e n e f i c i a l  t o  t he  Government. 
(For  f u r t h e r  d i s c u s s i o n  of t h i s  p r i n c i p l e ,  see Chapter 9 ,  t h i s  
Manual. ) 

I n v i t a t i o n a l  t r a v e l  

5 U . S . C .  5 5703 provides :  

"An employee s e r v i n g  i n t e r m i t t e n t l y  i n  
t he  Government s e r v i c e  a s  an e x p e r t  o r  consu l t -  
a n t  * * * o r  se rv ing  wi thout  pay o r  a t  $1 a y e a r ,  
may be allowed t r a v e l  o r  t r a n s p o r t a t i o n  expenses ,  
under t h i s  subchap te r ,  w h i l e  away from h i s  home 
o r  r e g u l a r  p l a c e  of  bus iness  and a t  t h e  p l a c e  of  
employment o r  s e r v i c e . "  

T h i s  s t a t u t e  o r i g i n a t e d  a s  an a p p r o p r i a t i o n  a c t  r i d e r  i n  1945 
and was enac ted  a s  permanent l e g i s l a t i o n  t h e  fo l lowing  year  a s  
s e c t i o n  5 of t h e  Adminis t ra t ive  Expenses Act of  1 9 4 6  ( 6 0  S t a t .  
6 0 8 ) .  I t  r e l a t e s  t o  t h i s  d i s c u s s i o n  i n s o f a r  a s  i t  a u t h o r i z e s  
payment i n  t h e  so -ca l l ed  " i n v i t a t i o n a l  t r a v e l "  s i t u a t i o n - - a  
p r i v a t e  p a r t y  c a l l e d  upon by t h e  Government t o  confer  o r  
a d v i s e  on Government bus iness .  To t h i s  e x t e n t ,  i t  may be 
viewed a s  a l i m i t e d  except ion  t o  31 U.S.C. 551. 

Even be fo re  5 U.S.C.  S 5703 was enac ted ,  GAO had 
recognized t h a t  a p r i v a t e  i n d i v i d u a l  " i n v i t e d "  by t h e  Govern- 
m e n t  t o  confer  on o f f i c i a l  bus iness  was e n t i t l e d  t o  reimburse- 
ment  o f  t r a v e l  expenses i f  s p e c i f i e d  i n  t h e  r e q u e s t  and 
j u s t i f i e d  a s  a necessary  expense.  8 Comp. G e n .  465  ( 1 9 2 9 ) ;  
4 Comp. Gen. 2 8 1  ( 1 9 2 4 ) ;  A - 4 1 7 5 1 ,  Apr i l  1 5 ,  1 9 3 2 .  

The enactment of 31 U.S.C. 5 551 i n  1935 d i d  no t  change 
t h i s .  T h u s ,  t h e  Comptroller General recognized i n  15 Comp. 
Gen. 9 1 ,  92  (1935)  t h a t  while  t he  newly-enacted s t a t u t e  might 
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p r o h i b i t  t h e  paymen t  o f  e x p e n s e s  of p r i v a t e  i n d i v i d u a l s  c a l l e d  
t o g e t h e r  a s  a g r o u p ,  i t  wou ld  n o t  a p p l y  t o  " i n d i v i d u a l s  c a l l e d  
t o  V a s h i n g t o n  o r  e l s e w h e r e  f o r  c o n s u l t a t i o n  a s  i n d i v i d u a l s . "  
See also A-81080, O c t o b e r  2 7 ,  1 9 3 6 .  

Viewed i n  t h i s  l i g h t ,  t h e  1 9 4 6  e n a c t m e n t  o f  5 U.S.C. 
s 5703 i n  l a r g e  m e a s u r e  m e r e l y  g a v e  expres s  c o n g r e s s i o n a l  
s a n c t i o n  t o  a r u l e  t h a t  h a d  a l r e a d y  d e v e l o p e d  i n  t h e  d e c i s i o n s .  

A l t h o u g h  GAO d i d  n o t  d i r e c t l y  a d d r e s s  t h e  r e l a t i o n s h i p  
b e t w e e n  5 U.S.C. 6 5703  and  3 1  U.S.C. 6 5 5 1  u n t i l  1 9 7 6  ( 5 5  Comp. 
Gen. 7 5 0 ,  b e l o w ) ,  t h e  r e l e v a n t  p r i n c i p l e s  were e s t a b l i s h e d  i n  
s e v e r a l  e a r l i e r  cases.  I n  o n e  o f  GAO's e a r l i e s t  d e c i s i o n s  u n d e r  
5 U.S.C. 9 5 7 0 3 ,  t h e  Comptroller G e n e r a l  h e l d  t h a t  p e r s o n s  who 
a r e  n o t  G o v e r n n e n t  o f f i c e r s  or e m p l o y e e s  may,  ''when r e q u e s t e d  
b y  a p r o p e r  o f f i c e r  t o  t r a v e l  f o r  t h e  p u r p o s e  o f  c o n f e r r i n g  
upon o f f i c i a l  Governmen t  m a t t e r s , "  b e  r e g a r d e d  a s  p e r s o n s  s e r v -  
i n g  w i t h o u t  p a y  and  t h e r e f o r e  e n t i t l e d  t o  t r a v e l  e x p e n s e s  u n d e r  
5 U.S.C. S 5 7 0 3 .  27 Comp. Gen. 1 8 3  ( 1 9 4 7 ) .  S e e  a l s o  39  Comp. 
Gen.  55  ( 1 9 5 9 ) .  T h u s ,  t h e  r u l e  of 8 C o m p .  Gen.  465  now hac? a 
s t a t u t o r y  b a s i s .  A c r i t i c a l  p r e r e q u i s i t e  i s  t h i s :  I n  o r d e r  t o  
q u a l i f y  u n d e r  5 U.S.C. S 5 7 0 3 ,  t h e  i n d i v i d u a l  m u s t  b e  p e r f o r m -  
i n g  a d i r e c t  s e r v i c e  f o r  t h e  Governmen t .  37 Comp. Gen. 349 
( 1 9 5 7 ) .  

Once t h e  p r o p o s i t i o n  o f  27 Comp. Gen. 1 8 3  is  a c c e p t e d ,  i t  
i s  b u t  a s h o r t  s t ep  t o  r e c o g n i z i n g  t h a t  a p r i v a t e  i n d i v i d u a l  
c a l l e d  upon t o  a d v i s e  o n  Governmen t  b u s i n e s s  may b e  c a l l e d  upon 
t o  d o  so  i n  t h e  f o r m  of mak ing  a p r e s e n t a t i o n  a t  a m e e t i n g  o r  
c o n f e r e n c e .  See,  f o r  e x a m p l e ,  R-111310, September 4 ,  1 P S 2 ,  and  
3 3   CON^. Gen. 39  ( 1 9 5 3 ) ,  i n  wh ich  paymen t  u n d e r  5 U.S.C. 4 5703  
was a u t h o r i z e d .  The  s t a t u t e  c o u l d  n o t  r e a s o n a b l y  b e  l i m i t e d  t o  
"one -on-one"  c o n s u l t a t i o n s .  As s t a t e d  i n  E?-196088, lJovember 1, 
1 9 7 9 ,  " I t  i s  n o t  u n u s u a l  f o r  t h e  Governmen t  t o  i n v i t e  a n  i n d i -  
v i d u a l  w i t h  a p a r t i c u l a r  e x p e r t i s e  t o  a t t e n d  a m e e t i n g  a n d  t o  
s h a r e  t h e  b e n e f i t  o f  h i s  v i e ~ ~ s  w i t h o u t  c o m p e n s a t i o n  o t h e r  t h a n  
b y  way of  r e i m b u r s e m e n t  f o r  h i s  t r a v e l  a n d  t r a n s p o r t a t i o n  
e x p e n s e s .  I' 

T h u s ,  t r a v e l  e x p e n s e s  o f  p r i v a t e  i n d i v i d u a l s  " i n v i t e d "  t o  
p a r t i c i p a t e  i n  m e e t i n g s  s p o n s o r e d  by t h e  N a t i o n a l  C e n t e r  f o r  
P r o d u c t i v i t y  and  Q u a l i t y  o f  Working  L i f e  were p r o p e r l y  p a i d  
u n d e r  5 Y . S . C .  S 5703 .  B-192734, November 2 4 ,  1 9 7 8 .  S i m i l z r l y ,  
t h e  I n t e r n a l  F e v e n u e  S e r v i c e  c o u l d  i n v o k e  5 1J.S.C.  S 5703  t o  buy  
l u n c h e s  f o r  g u e s t  s p e a k e r s  i n v i t e d  t o  p a r t i c i p a t e  i n  a ce remony  
o b s e r v i n g  N a t i o n a l  E l a c k  X i s t o r y  Month s i n c e  t h e  c e r e m o n y  was a n  
a u t h o r i z e d  p a r t  o f  t h e  a g e n c y ' s  f o r m a l  p r o g r a m  t o  a d v a n c e  equal 
o p p o r t u n i t y  o b j e c t i v e s .  6 0  Comp. G e n .  303  ( 1 9 8 1 ) .  
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T h e r e  i s  a l i m i t  t o  t h i s  r a t i o n a l e  a n d  a p o i n t  a t  w h i c h  
5 U.S.C. S 5703  c o l l i d e s  head-on  w i t h  31  U.S .C .  C 551 .  T h i s  
p o i n t  was d i s c u s s e d  i n  55 C o m p .  Gen. 750  ( 1 9 7 6 )  a n d  r e i t e r a t ed  
i n  B-193644,  J u l y  2 ,  1 9 7 9 .  As n o t e d  a b o v e ,  5 5  C o m p .  Gen. 750  
a f f i r m e d  13-166506, J u l y  1 5 ,  1 9 7 5 ,  h o l d i n g  t h a t  3 1  U.S.C. S 5 5 1  
p r o h i b i t e d  t h e  E n v i r o n m e n t a l  P r o t e c t i o n  Agency f r o m  p a y i n g  
t r a v e l  a n d  l o d g i n g  e x p e n s e s  of S t a t e  o f f i c i a l s  a t  a s o l i d  
waste  management  c o n v e n t i o n ;  B-193644 r e a c h e d  t h e  sane  r e s u l t  
f o r  s a f e t y  a n d  t r a i n i n g  s e m i n a r s  f o r  m i n e r s  a n d  n i n e  opera tors .  
I n  b o t h  cases ,  t h e  Comptroller G e n e r a l  r e j e c t e d  t h e  s u g g e s t i o n  
t h a t  t h e  e x p e n s e s  c o u l d  somehow be a u t h o r i z e d  u n d e r  t h e  
" i n v i t a t i o n a l  t r a v e l "  s t a t u t e .  The  r e a s o n :  t h e  a t t e n d e e s  i n  
b o t h  cases  were n o t  p r o v i d i n g  a d i r e c t  s e r v i c e  f o r  t h e  Govern-  
m e n t ,  e v e n  t h o u g h  i n  b o t h  cases  t h e  Governmen t  may h a v e  
d e r i v e d  some i n c i d e n t a l  b e n e f i t  i n  terms of e n h a n c e m e n t  o f  
program o b j e c t i v e s .  The  f o l l o w i n g  passage i l l u s t r a t e s  t h e  
It  co 1 1 i s i o n  po i n t : I' 

"We t h u s  do n o t  b e l i e v e  t h a t  [ 5  U.S.C. 6 57031 
was e v e r  i n t e n d e d  t o  e s t a b l i s h  t h e  p r o p o s i t i o n  t h a t  
a n y o n e  may be deemed a p e r s o n  s e r v i n g  w i t h o u t  compen- 
s a t i o n  m e r e l y  b e c a u s e  h e  o r  s h e  i s  a t t e n d i n g  a meet- 
i n g  o r  c o n v e n t i o n ,  t h e  s u b j e c t  m a t t e r  o f  w h i c h  i s  
r e l a t e d  t o  t h e  o f f i c i a l  b u s i n e s s  o f  some F e d e r a l  
d e p a r t m e n t  o r  a g e n c y  * * *. F!e b e l i e v e  t h a t  b e i n g  
c a l l e d  upon t o  c o n f e r  w i t h  a g e n c y  s t a f f  o n  o f f i c i a l  
b u s i n e s s  i s  d i f f e r e n t  f r o m  a t t e n d i n g  a m e e t i n g  
o r  c o n v e n t i o n  i n  w h i c h  a d e p a r t m e n t  o r  a g e n c y  
is  a l s o  i n t e r e s t e d .  * * * ' I  5 5  C o m p .  Cen. a t  
752-53.  

T h u s ,  5 U.S.C. C 5 7 0 3  permits a n  a g e n c y  t o  i n v i t e  a 
p r i v a t e  i n d i v i d u a l  ( o r  more t h a n  o n e )  t o  a m e e t i n g  o r  c o n f e r -  
e n c e  a t  Governmen t  e x p e n s e ,  b u t  o n l y  i f  t h a t  i n d i v i d u a l  i s  
l e g i t i m a t e l y  p e r f o r m i n g  a d i r e c t  s e r v i c e  f o r  t h e  Governmen t  
s u c h  a s  m a k i n g  a p r e s e n t a t i o n  o r  a d v i s i n g  i n  a n  a r e a  o f  
e x p e r t i s e .  However ,  it. is  n o t  a d e v i c e  for c i r c u m v e n t i n g  
31 U . S . C .  S 551 .  The  " d i r e c t  s e r v i c e "  t es t  i s  n o t  m e t  merely 
because t h e  a g e n c y  i s  i n t e r e s t e d  i n  t h e  s u b j e c t  m a t t e r  o f  t h e  
c o n f e r e n c e  o r  b e c a u s e  t h e  c o n f e r e n c e  w i l l  e n h a n c e  t h e  a g e n c y ' s  
p r o g r a m  o b j e c t i v e s  . 

The  a p p l i c a t i o n  o f  5 [J.S.C. S 5703  i n  o t h e r  c o n t e x t s  i s  
beyond  t h e  scope o f  t h i s  Manual  a n d  i s  t r e a t e d  f u r t h e r  i n  t h e  
P e r s o n n e l  Law N a n u a l s .  

U s e  o f  g r a n t  f u n d s  

One of t h e  p r i n c i p l e s  o f  g r a n t  law i s  t h a t ,  w h e r e  a g r a n t  
i s  made f o r  a n  a u t h o r i z e d  g r a n t  p u r p o s e ,  t h e  g r a n t  f u n d s  i n  
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t h e  h a n d s  of t h e  g r a n t e e  l a r g e l y  lose t h e i r  i d e n t i t y  a s  Fede ra l  
f . u n d s  a n d  a r e  n o  l o n g e r  s u b j e c t  t o  many of t h e  r e s t r i c t i o n s  
a p p l i c a b l e  t o  t h e  d i r e c t  e x p e n d i t u r e  of a p p r o p r i a t i o n s .  One 
of t h o s e  r e s t r i c t i o n s  w h i c h  does n o t  apply t o  g r a n t  f u n d s  i n  
t h e  h a n d s  o f  a g r a n t e e  is  3 1  U . S . C .  6 551 .  

For example, t h e  A m e r i c a n  Law I n s t i t u t e  c o u l d  u s e  f u n d s  
p r o v i d e d  by t h e  E n v i r o n m e n t a l  P r o t e c t i o n  Agency  i n  t h e  form o f  
a s t a t u t o r i l y  a u t h o r i z e d  t r a i n i n g  g r a n t  t o  d e f r a y  t r a n s p o r t a -  
t i o n  a n d  s u b s i s t e n c e  e x p e n s e s  of law s t u d e n t s  a n d  p r a c t i c i n g  
e n v i r o n m e n t a l  l a w y e r s  a t  a n  e n v i r o n m e n t a l  law s e m i n a r .  
55  Cornp. Cen .  750 ( 1 9 7 6 ) .  See a l s o  €3-03261, F e b r u a r y  1 0 ,  1 9 4 9 .  
For t h i s  resul t  t o  a p p l y ,  t h e  g r a n t  n u s t  be made  for  a n  a u t h -  
o r i z e d  g r a n t  p u r p o s e  a n d  t h e r e  m u s t  be n o  p r o v i s i o n  t o  t h e  
c o n t r a r y  i n  t h e  g r a n t  a g r e e m e n t .  Once  t h e s e  c o n d i t i o n s  a r e  
met, t h e  g r a n t e e ' s  u s e  of t h e  f u n d s  i s  n o t  i m p a i r e d  by 3 1  U . S . C .  
6 551. Elowever, a n  a g e n c y  may n o t  use t h e  g r a n t  m e c h a n i s m  f o r  
t h e  sole p u r p o s e  of c i r c u m v e n t i n g  31 U.S .C .  5 5 5 1 ,  t h a t  i s ,  t o  
d o  i n d i r e c t l y  t h a t  w h i c h  i t  c o u l d  n o t  d o  d i r ec t ly .  

T h i s  c o n c e p t  i s  d i s c u s s e d  i n  more d e t a i l  i n  C h a p t e r  1 3 ,  
t h i s  M a n u a l .  
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(2) Attorney's Fees 

(a) Introduction 

Questions as to the availability of appropriated funds to 
pay attorney's fees arise in many contexts. Attorney's fees 
awarded by courts are discussed in Chapter 12, this Manual. 
This Section deals with administrative payments. 

Traditionally, the IJnited States has followed what has 
come to be known as the "American Rule," that each party in 
litigation or administrative proceedings is personally respon- 
sible for his or her own attorney's fees. In other words, in 
the absence of statutory authority to the contrary, the losing 
party nay not be forced to pay the winner's attorney. Alyeska 
Pipeline ._ Co. ~ v. Wilderness -- Society, 4 2 1  U.S. 240 (1975). - 4/ 

One application of the American Rule is that a claimant 
who prosecutes an administrative clain against the United 
States is not entitled to reimbursement of legal fees unless 
authorized by statute. E.g., 37 Comp. Gen. 485, 487 (1958); 
49  Comp. Cen. 44 (1969); 57 Comp. Gen. 554 (1978); 5 - 1 8 9 0 4 5 ,  
January 26, 1979. To illustrate, a vendor who successfully 
filed a claim for the payment of goods sold and delivered to 
a Navy vessel was not entitled to reimbursement of attorney's 
fees. B-187877, April 14, 1977. Similarly non-reimbursable 
were legal fees incurred incident to prosecuting a claim for 
damages for breach of an oral agreement. €3-188607, ,July 19, 
1977. "Fairness" and "decency," however appealing, do not 
compensate for the lack of statutory authority. 57 Comp. 
Gen. 856, 961 (1978). 

Correspondingly, attorney's fees incurred by a bidder for 
a Government contract in pursuing a bid protest with GAO are 
not compensable. 57 C o m p .  Gen. 125, 127 (1977); H-197174, 
August 25, 1980; B - 1 9 2 9 1 0 ,  April 11, 1979. 

- - - - - - - - .- - - - 
This Section reflects the law prior to enactment of the 
E q u a l  Access to Justice Act, Public Law 96-481, title 11. 
The Act, effective October 1, 1 9 8 1 ,  authorizes the award- 
ing of attorney's fees and expenses in a number of admin- 
istrative and judicial situations where it had not been 
previously authorized. The act was given an initial life 
of three years. Should it be made permanent, its impact 
will be included in a future revision of this Section. 
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P a y m e n t s  t o  a t t o r n e y s  a l s o  a r i s e  i n  a number o f  s i t u a t i o n s  
w h i c h  a r e ,  s t r i c t l y  s p e a k i n g ,  n o t  a p p l i c a t i o n s  o f  t h e  A m e r i c a n  
R u l e ,  t h a t  i s ,  w h i c h  d o  n o t  i n v o l v e  p a y m e n t  o f  f e e s  t o  a 
" p r e v a i l i n g  p a r t y . "  The  approach i n  t h e s e  cases  is  t o  look 
f i r s t  f o r  s t a t u t o r y  a u t h o r i t y  a n d  i f  express s t a t u t o r y  a u t h -  
o r i t y  d o e s  n o t  e x i s t ,  a p p l y  t h e  v a r i o u s  p r i n c i p l e s  d i s c u s s e d  
t h r o u g h o u t  t h i s  Manua l ,  s u c h  a s  t h e  n e c e s s a r y  e x p e n s e  d o c t r i n e .  

F o r  e x a m p l e ,  a p r i v a t e  a t t o r n e y  s o u g h t  r e i m b u r s e m e n t  f o r  
o u t - o f - p o c k e t  e x p e n s e s  h e  i n c u r r e d  i n c i d e n t  t o  a "spec ia l  pro- 
c e e d i n g "  i n i t i a t e d  b y  t h e  Nuc lea r  R e g u l a t o r y  Commiss ion  t o  i n -  
v e s t i g a t e  c h a r g e s  o f  m i s c o n d u c t  r a i s e d  b y  t h e  a t t o r n e y  a g a i n s t  
N R C  s t a f f  members a n d  b y  t h e  s t a f f  members  a g a i n s t  t h e  a t t o r n e y .  
T h e r e  was  n o  s t a t u t o r y  a u t h o r i t y  t o  r e i m b u r s e  t h e  a t t o r n e y ,  n o r  
c o u l d  t h e  p a y m e n t  b e  j u s t i f i e d  a s  a n e c e s s a r y  e x p e n s e  s i n c e  i t  
was n o t  r e a s o n a b l y  n e c e s s a r y  t o  c a r r y i n g  o u t  NRC f u n c t i o n s .  
T h e r e f o r e ,  paymen t  was u n a u t h o r i z e d .  B-192784,  J a n u a r y  1 0 ,  
1 9 7 9 .  I n  a n o t h e r  case,  t h e  S m a l l  R u s i n e s s  A d m i n i s t r a t i o n  c o u l d  
n o t  r e imburse  a b a n k  f o r  l e g a l  f e e s  t h e  b a n k  i n c u r r e d  i n  pro- 
t e c t i n g  i t s  i n t e r e s t  i n  a n  SRA-guaran teed  l o a n  s i n c e  S B A  n e i t h e r  
c o n t r a c t e d  w i t h  t h e  a t t o r n e y  n o r  d i d  i t  b e n e f i t  f r o m  h i s  
s e r v i c e s .  8 -187950 ,  A p r i l  2 6 ,  1 9 7 7 .  

The  s i t u a t i o n s  most commonly a r i s i n g  i n  d e c i s i o n s  o f  t h e  
Comptroller G e n e r a l  a r e  d i s c u s s e d  i n  t h e  r e m a i n i n g  s u b s e c t i o n s  
o f  t h i s  S e c t i o n .  

( b )  H i r i n g  o f  A t t o r n e y s  b y  Governmen t  A g e n c i e s  

D u r i n g  t h e  f i r s t  c e n t u r y  of t h e  R e p u b l i c ,  Governmen t  
a g e n c i e s  who n e e d e d  l a w y e r s  e i t h e r  a s  c o u n s e l l o r s  o r  l i t i g a t o r s  
s i m p l y  w e n t  o u t  and  h i r e d  t h e m .  N o t  o n l y  was t h i s  s y s t e m  
e x p e n s i v e  ( p a y m e n t s  f r o m  t h e  p u b l i c  t r e a s u r y  a r e  n o t  c o n d u c i v e  
t o  r e d u c e d  f e e s ) ,  i t  r e s u l t e d  i n  i n c o n s i s t e n c i e s  i n  t h e  Govern -  
m e n t ' s  l e g a l  p o s i t i o n .  C o n g r e s s  r e m e d i e d  t h e  s i t u a t i o n  i n  1 8 7 0  
b y  c r e a t i n g  t h e  D e p a r t m e n t  of J u s t i c e ,  h e a d e d  by t h e  A t t o r n e y  
G e n e r a l .  A c t  o f  J u n e  2 2 ,  1 8 7 0 ,  4 1 s t  Cong. ,  2d Sess . ,  c h .  1 5 0 ,  
1 6  S t a t .  1 6 2 .  

T o  assure  t h a t  t h e  o b j e c t i v e s  o f  t h e  1 8 7 0  l e g i s l a t i o n  
w o u l d  b e  a c h i e v e d ,  C o n g r e s s  i n c l u d e d  s e c t i o n  17 w h i c h  ( a )  pro- 
h i b i t e d  e x e c u t i v e  a g e n c i e s  f r o m  e m p l o y i n g  a t t o r n e y s  a t  t h e  
e x p e n s e  of t h e  U n i t e d  S t a t e s ,  a n d  ( b )  p r o h i b i t e d  p a y m e n t s  t o  
a t t o r n e y s ,  except  t h o s e  employed  b y  t h e  Jus t ice  D e p a r t m e n t ,  
u n l e s s  t h e  A t t o r n e y  G e n e r a l  c e r t i f i e d  t h a t  t h e  s e r v i c e s  could 
n o t  be performed b y  t h e  J u s t i c e  D e p a r t m e n t .  The  t w o  p a r t s  of 
s e c t i o n  1 7  s u b s e q u e n t l y  became R e v i s e d  S t a t u t e s  9 s  1 8 9  a n d  365 .  
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A s  t h e  F e d e r a l  Government g rew i n  s i z e  and c o m p l e x i t y ,  
i t  became a p p a r e n t  t h a t  t h e  need  f o r  c e n t r a l i z a t i o n  o f  l e g a l  
s e r v i c e s  w i t h i n  t h e  J u s t i c e  Depar tment  r e l a t e d  p r i m a r i l y  t o  
t h e  s p e c i a l t y  o f  l i t i g a t i o n .  Thus ,  w i t h  c o n g r e s s i o n a l  
a p p r o v a l ,  F e d e r a l  a g e n c i e s  r e g u l a r l y  employed a t t o r n e y s  t o  
s e r v e  a s  l e g a l  a d v i s e r s .  ( T h e  term "At to rney-Adv i se r "  is 
s t i l l  commonly used t o  d e s i g n a t e  s t a f f  a t t o r n e y s  i n  many 
Government a g e n c i e s . )  When T i t l e  5 o f  t h e  Un i t ed  S t a t e s  Code 
was r e c o d i f i e d  i n  1 9 6 6 r  t h e  s u c c e s s o r s  o f  Rev i sed  S t a t u t e s  
S S  189 and 365 were  combined i n t o  t h e  new 5 U.S.C. s 3105. 
T h i s  s t a t u t e ,  r e f l e c t i n g  t h e  e v o l v e d  s t a t e  o f  t h e  l a w ,  p r o -  
h i b i t s  t h e  e x e c u t i v e  and m i l i t a r y  d e p a r t m e n t s  from employing  
a t t o r n e y s  " f o r  t h e  c o n d u c t  of l i t i g a t i o n  i n  which t h e  Un i t ed  
S t a t e s ,  a n  a g e n c y ,  o r  employee t h e r e o f  is a p a r t y ,  o r  is 
i n t e r e s t e d . "  T h e  a g e n c i e s  a r e  r e q u i r e d  t o  r e f e r  s u c h  m a t t e r s  
t o  t h e  J u s t i c e  Depar tment .  5/ T h u s ,  a g e n c i e s  r o u t i n e l y  employ 
a t t o r n e y s  t o  p r o v i d e  l e g a l  s e r v i c e s  o t h e r  t h a n  l i t i q a t i o n ,  b u t  
may n o t  employ a t t o r n e y s  a s  l i t i g a t o r s  u n l e s s  t h e y  have  s t a t u -  
t o r y  a u t h o r i t y  t o  c o n d u c t  t h e i r  own l i t i g a t i o n .  

Norma l ly ,  i n  v i ew o f  t h e  e x i s t e n c e  o f  t h e  Jus t i ce  Depar t -  
m e n t  and t h e  a g e n c y ' s  own s t a f f  a t t o r n e y s ,  t h e  need f o r  a 
F e d e r a l  agency  t o  r e t a i n  p r i v a t e  c o u n s e l  s h o u l d  r a r e l y  o c c u r .  
I n  l i m i t e d  s i t u a t i o n s ,  t h e  C o m p t r o l l e r  G e n e r a l  h a s  h e l d  t h a t  
t h e  r e t e n t i o n  o f  p r i v a t e  a t t o r n e y s  a s  e x p e r t s  o r  c o n s u l t a n t s  
under  5 U.S.C. 3109 was a u t h o r i z e d .  For example, i n  
E-192406, Oc tobe r  1 2 ,  1 9 7 8 ,  GAO c o n c l u d e d  t h a t  t h e  ( t h e n )  
C i v i l  S e r v i c e  Commission c o u l d  h i r e  a p r i v a t e  l aw  f i r m  under  
5 U.S.C. s 3109 t o  s e r v e  a s  " s p e c i a l  c o u n s e l "  t o  t h e  Chairman 
t o  i n v e s t i g a t e  a l l e g e d  mer i t  s y s t e m  a b u s e s ,  s i n c e  t h e  m a t t e r  
was n o t  c o v e r e d  by 5 U . S . C .  9 3106 n o r  o t h e r w i s e  under  t h e  
j u r i s d i c t i o n  o f  t h e  Just ice  Depar tment .  S i m i l a r l y ,  t h e  Navajo  
and Hopi I n d i a n  R e l o c a t i o n  Commission c o u l d  r e t a i n  a p r i v a t e  
a t t o r n e y  unde r  5 U.S.C. S 3109 as  an  i n d e p e n d e n t  c o n t r a c t o r  
t o  h a n d l e  m a t t e r s  beyond t h e  J u s t i c e  D e p a r t m e n t ' s  j u r i s d i c -  
t i o n ,  where t h e  workload was i n s u f f i c i e n t  t o  j u s t i f y  h i r i n g  
a f u l l - t i m e  a t t o r n e y .  E-114868.18, F e b r u a r y  1 0 ,  1978.  See  
a l s o  6 1  Comp. Gen .  (E-202159, November A ,  1 9 8 1 ) ;  
B-133381, J u l y  2 2 ,  1977;  B-141529, J u l y  1 5 ,  1963.  

--- 
- 5/ Many e a r l y  d e c i s i o n s  w i l l  b e  found d e a l i n g  w i t h  Rev i sed  

S t a t u t e s  F $  1 8 9  and 365.  E.g. ,  5 Comp. Gen.  382 ( 1 9 2 5 ) ;  
6 Comp. G e n .  517 ( 1 9 2 7 ) .  For t h e  most  p a r t  t h e y  may be  
d i s r e g a r d e d  a s  a p p l y i n g  s t a t u t o r y  p r o v i s i o n s  which have 
s ince  became o b s o l e t e .  Bowever, d e c i s i o n s  under  R.S. 
S S  189 and 365 remain  v a l i d  t o  t h e  e x t e n t  t h e y  c o n c e r n  
t h e  elements o f  t h o s e  s t a t u t e s  w h i c h  s u r v i v e d  i n t o  
5 U . S . C .  S 3106. E.g. , 32 Comp. Gen.  118  ( 1 9 5 2 ) .  
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Agencies may have specific authority to retain special 
counsel in addition to the lawyers on the regular payroll. 
For example, appropriations for t h e  Federal Cominunications 
Commission have traditionally included "special counsel fees." 
The Comptroller General has construed this authority as per- 
mitting contractual arrangements with former employees as 
retired annuitants to perform functions for which they were 
uniuuely uualified. Since the appropriation provision con- 
stitutes independent authority, the contracts are not subject 
to the salary limitations of 5 U.S.C. S 31179. 53 Cornp. 
Gen. 702 (1974); P-180708, January 30, 1976. Rowever, the 
authority is limited to services of the legal profession and 
does not embrace "counsel" in a broader sense. 8-180708, 
July 22, 1975. 

Another situation in which agency appropriations may be 
available, in limited situations, to retain or reimburse pri- 
vate counsel is to defend employees sued for actions taken in 
the performance of their official duties. This is discussed 
in the next subsection. 
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( c )  ~- S u i t s  A g a i n s t  Governmen t  - O f f i c e r s  a n d  E m p l o y e e s  

A t  o n e  t i m e ,  Governmen t  e m p l o y e e s  were c o n s i d e r e d  l a r g e l y  
immune f r o m  b e i n g  s u e d  f o r  a c t i o n s  t h e y  t o o k  w h i l e  p e r f o r m i n g  
t h e i r  o f f i c i a l  d u t i e s .  T h i s  i s  n o  l o n g e r  t r u e .  For a v a r i e t y  
o f  r e a s o n s ,  i t  is n o  l o n g e r  uncommon f o r  a Governmen t  e m p l o y e e  
t o  be s u e d  i n  h i s  i n d i v i d u a l  c a p a c i t y  f o r  s o m e t h i n g  h e  d i d  ( o r  
f a i l e d  t o  d o )  w h i l e  p e r f o r m i n g  h i s  j o b .  For e x a m p l e ,  t h e  
Supreme  C o u r t  h e l d  i n  1 9 7 8  t h a t  a n  E x e c u t i v e  o f f i c i a l  h a s  o n l y  
a " q u a l i f i e d  immuni ty"  f o r  s o - c a l l e d  " c o n s t i t u t i o n a l  tor ts"  
( a l l e g e d  v i o l a t i o n s  o f  c o n s t i t u t i o n a l  r i g h t s ) .  B u t z  v .  
Economou, 438  U . S .  4 7 5  ( 1 9 7 8 ) .  I n  a n y  e v e n t ,  r e g a r d l e s s  o f  
w h e t h e r  t h e  e m p l o y e e  u l t i m a t e l y  w i n s  o r  loses ,  h e  h a s  t o  de -  
f e n d  t h e  s u i t  and  t h e r e f o r e  w i l l  n e e d  p r o f e s s i o n a l  l e g a l  re- 
p r e s e n t a t i o n .  

-- 
__I- 

A s  a g e n e r a l  p r o p o s i t i o n ,  GAO c o n s i d e r s  t h e  h i r i n g  o f  a n  
a t t o r n e y  t o  be a mat ter  b e t w e e n  t h e  a t t o r n e y  a n d  t h e  c l i e n t ,  
and  t h i s  i s  n o  l e s s  t r u e  when t h e  c l i e n t  i s  a Governmen t  
o f f i c e r  o r  e m p l o y e e .  E.g., 5 5  C o m p .  Gen. 1 4 1 8 ,  1 4 1 9  ( 1 9 7 6 ) .  
However ,  t h e  d e c i s i o n s  h a v e  l o n g  r e c o g n i z e d  a n o t h e r  p r i n c i p l e  
a s  w e l l :  Where a n  o f f i c e r  of t h e  U n i t e d  S t a t e s  i s  s u e d  be- 
cause o f  some o f f i c i a l  a c t  d o n e  i n  t h e  d i s c h a r g e  o f  a n  o f f i -  
c i a l  d i i t y ,  t h e  e x p e n s e  o f  d e f e n d i n g  t h e  s u i t  s h o u l d  be b o r n e  
by t h e  Y n i t e d  S t a t e s .  -- E . g . ,  6 Comp. Gen. 214 ( 1 9 2 6 ) .  T h i s  
s u b s e c t i o n  w i l l  d i s c u s s  when appropr ia ted  f u n d s  may be u s e d  
f o r  a t t o r n e y ' s  f e e s  t o  d e f e n d  a Governmen t  o f f i c e r  o r  e m -  
p l o y e e .  

G e n e r a l l y ,  when a p r e s e n t  o r  f o r m e r  e m p l o y e e  i s  s u e d  f o r  
a c t i o n s  p e r f o r m e d  a s  p a r t  o f  h i s  o f f i c i a l  d u t i e s ,  h i s  d e f e n s e  
is  p r o v i d e d  b y  t h e  D e p a r t m e n t  of J u s t i c e .  I n  o rder  f o r  a 
g i v e n  case t o  b e  e l i q i b l e  f o r  Jus t i ce  D e p a r t m e n t  r e p r e s e n t a -  
t i o n ,  t h e  J u s t i c e  D e p a r t m e n t  m u s t  d e t e r m i n e  t h a t  t h e  em- 
p l o y e e ' s  a c t i o n  w h i c h  g a v e  r i s e  t o  t h e  s u i t  was p e r f o r m e d  
w i t h i n  t h e  scope o f  Federa l  e m p l o y m e n t ,  a n d  t h a t  p r o v i d i n g  
r e p r e s e n t a t i o n  is  i n  t h e  i n t e r e s t  of t h e  U n i t e d  S t a t e s .  

The  r o l e  o f  t h e  Jus t i ce  D e p a r t m e n t  d e r i v e s  f r o m  a 
number  o f  s t a t u t o r y  p r o v i s i o n s :  28 [J.S.C. S S  515-519 ,  5 4 3 ,  
and  547 .  T h e s e  s t a t u t e s  e s t a b l i s h  t h e  J u s t i c e  D e p a r t m e n t  a s  
t h e  G o v e r n m e n t ' s  l i t i g a t o r ,  w h i c h  f o r  t h e  most p a r t  means  
r e p r e s e n t a t i o n  b y  J u s t i c e  D e p a r t m e n t  a t t o r n e y s .  T o  r e i n -  
f o r c e  t h e s e  p r o v i s i o n s ,  5 U . S . C .  S 3 1 0 6 ,  p r e v i o u s l y  n o t e d ,  
p r o h i b i t s  e x e c u t i v e  o r  m i l i t a r y  a g e n c i e s  f r o m  e m p l o y i n g  
a t t o r n e y s  f o r  t h e  c o n d u c t  o f  l i t i g a t i o n  i n  w h i c h  t h e  U n i t e d  
S t a t e s  o r  o n e  o f  i t s  a g e n c i e s  o r  e m p l o y e e s  i s  a p a r t y  o r  i s  
i n t e r e s t e d .  The  a g e n c i e s  m u s t  r e f e r  s u c h  m a t t e r s  t o  t h e  
J u s t i c e  D e p a r t m e n t .  T h e  J u s t i c e  D e p a r t m e n t  h a s  a l so  i s s u e d  
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i m p l e m e n t i n g  r e g u l a t i o n s ,  f o u n d  a t  28 C.F .R.  C 6  50 .15  a n d  
50 .16 .  6 /  T h i s  s t a t u t o r y  scheme  i s  d e s i g n e d  t o  e n c o u r a g e  
e m p l o y e e s  t o  v i g o r o u s l y  c a r r y  o u t  t h e i r  d u t i e s  b y  a s s u r i n g  
them o f  a n  a d e q u a t e  d e f e n s e  a t  n o  cos t  i f  t h e y  s h o u l d  b e  
s u e d  i n  t h e  course o f  e x e c u t i n g  t h e i r  r e s p o n s i b i l i t i e s .  

I n  a d d i t i o n ,  t h e  Comptroller G e n e r a l  h a s  r e c o g n i z e d  
t h a t  t h e  s t a t u t e s  c i t e d  a b o v e  a u t h o r i z e  t h e  J u s t i c e  Depart- 
men t  t o  r e t a i n  p r i v a t e  c o u n s e l ,  p a y a b l e  f r o m  Just ice  D e -  
p a r t m e n t  a p p r o p r i a t i o n s ,  i f  d e t e r m i n e d  n e c e s s a r y  and  i n  t h e  
i n t e r e s t  of t h e  U n i t e d  S t a t e s .  E .g . ,  B-22494, J a n u a r y  1 0 ,  
1 9 4 2 .  F o r  example, t h e  J u s t i c e  D e p a r t r n e n t  w i l l  n o t  pro- 
v i d e  r e p r e s e n t a t i o n  i f  t h e  e m p l o y e e  i s  t h e  t a r g e t  o f  a 
c r i m i n a l  i n v e s t i g a t i o n ,  b u t  may a u t h o r i z e  p r i v a t e  c o u n s e l  
a t  , Jus t i ce  D e p a r t m e n t  e x p e n s e  i f  a d e c i s i o n  t o  s e e k  a n  i n -  
d i c t m e n t  h a s  n o t  y e t  b e e n  made. The  Jus t ice  D e p a r t m e n t  
n a y  a l s o  a u t h o r i z e  p r i v a t e  c o u n s e l  i f  i t  p e r c e i v e s  a con-  
f l i c t  o f  i n t e r e s t  b e t w e e n  t h e  l e g a l  o r  f a c t u a l  p o s i t i o n s  
of d i f f e r e n t  Governmen t  d e f e n d a n t s  i n  t h e  same case. 
28 C.F.R. C S  50.15  a n d  50 .16 .  One t y p e  o f  s u i t  t o  w h i c h  
t h e s e  r e g u l a t i o n s  a p p l y  i s  a c i v i l  a c t i o n  a g a i n s t  a n  em-  
p l o y e e  u n d e r  s e c t i o n  7217 o f  t h e  I n t e r n a l  Revenue  Code 
f o r  improper d i s c l o s u r e  o f  t a x  r e t u r n s .  S e e  56 Cornp. 
Gen. 515, 621-624 ( 1 9 7 7 ) .  

T h e  r o l e  a n d  a u t h o r i t y  o f  t h e  J u s t i c e  D e p a r t m e n t  i n  pro- 
v i d i n g  l e g a l  r e p r e s e n t a t i o n  t o  e m p l o y e e s ,  a s  o u t l i n e d  a b o v e ,  
h a v e  b e e n  d i s c u s s e d  i n  s e v e r a l  o p i n i o n s  t o  Members of Con- 
g r e s s .  See 0 -130441 ,  A p r i l  1 2 ,  1 9 7 3 ;  R-130441, May 8 ,  1 9 7 5 ;  
B-150136/B-130441,  May 19, 1978 .  

T h u s ,  a n  e m p l o y e e  who l e a r n s  t h a t  h e  is  b e i n g  s u e d  
s h o u l d  f i r s t  exp lo re  t h e  p o s s i b i l i t y  of o b t a i n i n g  r e p r e s e n t a -  
t i o n  t h r o u g h  t h e  Jus t i ce  D e p a r t m e n t .  P r o c e d u r e s  f o r  r e q u e s t -  
i n g  r e p r e s e n t a t i o n  a r e  f o u n d  i n  28  C.F.R. C 5 0 . 1 5 ( a ) .  The  
i m p o r t a n c e  of t h i s  s t e p  m u s t  b e  e m p h a s i z e d .  I f  t h e  e m p l o y e e  
f a i l s  t o  i m m e d i a t e l y  s e e k  Jus t ice  D e p a r t m e n t  r e p r e s e n t a t i o n ,  
h e  may f i n d ,  a s  d i s c u s s e d  below, t h a t  h e  is  s t u c k  f o o t i n g  t h e  
b i l l  f o r  h i s  a t t o r n e y ' s  f e e s  e v e n  i n  cases w h e r e  t h e  e x p e n s e  
n i g h t  o t h e r w i s e  h a v e  S e e n  p a i d  b y  t h e  Governmen t .  

6/ F o r  cases w h e r e  t h e  F e d e r a l  T o r t  C l a i m s  A c t  is  t h e  - 
e x c l u s i v e  r emedy  (motor v e h i c l e  cases a n d  c e r t a i n  m e d i c a l  
malprac t ice  ca ses ) ,  see 28 C.F.R. P a r t  1 5  a n d  t h e  
d i s c u s s i o n  of  t h e  F e d e r a l  T o r t  C l a i m s  A c t ,  C h a p t e r  11 
( P a r t  I ) ,  t h i s  N a n u a l .  
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I f  Jus t ice  D e p a r t m e n t  r e p r e s e n t a t i o n  i s  u n a v a i l a b l e ,  
t he re  are  l i m i t e d  s i t u a t i o n s  i n  w h i c h  a p p r o p r i a t i o n s  o f  t h e  
e m p l o y i n g  a g e n c y  may b e  a v a i l a b l e  t o  r e t a i n  p r i v a t e  c o u n s e l .  
G e n e r a l l y ,  before a n  a g e n c y  c a n  c o n s i d e r  u s i n g  i t s  own f u n d s ,  
J u s t i c e  D e p a r t m e n t  r e p r e s e n t a t i o n  m u s t  f i r s t  h a v e  b e e n  s o u g h t  
a n d  m u s t  be appropr i a t e  h u t  u n a v a i l a b l e ,  a n d  r e p r e s e n t a t i o n  
n u s t  be i n  t h e  i n t e r e s t  of t h e  U n i t e d  S t a t e s .  T h e  e m p l o y e e ' s  
p e r s o n a l  i n t e r e s t  i n  t h e  outcome d o e s  n o t  a u t o m a t i c a l l y  pre- 
e m p t  a l e g i t i m a t e  Governmen t  i n t e r e s t .  The  two may e x i s t  
s i d e - b y - s i d e .  T h e  law i n  t h i s  a r e a  i s  r e l a t i v e l y  new a n d  is 
s t i l l  e v o l v i n g .  

One case,  53  Comp. Gen. 3 0 1  ( 1 9 7 3 1 ,  d e a l t  w i t h  s u i t s  
a g a i n s t  F e d e r a l  j u d g e s  a n d  o t h e r  j u d i c i a l  o f f i c e r s .  T h e  s u i t s  
a r i s e  i n  a v a r i e t y  of c o n t e x t s ,  o f t e n  i n v o l v i n g  c o l l a t e r a l  
a t t a c k s  on t h e  j u d g e s '  r u l i n g s  i n  o r i g i n a l  a c t i o n s .  W h i l e  
many o f  t h e  s u i t s  a r e  f r i v o l o u s ,  some s o r t  o f  d e f e n s e ,  e v e n  i f  
o n l y  a pro f o r m a  s u b m i s s i o n ,  i s  almost a l w a y s  n e c e s s a r y .  I n  
many cases,  s u c h  a s  a c t i o n s  w h e r e  n o  p e r s o n a l  r e l ie f  i s  s o u g h t  
a g a i n s t  t h e  j u d i c i a l  o f f i c e r ,  o r  i n  p o t e n t i a l  c o n f l i c t  of 
i n t e r e s t  s i t u a t i o n s ,  t h e  Jus t i ce  D e p a r t m e n t  h a s  d e t e r m i q e d  
t h a t  i t  c a n n o t  o r  w i l l  n o t  p r o v i d e  r e p r e s e n t a t i o n .  T h e  Comp- 
t r o l l e r  G e n e r a l  h e l d  t h a t  j u d i c i a r y  a p p r o p r i a t i o n s  a r e  a v a i l -  
a b l e  t o  p a y  t h e  cos t s  of l i t i g a t i o n ,  i n c l u d i n g  " m i n i m a l  f e e s "  
t o  p r i v a t e  a t t o r n e y s ,  i f  d e t e r m i n e d  t o  h e  i n  t h e  bes t  i n t e r e s t  
o f  t h e  U n i t e d  S t a t e s  a n d  n e c e s s a r y  t o  c a r r y  o u t  t h e  p u r p o s e s  
o f  t h e  a p p r o p r i a t i o n .  T h e  Comptroller G e n e r a l  a t t a c h e d  
s e v e r a l  c o n d i t i o n s  t o  t h e  d e c i s i o n :  (1) t h e  Jus t ice  Depart-  
m e n t  m u s t  h a v e  d e c l i n e d  r e p r e s e n t a t i o n ,  a l t h o u g h  i n d i v i d u a l  
requests a re  n o t  r e q u i r e d  f o r  cases f a l l i n g  w i t h i n  t h e  
A t t o r n e y  G e n e r a l ' s  s t a t e d  p o l i c y ;  ( 2 )  t h e  d e t e r m i n a t i o n  of 
n e c e s s i t y  c a n n o t  h e  made b y  t h e  i n d i v i d u a l  d e f e n d a n t  h u t  m u s t  
b e  made b y  t h e  A d m i n i s t r a t i v e  O f f i c e  o f  t h e  TJ.S. C o u r t s ;  and  
( 3 )  t h e  A d m i n i s t r a t i v e  O f f i c e  s h o u l d  make f u l l  d i s c l o s u r e  t o  
t h e  a p p r o p r i a t e  c o n g r e s s i o n a l  committees. 

T h e  same case e x t e n d e d  i t s  h o l d i n g  t o  F e d e r a l  p u b l i c  
d e f e n d e r s  a p p o i n t e d  u n d e r  t h e  C r i m i n a l  J u s t i c e  A c t  who a r e  
s u e d  f o r  a c t i o n s  t a k e n  w i t h i n  t h e  scope o f  t h e i r  d u t i e s .  
A p p r o p r i a t i o n s  f o r  t h e  p u b l i c  d e f e n d e r  s e r v i c e  a r e  a v a i l a b l e  
t o  d e f e n d  t h e  d e f e n d e r s  i f  d e t e r m i n e d  n e c e s s a r y  a n d  i n  t h e  
best i n t e r e s t  o f  t h e  U n i t e d  S t a t e s ,  i f  t h e  J u s t i c e  Depart- 
m e n t  d e c l i n e s  r e p r e s e n t a t i o n ,  a n d  i f  o t h e r  p u b l i c  d e f e n d e r s  
are n o t  a v a i l a b l e  f o r  t h a t  p u r p o s e .  5 3  Comp. Gen. a t  306 .  

I n  5 5  C o m p .  Gen. 408  ( 1 9 7 5 1 ,  t h e  U n i t e d  S t a t e s  
A t t o r n e y  h a d  agreed  t o  d e f e n d  a f o r m e r  S m a l l  B u s i n e s s  Admini-  
s t r a t i o n  e m p l o y e e  who was s u e d  f o r  a c t s  p e r f o r m e d  w i t h i n  t h e  
scope of h i s  employmen t .  The  U . S .  A t t o r n e y  l a t e r  w i t h d r e w  
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from the case even though the Governnent's interest in 
defending the former employee continued. In order to protect 
his own interests, the employee retained the services of a 
private attorney. Since the Justice Department had determined 
that it was in the interest of the United States to defend the 
employee and had undertaken to provide him with legal repre- 
sentation, the Comptroller General held that SBA could reim- 
burse the employee for legal fees incurred as a result of his 
obtaining private counsel when representation by the United 
States subsequently became unavailable. 

While 53 Comp. Gen. 301 and 55 Comp. Gen. 408 are 
widely viewed as establishing the concept that, in appropri- 
ate circumstances, agency appropriations nay be available to 
pay private attorney's fees to defend an employee, several 
later cases established some of the limits on the concept. 

If the employee fails to request Justice Department 
representation in a timely fashion, the employee may be 
forced to bear the expense of any private legal fees in- 
curred. In F3-195314, June 23, 1980, an employee of the 
Internal Revenue Service was sued for improper disclosure 
of confidential information. The employee requested Justice 
Department representation, but not until after she had hired 
a private attorney to file an answer in order to avoid a de- 
fault judgment. The Justice Department agreed to provide 
representation, but declined to pay the private legal fees 
since the case was not within either of the situations per- 
mitted under the Justice Department regulations (discussed 
above). Since the facts could not support a finding that 
Justice Department representation was appropriate but unavail- 
able, IRS appropriations could not be used either. The need 
to take prompt action to avoid a default judgment makes no 
difference since the regulations expressly provide for pro- 
visional representation on the basis of telephone contact. 

~f the actions giving rise to the suit are not within 
the scope of the employee's official duties, even though re- 
lated, there is no entitlement to Government representation 
and hence no legal basis to reimburse attorney's fees. For 
example, in 57 Comp. Gen. 444 (1978), a Department of Agricul- 
ture employee was sued for libel by his supervisor because 
of allegations contained in letters the employee had written 
to various public officials. At the employee's insistence, 
Agriculture wrote to the Justice Department to request repre- 
sentation. However, Agriculture concluded that, while some 
of the employee's actions had been within the scope of his 
official duties, others--such as writing letters to the 
President and to a Senator--were not, Refore Justice reached 
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its decision, the employee retained private counsel and was 
successful in having the suit dismissed. Subsequently, 
Justice determined that the employee would not have been 
eligible for representation since Agriculture had been 
unwilling to say that all of the employee's actions were 
within the scope of his official duties. On this basis, GAO 
found no entitlement to Government representation and dis- 
allowed the employee's claim for reimbursement of his legal 
fees. 

Similarly, GAO denied a claim for legal fees where an 
Army Reserve member on inactive duty was arrested by the 
F B I ,  charged with larceny of Government property, and the 
charge was later dismissed. The Government property involved 
consisted of service weapons and ammunition. The member had 
been authorized to retain weapons and ammunition in his per- 
sonal possession, although it is not clear from the decision 
how this authority justified the possession of seven guns and 
over 100,000 rounds of ammunition, which is what the FBI 
found. In any event, the member's actions did n o t  result from 
the performance of required official duties but were at best 
permissible under existing regulations. Therefore, there was 
no entitlement to either Government-furnished or Government- 
financed representation. B-185612,  August 1 2 ,  1 9 7 6 .  

A related situation is where an employee incurs legal 
fees defending against a fine. In the section of this Chapter 
on Fines and Penalties, a distinction is drawn between an 
action which is a necessary part of an employee's official 
duties and an action which, although taken in the course of 
performing official duties, is not a necessary part of them. 
Ry logical application of this reasoning, where the fine it- 
self is not reimbursable, related legal fees are similarly 
non-reimbursable. Thus, in 57 Comp. Gen. 270 ( 1 9 7 8 1 ,  the 
Comptroller General held that the employing agency could not 
pay legal fees incurred by one of its employees defending 
against a reckless driving charge, where the Justice Depart- 
ment had declined to provide representation or to authorize 
retention of private counsel. See also B-192880,  February 2 7 ,  
1 9 7 9  (non-decision letter). 

Questions over reimbursement of legal fees also arise in 
a number of non-judicial contexts. In B-193712,  May 2 4 ,  1 9 7 9 ,  
GAO concluded that the Central Intelligence Agency could reim- 
burse a staff psychiatrist, who had been directed to prepare a 
psychological profile of Daniel Ellsberg as part of his offi- 
cial duties, for the cost of legal representation before con- 
gressional investigating committees and professional organiza- 
tions. While the Justice Department regulations authorize 
representation a t  congressional proceedings on the same basis 
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as  i n  l a w s u i t s  ( 2 8  C . F . R .  S 5 0 . 1 5 ( a ) ) ,  t h i s  i s  n o t  a n  a rea  
w i t h i n  J u s t i c e ' s  e x c l u s i v e  r e p r e s e n t a t i o n  a u t h o r i t y .  T h e r e -  
fo re ,  w h i l e  i t  may b e  d e s i r a b l e  t o  f i r s t  r e q u e s t  J u s t i c e  D e -  
p a r t m e n t  r e p r e s e n t a t i o n ,  f a i l u r e  t o  d o  so  i n  t h i s  case d i d  n o t  
p r e c l u d e  t h e  u s e  of C I A  a p p r o p r i a t i o n s ,  b a s e d  o n  a n  a d m i n i s -  
t r a t i v e  d e t e r m i n a t i o n  t h a t  t h e  p s y c h i a t r i s t ' s  a c t i v i t i e s  were 
n e c e s s a r y  t o  c a r r y  o u t  a u t h o r i z e d  C I A  f u n c t i o n s .  

The  J u s t i c e  D e p a r t m e n t  w i l l  n o t  p r o v i d e  r e p r e s e n t a t i o n  
i n  a d m i n i s t r a t i v e  d i s c i p l i n a r y  p r o c e e d i n g s  b e c a u s e  o f  t h e  
p o t e n t i a l  c o n f l i c t  i n  t h e  e v e n t  t h e  e m p l o y e e  l a t e r  s u e s  t h e  
Governmen t .  I n  o n e  case,  GAO c o n c l u d e d  t h a t  t h e  Nuclear Reg- 
u l a t o r y  Commiss ion  c o u l d  r e t a i n  p r i v a t e  c o u n s e l  t o  r e p r e s e n t  
two NCR s t a f f  members  a t  a d i s c i p l i n a r y  p r o c e e d i n g  w h e r e  t h e  
a g e n c y  d e t e r m i n e d  t h a t  t h e  e m p l o y e e s  h a d  b e e n  a c t i n g  w i t h i n  
t h e  scope o f  t h e i r  a u t h o r i t y .  R-127945, Apr i l  5 ,  1 9 7 9 .  See 
a l s o  B-192784,  J a n u a r y  1 0 ,  1 9 7 9 .  I n  a n o t h e r  case ,  h o w e v e r ,  
58 Comp. Gen.  6 1 3  ( 1 9 7 9 1 ,  t h e  S e c u r i t i e s  a n d  Exchange  Com- 
m i s s i o n  c o u l d  n o t  reimburse t h e  l e g a l  f e e s  of a n  SEC e m p l o y e e  
a t  a d i s c i p l i n a r y  h e a r i n g  e v e n  t h o u g h  t h e  p r o c e e d i n g  was 
u l t i m a t e l y  r e s o l v e d  i n  t h e  e m p l o y e e ' s  f a v o r .  The  d i s t i n c t i o n  
is t h a t  i n  t h e  FJRC case,  t h e  m i s c o n d u c t  c h a r g e  h a d  b e e n  
r a i s e d  a n d  p u r s u e d  b y  a t h i r d  p a r t y ,  w h e r e a s  i n  t h e  SEC case,  
w h i l e  t h e  c h a r g e  was i n i t i a l l y  r a i s e d  b y  a n  o u t s i d e  p a r t y ,  
i t  was p u r s u e d  based o n  t h e  SEC's i n d e p e n d e n t  d e t e r m i n a t i o n  
t o  i n v e s t i g a t e  t h e  a l l e g a t i o n .  A l s o ,  t h e  d e t e r m i n a t i o n  t o  
p r o v i d e  l e g a l  r e p r e s e n t a t i o n  m u s t  b e  made a t  t h e  ou t se t  o f  
t h e  p r o c e e d i n g s  and  n o t  a t  t h e  e n d  b a s e d  o n  t h e  o u t c o m e .  

G o v e r n m e n t - f i n a n c e d  l e g a l  c o u n s e l  was a l s o  h e l d  improper 
a t  a g r i e v a n c e  h e a r i n g  w h e r e  t h e  l e g a l  l i a b i l i t y  of t h e  e m -  
p l o y e e  was n o t  a n  i s s u e  and  t h e  p u r p o s e  o f  t h e  h e a r i n g  was 
s o l e l y  t o  d e v e l o p  f a c t s .  5 5  Comp. Gen. 1 4 1 8  ( 1 9 7 6 ) .  

T h e  p r e c e d i n g  cases  h a v e  a l l  i n v o l v e d  l e g a l  f e e s  i n c u r r e d  
f o r  r e p r e s e n t a t i o n  o f  t h e  e m p l o y e e .  A d i f f e r e n t  s i t u a t i o n  
o c c u r r e d  i n  59  Comp. Gen. 489  ( 1 9 8 0 ) .  I n  1 9 6 9 ,  l o c a l  po l i ce  
r a i d e d  a C h i c a g o  a p a r t m e n t  h o u s i n g  members  of t h e  B l a c k  
P a n t h e r  P a r t y .  The  r a i d  e r u p t e d  i n t o  v i o l e n c e  a n d  t w o  o f  t h e  
o c c u p a n t s  were k i l l e d .  S u b s e q u e n t l y ,  t h e  s u r v i v i n g  o c c u p a n t s  
a n d  t h e  e s t a t e s  of the deceased s u e d  S t a t e  law e n f o r c e m e n t  
o f f i c i a l s  a n d  s e v e r a l  a g e n t s  of t h e  F e d e r a l  B u r e a u  o f  I n v e s t i -  
g a t i o n ,  a l l e g i n g  v i o l a t i o n s  of c i v i l  r i g h t s  a n d  t h e  I l l i n o i s  
w r o n g f u l  d e a t h  s t a t u t e .  The  J u s t i c e  D e p a r t m e n t  r e p r e s e n t e d  
t h e  Federa l  d e f e n d a n t s ,  who were b e i n g  s u e d  i n  t h e i r  
i n d i v i d u a l  capaci t ies .  
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A s  t h e  l i t i g a t i o n  p r o g r e s s e d ,  a p o s s i b i l i t y  emerged t h a t  
t h e  cour t  m i g h t  g r a n t  t h e  p l a i n t i f f s  a n  award o f  a t t o r n e y ' s  
f e e s ,  i n  p a r t  a g a i n s t  t h e  F B I  a g e n t s .  The J u s t i c e  Depar tment  
a s k e d  w h e t h e r  FBI a p p r o p r i a t i o n s  w o u l d  b e  a v a i l a b l e  t o  reim- 
b u r s e  s u c h  a n  award.  Norma l ly ,  t h e  C o m p t r o l l e r  General would 
d e c l i n e  t o  r e n d e r  a d e c i s i o n  on  a q u e s t i o n  which  i s  p r e m a t u r e  
and e s s e n t i a l l y  h y p o t h e t i c a l .  Here, however ,  i n  v iew o f  t h e  
l e g a l  s t r a t e g y  p roposed  by t h e  Jus t ice  Depar tment  ( t h e  case 
a l s o  i n v o l v e d  i s s u e s  r a i s i n g  t h e  p o t e n t i a l  l i a b i l i t y  o f  t h e  
U n i t e d  S t a t e s ) ,  i t  was i m p o r t a n t  t o  know i f  t h e  f e e s  c o u l d  b e  
r e i m b u r s e d  b e c a u s e  i f  t h e y  c o u l d  n o t ,  i t  m i g h t  b e  n e c e s s a r y  
f o r  t h e  d e f e n d a n t s  t o  r e t a i n  p r i v a t e  counsel t o  r e p r e s e n t  
t h e i r  in te res t s .  The  C o m p t r o l l e r  General  r e s o l v e d  t h e  q u e s -  
t i o n  by  a p p l y i n g  t h e  n e c e s s a r y  e x p e n s e  d o c t r i n e .  I f  t h e  FBI 
made a n  a d m i n i s t r a t i v e  d e t e r m i n a t i o n ,  s u p p o r t e d  by s u b s t a n t i a l  
e v i d e n c e ,  t h a t  t h e  a c t i o n s  g i v i n g  r ise  t o  t h e  award c o n s t i -  
t u t e d  o f f i c i a l l y  a u t h o r i z e d  c o n d u c t  and were t a k e n  a s  a n e c e s -  
s a r y  p a r t  o f  t h e  d e f e n d a n t s '  o f f i c i a l  d u t i e s ,  i t  c o u l d  reim- 
b u r s e  t h e  award from i ts  " S a l a r i e s  and Expenses"  a p p r o p r i a -  
t i o n .  

F i n a l l y ,  t h e  c o n c e p t  o f  u s i n g  agency  a p p r o p r i a t i o n s  f o r  
l e g a l  f e e s  when Jus t i ce  Depar tment  r e p r e s e n t a t i o n  i s  u n a v a i l -  
ab l e  h a s  a r i s e n  i n  one  c o n t e x t  t h a t  i s  u n r e l a t e d  t o  sui ts  
a g a i n s t  Government employees .  Under 25 U . S . C .  $3 1 7 5 ,  t h e  
U n i t e d  S t a t e s  A t t o r n e y s  w i l l  g e n e r a l l y  r e p r e s e n t  I n d i a n  
t r i b e s ,  and unde r  25 U.S.C. 9 1 3 ,  t h e  B u r e a u  o f  I n d i a n  A f f a i r s  
may spend money a p p r o p r i a t e d  f o r  t h e  b e n e f i t  o f  I n d i a n s  f o r  
g e n e r a l  and i n c i d e n t a l  expenses r e l a t i n g  t o  t h e  a d m i n i s t r a t i o n  
o f  I n d i a n  a f f a i r s .  C o n s t r u i n g  t h e s e  p r o v i s i o n s ,  t h e  Comp- 
t r o l l e r  General h a s  h e l d  t h a t  t h e  B u r e a u  o f  I n d i a n  A f f a i r s  
c o u l d  use a p p r o p r i a t e d  f u n d s  t o  pay  l e g a l  f e e s  i n c u r r e d  by  
I n d i a n  t r i b e s  i n  j u d i c i a l  l i t i g a t i o n ,  i n c l u d i n g  i n t e r v e n t i o n  
a c t i o n s  and cases  where t h e  t r i b e  is  t h e  p l a i n t i f f ,  when con- 
f l i c t  o f  i n t e r e s t  makes Jus t i ce  Depar tment  r e p r e s e n t a t i o n  un- 
a v a i l a b l e .  However, t h e  B u r e a u  m u s t  f i r s t  g i v e  t h e  J u s t i c e  
Depar tment  t h e  o p t i o n  o f  p r o v i d i n g  o r  d e c l i n i n g  t o  p r o v i d e  
r e p r e s e n t a t i o n .  The B u r e a u  may a l s o  u s e  a p p r o p r i a t e d  f u n d s  f o r  
l e g a l  f e e s  o f  I n d i a n  t r i b e s  i n  a d m i n i s t r a t i v e  p r o c e e d i n g s  i n  
which t h e  Jus t ice  Depar tment  d o e s  n o t  p a r t i c i p a t e .  
56 Comp. Gen. 1 2 3  ( 1 9 7 6 ) .  

( d )  C l a i m s  by  F e d e r a l  Employees 

D i s c r i m i n a t i o n  p r o c e e d i n g s  

T i t l e  T 7 I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  1 9 6 4 ,  made 
a p p l i c a b l e  t o  t h e  F e d e r a l  Government by  t h e  E q u a l  Employment 
O p p o r t u n i t y  Amendments o f  1 9 7 2 ,  b r o a d l y  p r o h i b i t s  employment 
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discrimination based on race, color, religion, sex, or 
national origin. Two statutory provisions are relevant to the 
awarding of attorney's fees. Judicial awards are governed by 
42 u.S.C. 5 2000e-5(k), which authorizes courts to award rea- 
sonable attorney's fees to non-Federal prevailing parties. 
In addition, 42 V.S.C. 5 2000e-l6(b) directs the Civil Service 
Commission to enforce Title VI1 in the Federal Government 
"through appropriate remedies * * * as will effectuate the 
policies of this section." The enforcement function was trans- 
ferred to the Equal Employment Opportunity Commission in 1978. 

Judicial awards of attorney's fees are covered in Chapter 
12 of this Manual. The concept of administrative awards de- 
veloped largely as the result of a series of court decisions. 
First, the courts held that a court can award attorney's fees 
to include compensation for services performed in related ad- 
ministrative proceedings as well as the lawsuit itself. 
Parker v. Califano, 561 F.2d 320 (D.C. Cir. 1977); Johnson v. 
United States, 554 F.2d 632 (4th Cir. 1977). Then, the 
District Court for the District of Columbia h e l d  that Title 
VI1 authorized the administrative awarding of attorney's fees. 
Smith v. Califano, 446 F. Supp. 530 (D.D.C. 1978); Patton v. 
Andrus, 4S9 F. Supp. 1 1 8 9  (D.D.C. 1 9 7 8 ) .  However, this view 
was not unanimous. The court in Noble v. Claytor, 448 F. 
Supp. 1242 (D.D.C. 1978), held that there was no authority 
for administrative awards and that only the court could 
award fees. 

~- 

GAO was initially inclined towards the view expressed 
in the Noble decision. See B-167015, April 7, 1978.  Flow- 
ever, GAO reconsidered its position and subsequently an- 
nounced that it would not object to the issuance of reg- 
ulations by the Equal Employment Opportunity Cornmission to 
include the awarding of attorney's fees at the administrative 
level. B-167015, May 16, 1978; B-167015, September 12, 1978; 
€3-193144, November 3 ,  1978 (all non-decision letters). 

EEOC issued interim regulations on April 9, 1980. 
45 Fed. Reg. 24130, 29 C.F.R. Part 1613. The regulations 
provide for awards of reasonable attorney's fees both by EEOC 
and by the agencies themselves. With the issuance of these 
regulations, Federal agencies now have the requisite author- 
ity. B-195544, May 7, 1980 (non-decision letter). 

It is important to note that GAO's approval was 
contingent upon the issuing of regulations by the agency 
authorized to enforce Title VII. Thus, as to administrative 
proceedings concluded before the regulations were issued, GAO 
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contiriued to hold that agencies lacked the authority to award 
attorney's fees. l3-196019, April 2 3 ,  1980 ;  13-195544, 
TJovember 20,  1979 (non-decision letter). 

GAG upheld the validity of the interim EEOC regulations 
in F-199291, June 19, 1981.  EIowever, a restriction appearing 
in recent legislative branch appropriation acts (the so-called 
"Rauman Amendment") bars the use of appropriations for provid- 
ing legal representation to employees without specific 
statutory authority. Thus, the regulations will apply to a 
legislative branch agency only if that agency has a separate 
statutory basis. Id. - 

Attorney's fees awarded under the EEOC regulations are 
payable from the employing agency's operating appropriations 
and not from the permanent judgment appropriation established 
by 31 U.S .C .  6 724a  (Chapter 1 2 ,  this P!anual). B-199291, 
June 19, 19131. 

Title VI1 is not the only statute prohibiting 
discrimination in Federal employment. Discrimination on the 
basis of age or handicap is prohibited, respectively, by the 
Age Discrimination in Employment Act, 29 U . S . C .  S S  621 et 
- seq., and the Rehabilitation Act of 1 9 7 3 ,  29 U.S.C. $ S  701 
et seq. The FEOC has enforcement responsibility for Federal 
employment under these statutes as well as Title VII. The 
Comptroller General has h e l d  that the EFOC may provide by 
regulation for the awarding of attorney's fees at the admin- 
istrative level under the Age Discrimination in Employment 
Act and the Rehabilitation Act, just as in the Title VI1 
situation. 59 Comp. Gen. 728 (1980 , ) .  (EEOC is not respon- 
sible for the entire Rehabilitation Act. The Architectural 
and Transportation Farriers Compliance Roard is responsible 
for insuring compliance with the standards prescribed in the 
Architectural Barriers Act of 1968. 29 U.S.C.  f; 792 . )  

_ -  

Other employee claims 

Prior to October 1 9 7 8 ,  there was no authority to award 
attorney's fees in connection with a claim for back pay under 
the Rack Pay Act, 5 U.S.C. 6 5596. GF.@ consistently denied 
claims for attorney's fees based on the general rule barring 
the payment of legal fees in the absence of statutory author- 
ity. Examples of cases in which GAO denied claims by Federal 
employees for attorney's fees are as follows: 

-- 

--Appeal from separation due to reduction in 
force. R-156482, June 23,  1 9 7 5 ,  affirmed 
on reconsideration, E-156482, June 1 4 ,  1977.  
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--Improper removal for disciplinary reasons. 
8-183038, Pay 9, 1975. 

--Reduction in grade and erroneous transfer of 
duty station. B - 1 8 4 2 0 0 ,  April 13, 1976. 

--'Jnfair labor practice proceeding. R-167461, 
August 9, 1978. 

--Administrative grievance proceeding. 52 Conp. 
Gen. 859 (1973). 

In October 1978, the nack Pay Act was amended by the 
Civil Service Peform Fct of 1978.  Now, if an employee, on 
the basis of a timely appeal or an administrative determina- 
tion, including grievance or unfair labor practice proceed- 
ings, is found by "appropriate authority" to have suffered a 
loss  or reduction of pay as a result of an "unjustified or 
unwarranted personnel action, 'I the employee is entitled to 
recover reasonable attorney's fees in addition to back pay. 
5 U.S.C. 6 5596(b), as amended by Pub. L. No. 95-454. 

The Special Counsel of the Merit Systems Protection 
Board is not an "appropriate authority" with power to award 
attorney's fees under the Back Pay Act. 59 Comp. Gen.  107 
(1979). The Special Counsel may recomnend (not order) an 
award of attorney's fees as part of his recommendations for 
corrective action, b u t  only if the corrective action is with- 
in the scope of the Back Pay Act. - Id. 

Employees claims outside the scope of the Pack Pay Act 
remain subject to the general rule. Thus, administrative 
claims for attorney's fees were denied in the following situa- 
tions: 

--Applicant for employment with Nuclear Regulatory 
Commission successfully challenged adverse in- 
formation in security investigation file. 
R-194507, August 20, 1979. 

--Employee obtained continuance in divorce proceed- 
ings. Continuance was necessitated by temporary 
duty assignnent. B-197950, September 30, 1 9 8 0 .  

--Former employee successfully prosecuted 
administrative patent interference action 
against Xational Aeronautics and Space Admin- 
istration. R-193272, August 21, 1981. 

--Claim for relocation expenses. 13-186763, 
!larch 28, 1977. 
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- -Employee ,  s e l l i n g  r e s i d e n c e  i n c i d e n t  t o  t r a n s f e r  
o f  d u t y  s t a t i o n ,  i n c u r r e d  l e g a l  f e e s  i n  e x c e s s  
o f  c u s t o m a r y  r a n g e  o f  c h a r g e s  f o r  s e r v i c e s  
r e n d e r e d .  B-200207, S e p t e m b e r  2 9 ,  1 9 8 1 .  ( L e g a l  
f e e s  w i t h i n  c u s t o m a r y  r a n g e  o f  c h a r g e s  a r e  r e i m -  
b u r s a b l e .  S e e  cases c i t e d  i n  R-200207.)  

F o r  more d e t a i l e d  coverage of e m p l o y e e  c la ims,  see t h e  
P e r s o n n e l  Law M a n u a l s .  

( e )  C r i m i n a l  J u s t i c e  A c t  

T h e  C r i m i n a l  Ju s t i ce  A c t ,  1 8  U.S.C. 5i 3 0 9 6 A ,  was 
o r i g i n a l l y  e n a c t e d  i n  1 9 6 4  and  s u b s t a n t i a l l y  amended i n  1970 .  
R e f l e c t i n g  a ser ies  o f  Supreme  C o u r t  d e c i s i o n s  o n  t h e  r i g h t  
o f  a c r i m i n a l  d e f e n d a n t  t o  c o u n s e l ,  t h e  A c t  i m p l e m e n t s  t h i s  
r i g h t  b y  e s t a b l i s h i n g  a s y s t e m  o f  G o v e r n n e n t - f i n a n c e d  c o u n s e l  
f o r  i n d i g e n t  d e f e n d a n t s  i n  F e d e r a l  c r i m i n a l  cases. I n  
g e n e r a l ,  a n y  p e r s o n  c h a r g e d  w i t h  a f e l o n y  o r  m i s d e m e a n o r ,  
i n c l u d i n g  j u v e n i l e  d e l i n q u e n c y ,  a n d  w h o  i s  " f i n a n c i a l l y  
u n a b l e  t o  o b t a i n  a d e q u a t e  r e p r e s e n t a t i o n "  i s  e l i g i b l e  f o r  
c o u n s e l  u n d e r  t h e  A c t .  C o u n s e l  i s  t o  be p r o v i d e d  a t  e v e r y  
s t age  o f  t h e  p r o c e e d i n g ,  f r o m  t h e  f i r s t  a p p e a r a n c e  b e f o r e  
a magis t ra te  t h r o u g h  appeal,  i n c l u d i n g  appropr ia te  a n c i l l a r y  
n a t t e r s .  A s  t h e  Supreme  C o u r t  h a s  e x p a n d e d  t h e  r i g h t  t o  
c o u n s e l  t o  e n c o m p a s s  e v e r y  m e a n i n g f u l  s tage  a t  w h i c h  s i g n i -  
f i c a n t  r i g h t s  may b e  a f f e c t e d  ( see ,  e . g . ,  M i r a n d a  v .  -- A r i z o n a ,  
384  U.S. 4 3 6  ( 1 9 6 6 ) ) ,  t h e  r i g h t  t o  c o u n s e l  u n d e r  t h e  C r i m i n a l  
J u s t i c e  A c t  h a s  s i m i l a r l y  e x p a n d e d .  

The  l a w y e r s ,  who a re  c o u r t - a p p o i n t e d ,  may be p r i v a t e  
a t t o r n e y s  a p p o i n t e d  o n  a n  i n d i v i d u a l  b a s i s  o r  m e m b e r s  of a 
F e d e r a l  P u b l i c  D e f e n d e r  O r g a n i z a t i o n  o r  Community D e f e n d e r  
O r g a n i z a t i o n  e s t a b l i s h e d  a n d  f u n d e d  u n d e r  t h e  A c t .  The  
a t t o r n e y s  a r e  p a i d  a t  r a t e s  o f  c o m p e n s a t i o n  s p e c i f i e d  i n  t h e  
s t a t u t e .  7 /  A p p r o p r i a t i o n s  are  made t o  t h e  J u d i c i a r y  t o  
c a r r y  o u t - t h e  A c t  a n d  p a y m e n t s  a re  s u p e r v i s e d  b y  t h e  Admin i s -  
t r a t i v e  O f f i c e  o f  t h e  I J n i t e d  S t a t e s  C o u r t s .  

T y p e s  o f  a c t i o n s  c o v e r e d  

O r i g i n a l l y ,  GAO h a d  h e l d  t h a t  t h e  C r i m i n a l  J u s t i c e  A c t  
d i d  n o t  a p p l y  t o  p r o b a t i o n  r e v o c a t i o n  p r o c e e d i n g s .  4 5  Comp.  
Gen. 7 8 0  ( 1 9 6 6 ) .  S u b s e q u e n t l y ,  f o l l o w i n g  t h e  Supreme  C o u r t ' s  
h o l d i n g  i n  E4empa v.  Rhay,  389 [J.S. 1 2 8  ( 1 9 6 7 1 ,  GAO m o d i f i e d  
t h e  1966 d e c i s i o n  t o  r e c o g n i z e  t h e  a p p l i c a b i l i t y  o f  t h e  A c t  t o  

77-FKc?-Act - a l so  provides  f o r  c e r t a i n  s e r v i c e s  o t h e r  t h a n  
c o u n s e l .  T h e s e  a r e  d i s c u s s e d  i n  t h e  s e c t i o n  o n  E x p e n s e s  
o f  L i t i g a t i o n ,  C h a p t e r  1 5 ,  t h i s  Manual .  
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p r o b a t i o n  p r o c e e d i n g s  c o u p l e d  w i t h  d e f e r r e d  s e n t e n c i n g .  H o w -  
e v e r ,  GAO c o n t i n u e d  t o  h o l d  t h e  A c t  i n a p p l i c a b l e  t o  a "s imple"  
p r o b a t i o n  r e v o c a t i o n  p r o c e e d i n g  ( o n e  n o t  i n v o l v i n g  d e f e r r e d  
s e n t e n c i n g ) .  5 0  Comp. Gen. 1 2 8  ( 1 9 7 0 ) .  Two m o n t h s  a f t e r  t h e  
i s s u a n c e  o f  50 C o m p .  Gen. 1 2 8 ,  C o n g r e s s  p a s s e d  P u b l i c  Law 91- 
4 4 7 ,  t h e  1 9 7 0  amendments  t o  t h e  C r i m i n a l  J u s t i c e  A c t .  One of 
t h e  c h a n g e s  made b y  t h e s e  amendments  was t o  e x p r e s s l y  c o v e r  
p r o b a t i o n  p r o c e e d i n g s .  The  l e g i s l a t i v e  h i s t o r y  o f  P u b l i c  Law 
91-447 i n d i c a t e s  t h a t  i t  was  i n t e n d e d  t o  r e c o g n i z e  Mempa v.  
Rhay. H . R .  Rep. N o .  91-1546,  9 1 s t  C o n g . ,  2d S e s s .  7 ( 1 9 7 0 ) .  
The  Comptroller G e n e r a l  h a s  n o t  had  o c c a s i o n  t o  issue a n y  
f u r t h e r  d e c i s i o n s  o n  p r o b a t i o n  p r o c e e d i n g s .  

A n o t h e r  c h a n g e  made b y  t h e  1 9 7 0  amendments  was t o  a d d  
pa ro le  r e v o c a t i o n  p r o c e e d i n g s ,  w i t h  c o u n s e l  t o  be p r o v i d e d  a t  
t h e  d i s c r e t i o n  of t h e  c o u r t  o r  magis t ra te .  1 8  1J.S.C. 
5 3 0 0 6 A ( g ) .  S u b s e q u e n t  l e g i s l a t i o n  made a p p o i n t m e n t  o f  coun-  
s e l  m a n d a t o r y ,  and  t h e  Comptroller G e n e r a l  h e l d  t h a t  appropr i -  
a t i o n s  u n d e r  t h e  C r i m i n a l  Jus t ice  A c t  a r e  a v a i l a b l e  t o  p r o v i d e  
c o u n s e l  f o r  i n d i g e n t s  a t  paro le  r e v o c a t i o n  a n d  pa ro le  t e r m i n a -  
t i o n  p r o c e e d i n g s  u n d e r  t h e  P a r o l e  Commiss ion  and  R e o r g a n i z a -  
t i o n  A c t .  R-156932,  J u n e  1 6 ,  1 9 7 7 .  

U n d e r  t h e  1 9 7 0  amendmen t s ,  r e p r e s e n t a t i o n  may be 
p r o v i d e d ,  a t  t h e  d i s c r e t i o n  of t h e  cou r t  o r  m a g i s t r a t e ,  t o  a n  
i n d i g e n t  p r o s e c u t i n g  a w r i t  o f  h a b e a s  c o r p u s .  1 8  U . S . C .  

3 0 0 6 A ( g ) .  T h i s  a u t h o r i t y  d o e s  n o t  e x t e n d  t o  c i v i l  r i g h t s  
a c t i o n s  b r o u g h t  b y  i n d i g e n t  p r i s o n e r s  u n d e r  42  U.S.C. S 1 9 8 3 .  
53 Comp. Gen. 638  ( 1 9 7 4 ) ;  B-139703,  J u n e  1 9 ,  1 9 7 5 .  

I n  5 1  C o m p .  Gen. 769  ( 1 9 7 2 ) ,  GAO h e l d  t h a t  t h e  C r i m i n a l  
J u s t i c e  A c t  a p p l i e d  t o  p r o s e c u t i o n s  b r o u g h t  i n  t h e  name o f  t h e  
U n i t e d  S t a t e s  i n  t h e  D i s t r i c t  of Columbia S u p e r i o r  C o u r t  a n d  
C o u r t  o f  Appeals. (An e a r l i e r  d e c i s i o n ,  4S Cornp. Gen. 785  
( 1 9 6 6 ) ,  had  d e a l t  w i t h  a p p l i c a b i l i t y  u n d e r  a p r i o r  D.C .  c o u r t  
s t r u c t u r e . )  I n  1 9 7 4 ,  C o n g r e s s  p a s s e d  t h e  D i s t r i c t  of C o l u m b i a  
C r i m i n a l  J u s t i c e  A c t  ( P u b l i c  Law 93-412)  w h i c h  e s t a b l i s h e d  a 
p a r a l l e l  c r i m i n a l  j u s t i c e  system f o r  t h e  D i s t r i c t  o f  C o l u m b i a  
p a t t e r n e d  a f t e r  1 8  U.S.C. 5 3006A. Wi th  t h e  e n a c t m e n t  of 
t h i s  l e g i s l a t i o n ,  t h e  C r i m i n a l  J u s t i c e  A c t  w a s  amended t o  re- 
move t h e  D i s t r i c t  o f  Columbia  c o u r t s  f r o m  i t s  c o v e r a g e .  
18  U.S.C. 6 3 0 0 6 A ( 1 ) .  - 

M i s c e l l a n e o u s  cases 

When a court  a p p o i n t s  a n  a t t o r n e y  u n d e r  t h e  C r i m i n a l  
Jus t ice  A c t ,  t h e  G o v e r n m e n t ' s  c o n t r a c t u a l  o b l i g a t i o n ,  and  
h e n c e  t h e  o b l i g a t i o n  o f  a p p r o p r i a t i o n s ,  occurs a t  t h e  t i m e  
o f  t h e  a p p o i n t m e n t  a n d  n o t  when t h e  c o u r t  r e v i e w s  t h e  v o u c h e r  
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f o r  p a y m e n t ,  e v e n  t h o u g h  t h e  e x a c t  amoun t  of the o b l i g a t i o n  
i s  n o t  d e t e r m i n a b l e  u n t i l  t h e  v o u c h e r  i s  a p p r o v e d .  Where 
f i s c a l  y e a r  a p p r o p r i a t i o n s  a r e  i n v o l v e d ,  t h e  A d m i n i s t r a t i v e  
Off ice  o f  t h e  V.S. C o u r t s  m u s t  r e c o r d  t h e  o b l i g a t i o n  b a s e d  o n  
a n  es t imate ,  a n d  t h e  paymen t  i s  c h a r g e a b l e  t o  t h e  f i s c a l  year  
i n  w h i c h  t h e  a p p o i n t m e n t  was made.  5 0  Comp. Gen.  589  ( 1 9 7 1 ) .  

An a t t o r n e y  a p p o i n t e d  a n d  p a i d  u n d e r  t h e  C r i m i n a l  
Jus t ice  Act d o e s  n o t  t h e r e b y  e n t e r  i n t o  a n  e m p l o y e r - e m p l o y e e  
r e l a t i o n s h i p  w i t h  t h e  U n i t e d  S t a t e s  f o r  p u r p o s e s  of t h e  d u a l  
c o m p e n s a t i o n  laws. 4 4  Comp.  Cen .  6 0 5  ( 1 9 6 5 ) .  ( T h i s  d e c i s i o n  
p r e - d a t e d  t h e  1 9 7 0  amendments  t o  t h e  C r i m i n a l  J u s t i c e  A c t  
w h i c h  c r e a t e d  t h e  F e d e r a l  P u b l i c  D e f e n d e r  O r g a n i z a t i o n s ,  a n d  
would  p r e s u m a b l y  n o t  apply t o  f u l l - t i m e  s a l a r i e d  a t t o r n e y s  
e m p l o y e d  b y  s u c h  o r g a n i z a t i o n s . )  

An a t t o r n e y  r e g u l a r l y  employed  b y  t h e  F e d e r a l  Governmen t  
who is  a p p o i n t e d  by a cour t  t o  r e p r e s e n t  a n  i n d i g e n t  d e f e n d -  
a n t ,  i n  e i t h e r  F e d e r a l  or S t a t e  cases ,  may n o t  b e  e x c u s e d  
f r o m  d u t y  w i t h o u t  l o s s  of p a y  or c h a r g e  t o  a n n u a l  l e a v e .  
44 Comp. Gen. 6 4 3  ( 1 9 6 5 ) .  

An a t t o r n e y  a p p o i n t e d  u n d e r  t h e  C r i m i n a l  J u s t i c e  A c t  is  
e x p e c t e d  t o  u s e  h i s  or h e r  u s u a l  s e c r e t a r i a l  r e s o u r c e s .  As 
a g e n e r a l  p r o p o s i t i o n ,  s e c r e t a r i a l  a n d  o t h e r  o v e r h e a d  e x -  
p e n s e s  a r e  r e f l e c t e d  i n  t h e  s t a t u t o r y  f e e  a n d  a r e  n o t  sepa- 
r a t e l y  r e i m b u r s a b l e .  However, t h e r e  may be e x c e p t i o n a l  s i t -  
u a t i o n s ,  a n d  i f  t h e  a t t o r n e y  c a n  d e m o n s t r a t e  t o  t h e  c o u r t  t h a t  
e x t r a o r d i n a r y  s t e n o g r a p h i c  or o t h e r  s ec re t a r i a l - type  e x p e n s e s  
a r e  n e c e s s a r y ,  t h e y  may be r e i m b u r s e d  f r o m  C r i m i n a l  J u s t i c e  
A c t  a p p r o p r i a t i o n s .  5 3  Comp. Gen. 538 ( 1 9 7 4 ) .  

F i n a l l y ,  a s  n o t e d  p r e v i o u s l y  i n  t h i s  S e c t i o n ,  
a p p r o p r i a t i o n s  f o r  t h e  F e d e r a l  p u b l i c  d e f e n d e r  s e r v i c e  a r e  
a v a i l a b l e  t o  d e f e n d  d e f e n d e r s  a p p o i n t e d  u n d e r  t h e  C r i m i n a l  
Jus t ice  A c t  who a re  s u e d  f o r  a c t i o n s  t a k e n  w i t h i n  t h e  scope of 
t h e i r  d u t i e s ,  p r o v i d e d  t h a t  t h e  J u s t i c e  D e p a r t m e n t  d e c l i n e s  
t o  p r o v i d e  r e p r e s e n t a t i o n ,  o t h e r  p u b l i c  d e f e n d e r s  a re  n o t  
a v a i l a b l e  f o r  t h a t  purpose, a n d  t h e  e x p e n d i t u r e  i s  a d m i n i s t r a -  
t i v e l y  d e t e r m i n e d  n e c e s s a r y  a n d  i n  t h e  b e s t  i n t e r e s t  of t h e  
U n i t e d  S t a t e s .  5 3  C o m p .  Gen. 301,  3 0 6  ( 1 9 7 3 ) .  

( f )  - ~ -  P u b l i c  P a r t i c i p a t i o n  i n  A d m i n i s t r a t i v e  P r o c e e d i n g s :  

A number  o f  r e g u l a t o ' r y  a g e n c i e s  c o n d u c t  a d m i n i s t r a t i v e  

F u n d i n g  of -- I n t e r v e n o r s  

p r o c e e d i n g s  a n d  t a k e  a c t i o n s  t h a t  h a v e  a d i r e c t  p u b l i c  impact.  
A prime e x a m p l e  is  l i c e n s i n g .  An i m p o r t a n t  c o n c e r n  h a s  b e e n  
t h a t  t h e  a g e n c y  may n o t  r e c e i v e  a b a l a n c e d  p r e s e n t a t i o n  o f  
v i e w p o i n t s .  The  r e a s o n  i s  t h a t  t h e  i n d u s t r i e s  b e i n g  r e g u l a t e d  
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u s u a l l y  h a v e  adequate  resources t o  e n s u r e  r e p r e s e n t a t i o n  of 
t h e i r  i n t e r e s t s ,  w h i l e  l a c k  of resources may p r e c l u d e  p a r t i c i -  
p a t i o n  b y  v a r i o u s  n o n - i n d u s t r y  " p u b l i c  i n t e r e s t "  r e p r e s e n t a -  
t i v e s .  

The Comptroller G e n e r a l  h a s  had  f r e q u e n t  o c c a s i o n  t o  
c o n s i d e r  ques t ions  o f  i n t e r v e n o r  f u n d i n g .  An " i n t e r v e n o r "  i n  
t h i s  c o n t e x t  means  someone  who i s  n o t  a d i r e c t  p a r t y  t o  t h e  
p r o c e e d i n g s .  S t a t e d  b r i e f l y ,  t h e  r u l e  i s  t h a t  a n  a g e n c y  n a y  
use i t s  a p p r o p r i a t i o n s  t o  f u n d  i n t e r v e n o r  p a r t i c i p a t i o n ,  i n -  
c l u d i n g  a t t o r n e y ' s  f e e s ,  i f - -  

1. I n t e r v e n o r  p a r t i c i p a t i o n  i s  a u t h o r i z e d ,  e i t h e r  
e x p r e s s l y  b y  s t a t u t e  or b y  n e c e s s a r y  i m p l i c a t i o n  
d e r i v e d  f r o m  a r e g u l a t o r y  o r  l i c e n s i n g  f u n c t i o n ;  

2 .  The  a g e n c y  d e t e r m i n e s  t h a t  t h e  p a r t i c i p a t i o n  i s  
r e a s o n a b l y  n e c e s s a r y  t o  a f u l l  a n d  f a i r  d e t e r m i n a t i o n  
o f  t h e  i s sues  b e f o r e  it; a n d  

3 .  The  i n t e r v e n o r  could n o t  o t h e r w i s e  a f f o r d  t o  
p a r t i c i p a t e .  

T h i s  i s  e s s e n t i a l l y  a n  a p p l i c a t i o n  o f  t h e  " n e c e s s a r y  
e x p e n s e "  d o c t r i n e  d i s c u s s e d  p r e v i o u s l y  i n  t h i s  C h a p t e r .  T h u s ,  
i n t e r v e n o r  f u n d i n g  does n o t  r equ i r e  e x p r e s s  s t a t u t o r y  a u t h o r -  
i t y ,  h u t  i t  m u s t  r e l a t e  t o  a c c o m p l i s h i n g  t h e  o b j e c t i v e s  of t h e  
a p p r o p r i a t i o n  s o u g h t  t o  h e  cha rged .  T h e  a g e n c y  m u s t  h a v e  a u -  
t h o r i t y  t o  e n c o u r a g e  o r  accept  i n t e r v e n o r  p a r t i c i p a t i o n  i n  
c o n n e c t i o n  w i t h  a n  a u t h o r i z e d  f u n c t i o n  fo r  w h i c h  i t s  a p p r o p r i -  
a t i o n s  a r e  a v a i l a b l e .  I n  t h i s  s e n s e ,  i t  may be s a i d  t h a t  
i n t e r v e n o r  f u n d i n g  m u s t  h a v e  a s t a t u t o r y  f o u n d a t i o n .  

F J i s t o r i c a l l y ,  t h e  c o n c e p t  of i n t e r v e n o r  f u n d i n g  emerged 
i n  t h e  e a r l y  1 9 7 0 ' s  a n d  i s  s t i l l  e v o l v i n g .  I n  1 9 7 0 ,  t h e  Fed- 
e r a l  T r a d e  Commiss ion  h e l d  t h a t  a n  i n d i g e n t  r e s p o n d e n t  i n  a n  
FTC h e a r i n g  was e n t i t l e d  t o  G o v e r n m e n t - f u r n i s h e d  c o u n s e l .  
A m e r i c a n  C h i n c h i l l a  Corp. ,  197C T r a d e  Reg.  Rep. p a r a .  19OS9. 
F o l l o w i n g  t h e  C h i n c h i l l a  case,  t h e  FTC a s k e d  w h e t h e r  i t  c o u l d  
p a y  c e r t a i n  r e l a t e d  e x p e n s e s  for  t h e  i n d i g e n t  r e s p o n d e n t ,  s u c h  
a s  t r a n s c r i p t  cos t s  a n d  a t t o r n e y ' s  e x p e n s e s .  I t  a l s o  asked  
w h e t h e r  i t  c o u l d  p a y  t h e  same e x p e n s e s  when i n c u r r e d  by a n  
i n d i g e n t  i n t e r v e n o r  r a t h e r  t h a n  t h e  r e s p o n d e n t .  

I n  t h e  f i r s t  o f  t h e  i n t e r v e n o r  cases ,  R-139703,  J u l y  2 4 ,  
1 9 7 2 ,  GPO a n s w e r e d  " y e s "  t o  b o t h  q u e s t i o n s .  V o t i n g  t h a t  FTC 
h a d  s t a t u t o r y  a u t h o r i t y  t o  g r a n t  i n t e r v e n t i o n  "upon  good  
cause s h o w n , "  t h e  Comptroller G e n e r a l  r e s p o n d e d  t o  t h e  i n t e r -  
v e n o r  q u e s t i o n  a s  follows: 
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"Thus, if the Commission determines it 
necessary to allow a person to intervene in 
order to properly dispose of a matter before 
it, the Commission has the authority to do 
so. A s  in the case of ar. indigent respondent, 
and for the same reasons, appropriated funds of 
the Commission would be available to assure 
proper case preparation. 

A few years later, the Nuclear Regulatory Commission 
asked whether it was authorized to provide financial assist- 
ance to participants in its adjudicatory and rulemaking pro- 
ceedings. Finding that NRC had statutory authority to admit 
intervenors, the Comptroller General applied the "necessary 
expense" rationale of B-139703, supra, and answered "yes." 
B-92288, February 19, 1976. 

In this decision, GAO explained why the "American rule" 
as set forth in Alyeska Pipeline Co. v. Wilderness Society, 
421 U.S. 2 4 0  (1975) does not apply to bar the payment of 
attorney's fees. The distinction is that the American rule 
limits the power of a court or an agency to require an 
unwilling defendant to pay the attorney's fees of a pre- 
vailing plaintiff or intervenor. In cases like B-139703 
and B-92288, supra, an administrative body, exercising its 
rulemaking function, is attempting to encourage public 
participation in its proceedings. It does this by willingly 
assuming representation costs for intervenors who would 
otherwise be financially unable to participate, in order to 
obtain their input for a balanced rulemaking effort. Only 
by obtaining a balanced view can the agency perform its 
function of protecting the public interest. 

Next, in a letter to the Chairman of the Oversight and 
Investigations Subcommittee of the House Committee on Inter- 
state and Foreign Commerce, GAO advised that the rationale 
of E-92288, February 19, 1976, applied equally to nine agen- 
cies under the Subcommittee's jurisdiction. The nine were: 
Federal Communications Commission, Federal Trade Commission, 
Federal Power Commission, Interstate Commerce Commission, 
Consumer Product Safety Commission, Securities and Exchange 
Commission, Food and Drug Administration, Environmental 
Protection Agency, and National Highway Traffic Safety 
Administration. B-180224, May 10, 1976. 

GAO pointed out in the same letter that there were 
several possible ways of providing assistance to qualifying 
participants: 

3-59 



1. Provision of funds directly to participants. 

2. Modification of agency procedural rules so 
as to ease the financial burdens of public 
participation. 

3 .  Provision of technical assistance by agency 
staff. Flowever, this cannot include assigning 
staff members to participants to help them with 
their advocacy positions. 

4. Provision of legal assistance by agency 
staff, but again not as advocates. 

5. Creation of an independent public counsel. 
However, the public counsel cannot be beyond the 
agency's jurisdiction and control. 

6 .  Creation of a consumer assistance office, as 
long as it remains under the agency's jurisdic- 
tion and control and does not act as an advocate. 

In subsequent decisions and advisory opinions, GAO 
examined aspects of the programs of several specific agencies. 
In each case, GAO consistently applied the rationale of the 
earlier decisions. The cases are: 

--Environmental Protection Agency: R-180224, 
April 5, 1977; 59 Comp. Gen. 424 (1980). 

--Federal Communications Commission: R-139703, 
September 22, 1976. 

--Food and Drug Administration: 56 Comp. 
Gen. 111 (1976). 

--Nuclear Regulatory Commission: 59 Conip. 
Gen. 228 (1980). 

--Economic Regulatory Administration (a component 
of the Department of Energy): R-192213-O.M., 
August 29, 1978; letter report EMD-78-111, 
October 2 , 1978. 

While the decisions have consistently upheld the legality 
of intervenor funding under the necessary expense theory, GAO 
has nevertheless emphasized the desirability of an agency's 
seeking specific statutory authority to embark on a public 
participation program. -__ E . g . ,  B-92288, February 1 9 ,  1976; 
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8-180224, May 10, 1976. Congress has acted in several in- 
stances, authorizing intervenor funding in some cases and pro- 
hibiting it in others. 

Thus, the Federal Trade Commission was given specific 
authority to fund intervenor participation in 1975 by the 
Magnuson-Moss Warranty-Federal Trade Commission Improvement 
A c t ,  15 U.S.C. S 57a(h). Under this legislation, payments for 
legal services may not exceed the costs actually incurred, even 
though the participant uses "house counsel" whose rate of pay 
is lower than prevailing rates. 57 Comp. Gen. 510 (1978). 

Similarly, the Environmental Protection Agency has 
intervenor funding authority under the Toxic Substances Con- 
trol Act, 1 5  U.S.C. 5 2605(c), and the Consumer Product Safety 
Commission has such authority under the Consumer Product 
Safety Act, 15 U.S.C. S 2056(d). 

Restrictions in appropriation acts have prohibited 
intervenor funding programs for several agencies. For example, 
a provision in the Nuclear Regulatory Commission's 1981 appro- 
priation prohibited the use of funds for the expenses of inter- 
venors. The Cornptoller General has held that this restriction 
would prohibit the NRC from adopting a "cost reduction program" 
of providing transcripts and other documents free to intervenors. 
B-200585, December 3, 1980. However, NRC can reduce the number 
of copies of documents required to be filed. Id. Also, NRC can 
decide to provide free transcripts to all partss, intervenors 
included, without violating the restriction. B-200585, May 11, 
1981. 

Appropriation act restrictions have also prohibited 
intervenor funding by the Economic Regulatory Administration 
and the Federal Energy Regulatory Commission. In addition, 
the conference committee on the 1980 appropriation for the 
National Highway Traffic Safety Administration and the Civil 
Aeronautics Board directed that no funds be allocated by these 
agencies for intervenor funding programs. 

A restriction contained solely in legislative history and 
not carried into the statutory language itself is not legally 
binding on the agency. The history of the NCF? prohibition 
will illustrate this. For fiscal year 1980, the prohibition 
was expressed in committee reports but not in the appropriation 
act itself. Accordingly, GAO told NRC that, while it would be 
well advised to postpone its program, the restriction was not 
legally binding. 59 Comp.  Gen. 228 (1980). For fiscal year 
1981, the prohibition was written into NCR's appropriation 
act. This concept is discussed in detail in Chapter 5, this 
Manual. 
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One c o u r t  h a s  d i s a g r e e d  w i t h  t h e  GAO d e c i s i o n s .  C r e e n e  
C o u n t y  P l a n n i n g  Board v.  F e d e r a l  Power  C o m m i s s i o n ,  559 F.2d 
1 2 2 7  ( 2 d  C i r .  1 9 7 6 ) ,  ce r t .  d e n i e d ,  4 3 4  U.S. 1 0 8 6 .  8 /  T h e r e ,  
a f t e r  s e v e r a l  y e a r s  of l i t i g a t i o n ,  t h e  p l a i n t i f f  Board h a d  
f i n a l l y  p r e v a i l e d  i n  i t s  at tempt  t o  compel r e l o c a t i o n  o f  a 
proposed h i g h  k i l o v o l t  power l i n e  t h r o u g h  a s c e n i c  p o r t i o n  
of t h e  c o u n t y .  T h e  o n l y  q u e s t i o n  r e m a i n i n g  was t h e  a b i l i t y  
of t h e  F e d e r a l  Power C o m m i s s i o n  t o  r e i m b u r s e  t h e  p l a i n t i f f ' s  
a t t o r n e y ' s  fees. ( T h o u g h  n o t  " i n d i g e n t , "  t h e  c o u n s e l  fees 
h a d  d r a i n e d  a d i s p r o p o r t i o n a t e  a m o u n t  o f  t h e  c o u n t y ' s  re- 
sources . )  T h e  FPC h a d  d e n i e d  r e i m b u r s e m e n t  o n  t h e  g r o u n d s  
t h a t  t h e  B o a r d  was p r o t e c t i n g  i t s  own, n o t  t h e  p u b l i c ,  
i n t e r e s t  a n d  because i t  t h o u g h t  i t  lacked a u t h o r i t y  t o  
r e i m b u r s e  t h e  f e e s .  A f t e r  f i r s t  c o n c l u d i n g  t h a t  t h e  i s s u e  
s h o u l d  h e  r e m a n d e d  t o  t h e  FPC so t h a t  i t  c o u l d  d e t e r m i n e  t h e  
p r o p r i e t y  of r e i m b u r s e m e n t  i n  a c c o r d a n c e  w i t h  t h e  Comptroller 
G e n e r a l ' s  d e c i s i o n s ,  t h e  S e c o n d  C i r c u i t  C o u r t  o f  Appeals 
g r a n t e d  a r e h e a r i n g  e n  b a n c .  On r e h e a r i n g ,  t h e  major i ty  
o p i n i o n  applied t h e  Supreme C o u r t ' s  Alyeska decision and h e l d  
t h a t  FPC l a c k e d  a u t h o r i t y  t o  r e i m b u r s e  t h e  a t t o r n e y ' s  fees. 
559 F .2d  a t  1238. 

-- 

-- 
--- 

S u b s e q u e n t l y ,  b o t h  S A 0  a n d  t h e  J u s t i c e  D e p a r t m e n t ' s  
O f f i c e  o f  Legal C o u n s e l  h a v e  t a k e n  t h e  p o s i t i o n  t h a t  G r e e n e  
C o u n t y  I V  a p p l i e d  o n l y  t o  t h e  former F e d e r a l  Power  C o m m i s s i o n ,  
a n d  n o t  t o  o t h e r  F e d e r a l  a g e n c i e s  o r  e v e n  t o  t h e  a g e n c i e s  
w h i c h  s u c c e e d e d  t o  t h e  F P C ' s  r e s p o n s i b i l i t i e s .  59 Comp. 
Gen.  228  ( 1 9 8 0 ) .  I n  a d d i t i o n ,  t h e  U n i t e d  S t a t e s  D i s t r i c t  
C o u r t  f o r  t h e  D i s t r i c t  of C o l u m b i a  h a s  l i k e w i s e  d e t e r m i n e d  
t h a t  G r e e n e  C o u n t y  I V  d o e s  n o t  e x t e n d  g e n e r a l l y  t o  a l l  
a g e n c i e s .  Chamber  of C o m m e r c e  v. U n i t e d  S ta tes  D e p a r t m e n t  of 
A g r i c u l t u r e ,  4 5 9  F. S u p p .  216 (D.D.C. 1 9 7 8 1 ,  u p K o m n g  t h e  
a u t h o r i t y  of t h e  D e p a r t m e n t  o f  A g r i c u l t u r e  t o  f u n d  a c o n s u m e r  
s t u d y  o n  t h e  impact of c e r t a i n  p r o p o s e d  r u l e s .  

~ h u s ,  t o  d e t e r m i n e  w h e t h e r  a g i v e n  a g e n c y  h a s  i n t e r v e n o r  
f u n d i n g  a u t h o r i t y ,  i t  i s  n e c e s s a r y  f i r s t  t o  e x a m i n e  t h e  legis- 
l a t i o n ,  i n c l u d i n g  a p p r o p r i a t i o n  a c t s ,  a p p l i c a b l e  t o  t h a t  
a g e n c y ,  a s  w e l l  a s  p e r t i n e n t  j u d i c i a l  d e c i s i o n s .  I n  t h e  

- - - - - -- 
- 8/  T h e  G r e e n e  C o u n t y  l i t i g a t i o n  p r o d u c e d  s e v e r a l  p u b l i s h e d  

d e c i s i o n s :  4 5 5  P.2d 4 1 2  (2cl C i r .  1 9 7 2 1 ,  4 9 0  F.2d 256  
(2d  C i r .  19731, 5 2 8  F.2d 38 ( 2 d  C i r .  l 4 7 5 ) ,  a n d  t h e  
d e c i s i o n  c i t e d  i n  t h e  t e x t .  T h e  case  c i t ed  i n  t h e  t e x t  
i s  known a s  "Greene C o u n t y  IV." - 
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absence of statutory direction one way or the other, and if 
there are no judicial decisions on point, it is then appro- 
priate to apply the necessary expense rationale of the GAO 
decisions. 

The more recent decisions have somewhat refined the 
standards expressed in the earlier cases. For example, in 
order to constitute a "necessary expense," the participation 
does not have to be absolutely indispensable in the sense that 
the issues could not be decided without it. It is sufficient 
for the agency to determine that a prticular expenditure for 
participation can reasonably be expected to contribute sub- 
stantially to a full and fair determination of the issues. 
56 Comp. Gen. 111 (1976). This is consistent with the 
application of the necessary expense doctrine in other con- 
texts as discussed throughout this Chapter. Assuming the 
requisite statutory basis for intervention exists, the de- 
termination of necessity must be made by the administering 
agency itself, not by GAO. - Id. See also B-92288, February 19, 
1976. 

The standard of the participant's financial status was 
discussed in 59 Comp. Gen. 424 (1980). While the participant 
need not be literally indigent, the authority to fund inter- 
venor participation extends only to individuals and organiza- 
tions which could not afford to participate without the 
assistance. In making this determination, the agency should 
consider the income and expense statements, as well as the net 
assets, of an applicant. An applicant does not qualify for 
assistance merely because it cannot afford to participate in 
all activities it desires. The applicant is expected to 
choose those activities it considers most significant and to 
allocate its resources accordingly. 

Some of the earlier cases held that advance funding was 
prohibited by 31 U.S.C. S 529. 56 Comp. Gen. 111, supra; 
B-139703, September 22 ,  1976. 9/ However, in view of the 
Federal Grant and Cooperative Agreement Act of 1977, an agency 
with statutory authority to extend financial assistance in the 
form of grants may be able to utilize advance funding in its 
public participation program. 59 Comp. Gen. 424 (1980) 
applied this concept to the program of the.Environmenta1 Pro- 
tection Agency. (This aspect of the decision is further dis- 
cussed in Chapter 13, Section A ,  this Manual.) 

-- 
- 9/ Advance funding is discussed in detail in Chapter 4 ,  

this Manual 
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The decisions have all dealt with participation in the 
agency's own proceedings. There would generally be no au- 
thority to fund intervenor participation in someone else's 
proceedings, for example, participation by a State agency in 
a State utility ratemaking proceeding. B-178278, April 27, 
1973 (non-decision letter). 

Finally, the CAO decisions in no way imply that an 
agency is compelled to fund intervenor participation. They 
hold merely that, if the various standards are met, an agency 
has the authority to do so if it wishes. See R-92288, 
February 19, 1976. 

A summary and discussion of intervenor funding through 
early 1981 may be found in a GAO report entitled "Review of 
Programs for Reimbursement for Public Participation in Fed- 
eral Rulemaking Proceedings," PAD-81-30, March 4, 1981, 
See also "Payment of Intervenors' Expenses in Agency Regula- 
tory Proceedings" by Rollee H. Efros,  Cases in Accountability: 
The Work of the GAO, Erasmus H. Yloman ed. (Westview Press 
1979), pp. 171-181. 

3-64 



( 3 )  Compensation Restrictions 

Previous editions of this Manual have traditionally 
included coverage of selected restrictions on the compensa- 
tion of Federal employees. Although they are matters of per- 
sonnel law, they were included largely to illustrate the point 
that they are also restrictions on the "purpose availability" 
of appropriations. For this edition, the editors have deleted 
much of the compensation naterial. A comprehensive coverage 
would needlessly duplicate material found in the Civilian and 
Military Personnel Law Manuals and a summary coverage would 
serve no useful purpose. 

Two compensation-related topics have been retained--the 
restriction on employing aliens because it is a provision ap- 
pearing in annual appropriation acts, and the statutes con- 
cerning forfeiture of retirement annuities and retired pay 
because they are not covered elsewhere. 

(a) Employment of Aliens 

For many years, various appropriation acts have included 
provisions restricting the Federal employment of aliens. The 
typical prohibition, with exceptions to be noted below, bars 
the use of appropriated funds to pay compensation to any of- 
ficer or employee of the United States whose post of duty is 
in the continental United States unless that person is a 
United States citizen. In recent years, the prohibition has 
appeared as a general provision in the Treasury, Postal Ser- 
vice, and General Government Appropriation Act, applicable to 
funds contained "in this or any other act." See, for example, 
the 1980 provision, Pub. L. No. 96-74 (Sepbember 29, 1979), 
g 6 0 2 ,  93 Stat. 574. A recurring general provision in the De- 
fense Department appropriation act exempts Defense Department 
personnel from the alien restriction. For example, the 1981 
provision is found at Pub. L. No. 96-527 (December 15, 19801, 
S 704, 94 Stat. 3080 - 10/ 

------ -- --I - 10/ The 1976 edition of the United States Code included both 
of these provisions as 31 U.S.C. BS 699b and 700 and 
several decisions use these citations. However, the pro- 
visions are most likely not permanent legislation (see 
Chapter 2, this tdanual), as evidenced by their continued 
inclusion in annual appropriation acts, and as of Decem- 
ber 1981, a draft recodification of Title 31 has deleted 
them for that reason. 
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The prohibition applies to all appropriated funds unless 
expressly provided otherwise. Therefore, it applies to the 
special deposit accounts established by statute for the 
Senate and House restaurants since these accounts amount to 
permanent indefinite appropriations. 50 Comp. Gen. 323 
(1970). (See Chapter 2, this Manual.) It also applies to 
working capital funds supported by appropriations. €3-161976, 
August 10, 1967. - 11/ 

There are a number of statutory exceptions to the 
restriction on compensating aliens. As noted, one significant 
exemption is for Defense Department personnel. See B-110831, 
August 4, 1952; B-188507, December 16, 1977. Others are 
42 U.S.C. S 2473(b)(10) (National Aeronautics and Space Admin- 
istration, permanent legislation); 2 U . S . C .  S 169 (Library of 
Congress, derived from annual appropriation acts); and 
22 U.S.C. S 2672 (limited permanent authority for State Depart- 
ment). Since appropriation act exceptions may appear, disap- 
pear, or vary from time to time, it is important to scrutinize 
the relevant appropriation act for any given year. Absent an 
applicable exception, the general prohibition will apply. For 
an illustration of the complexities that may arise when the 
provisions vary from year to year, see 57 Comp. Gen. 172 
(1977). GAO has supported enactment of the general restric- 
tion as permanent legislation. B-130733, March 6, 1957. 

In addition to the agency-wide exemptions noted above, 
the alien restriction itself contains a number of exceptions. 
Several of these are summarized below. 

Declaration of intention exception. The prohibition 
does not apply to a person in the Federal service on the date 
of enactment of the appropriation act who is actually residing 
in the United States, is eligible for citizenship, and has 
filed a declaration of intention to become a citizen. The em- 
ployee must have filed the declaration prior to the date of 
enactment. Subsequent filing will not cure the disqualifica- 
tion. 17 Comp. Gen. 1104 (1938). A declaration timely filed 
but which had become void by operation of law due to lapse of 
time has also been held insufficient. E-138854, April 1, 1959. 

--- - - 11/ The cited decision refers to the Naval Industrial Fund 
established under 10 U.S.C. S 2208. The decision makes 
no mention of the statutory exemption for the Defense 
Department, which was in effect in 1967. For purposes 
of this discussion, whether B-161976 could have been dis- 
posed of more simply based on the DOD exemption is 
irrelevant. The decision is cited here merely for the 
proposition noted in the text. 
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Specific country exceptions. The statute typically 
exempts nationals of certain specified countries. The coun- 
tries specified in any given appropriation act change from 
time to time according to the political climate. The excep- 
tion usually includes the Philippines and the Ealtic countries. 
The term "Baltic countries, I' according to the Comptroller Gen- 
eral, means Lithuania, Latvia, and Estonia. B-134230, Novem- 
ber 18, 1957. Dual citizenship will not negate the exception 
as long as one of the countries is within the exception, even 
where the individual has entered the United States from the 
non-exempt country. E-194929, June 20, 1979. 

Allied country exception. The prohibition does not apply 
to nationals of "countries allied with the United States in 
the current defense effort." GAO will not decide whether a 
country meets this test. The determination is the responsi- 
bility of the employing agency, perhaps with the assistance 
of the State Department. GAO will not question a determina- 
tion based on reasonable grounds. 35 Comp. Gen. 216 (1955); 
R-151064, March 25, 1963; B-146142, June 22, 1961; B-139667, 
June 22, 1959. The reason for GAO's position is that "it is 
not the responsibility nor the proper province of the ac- 
counting officers to initially determine political facts." 
B-107288, February 14, 1952; B-107579, February 14, 1952. 

GAO will, however, venture an assertion in the more 
obvious cases. Thus, Canada meets the test. B-188852, 
July 19, 1977; B-133877, October 16, 1957. So does Japan. 
B-113780, March 4 ,  1953. Russia was allied with the United 
States during World War I1 but no longer is. 35 Comp. 
Gen. 216 (1955). The Republic of China was allied with the 
United States during World War 11. 'B-178882, May 7, 1974. 
The Republic of China (Taiwan) still is. B-161976, August 10, 
1967. Romania probably is not. B-119760, April 27, 1954. 
Even in these cases, the determination, strictly speaking, is 
up to the employing agency. 

Allegiance exception. The prohibition does not apply to 
a person who "owes allegiance to the United States." This 
means "absolute and permanent allegiance" as distinguished 
from "qualified and temporary allegiance." 17 Comp. Gen. 1047 
(1938); B-119760, April 27, 1954. T h e  exemption was apparently 
intended, based on its legislative history, to cover a very 
limited class--"Filipinos in the service of the United States 
on March 28, 1938." 17 Cornp. Gen. 1047, supra. 
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Emergency exception. The prohibition does not apply to 
I1temporary employment in the field service * * * as a result 
of emergencies." The term "emergency" in this context means 
"flood, fire, or other catastrophe." B-146142, June 22, 1961. 

An alien appointed in contravention of the statutory 
prohibition may not retain compensation already paid. 18 Comp. 
Gen. 815 (1939); 35 Comp. Gen. 216 (1955). (The statute ex- 
pressly gives the United States the right to recover.) If 
there is no statutory bar--for example, if the employment 
would have qualified under the "allied country" exception but 
the agency failed to make the reuuired determination--the 
alien may be paid as a "de facto employee." Earlier decisions 
distinguished between apFintments "void ab initio" and those 
that are merely "voidable." E.g., 37 Comr), Gen. 483 (1958); 
35 Comp. Gen. 216 supra; 8-178882, August 2 9 ,  1973; B-188852, 
July 19, 1977. The distinction proved confusing and GAO has 
moved,away from it. The current rule is stated in 58 Comp. 
Gen. 734 (1979). For further information on de facto em- 
ployees and their specific entitlements, see the Civilian 
Personnel Law Manual. 

As a final note, the Supreme Court in 1976 invalidated 
a Civil Service Commission regulation requiring citizenship 
as a prerequisite to Federal employment. Hampton v. Elow Sun 
Wong, 426 U.S. 88 ( 1 9 7 6 ) .  The Court d i d  not,  however, i n v a l i -  
date the appropriation act restrictions. See B-188507, 
December 16, 1977. 

Forfeiture of Annuities and Retired Pay 

Under 5 U.S.C. $3 8312 (the so-called "Hiss Act"), a 
civilian employee of the United States or a member of the uni- 
formed services who is convicted of certain criminal offenses 
relating to the national security will forfeit his retirement 
annuity or retired pay. Further, the annuity or retired pay 
may not be paid to the convicted employee's survivors or bene- 
ficiaries. The offenses which will result in forfeiture are 
specified in the statute. Examples are: gathering or de- 
livering defense information to aid a foreign government; 
gathering, transmitting, or losing defense information; dis- 
closure of classified information; espionage; sabotage; 
treason; rebellion or insurrection; seditious conspiracy; 
advocating the overthrow of the Government; enlistment to 
serve in an armed force against the United States; and certain 
violations of the Atomic Energy Act. In addition, perjury by 
falsely denying the commission of one of the specified of- 
fenses is itself an offense for purposes of forfeiture. 
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An employee f o r  p u r p o s e s  o f  5 U.S.C. 5 8312 i n c l u d e s  a 
Member o f  C o n g r e s s  and a n  i n d i v i d u a l  employed by t h e  govern-  
m e n t  o f  t h e  D i s t r i c t  of Columbia.  5 U . S . C .  5 8 3 1 1 ( 1 ) .  The 
s p e c i f i c  t y p e s  o f  r e t i r e m e n t  a n n u i t i e s  and r e t i r e d  pay  s u b j e c t  
t o  f o r f e i t u r e  a r e  enumera ted  i n  5 U.S.C. S 8 3 1 1 ( 2 )  and ( 3 ) .  

5 U.S.C. 9 8312 was o r i g i n a l l y  e n a c t e d  i n  1954  ( 6 8  S t a t .  
1 1 4 2 )  and s u b s t a n t i a l l y  amended in 1 9 6 1  ( 7 5  S t a t .  6 4 0 ) .  As 
w i l l  be  n o t e d  be low,  many o f  t h e  pre-1961 d e c i s i o n s  d e a l  w i t h  
s t a t u t o r y  l a n g u a g e  t h a t  was changed by t h e  1 9 6 1  amendment. 
T h e r e  have  been  v e r y  few d e c i s i o n s  s i n c e  1 9 6 1  and one o f  t h e  
p u r p o s e s  o f  t h i s  d i s c u s s i o n  i s  t o  a i d  t h e  r e s e a r c h e r  i n  e v a l -  
u a t i n g  t h e  c u r r e n t  v a l i d i t y  of  t h e  o l d e r  cases. 

Some g e n e r a l  p r i n c i p l e s  

S i n c e  5 U.S .C.  S 8312 imposes a f o r f e i t u r e ,  it is  p e n a l  
i n  n a t u r e .  T h e r e f o r e ,  i t  must  b e  s t r i c t l y  c o n s t r u e d .  GAO 
w i l l  n o t  c o n s t r u e  t h e  s t a t u t e  a s  a p p l i c a b l e  t o  s i t u a t i o n s  
which a re  n o t  e x p r e s s l y  c o v e r e d  by i t s  terms. 35 Comp. 
Gen. 3 0 2  ( 1 9 5 5 ) .  

I n  t h e  a b s e n c e  of an a u t h o r i t a t i v e  j u d i c i a l  d e c i s i o n  t o  
t h e  c o n t r a r y ,  t h e  e f f e c t i v e  d a t e  o f  a c o n v i c t i o n  f o r  s t o p p a g e  
of r e t i r e d  pay  s h o u l d  be  d e t e r m i n e d  i n  a manner which w i l l  r e -  
s u l t  i n  t h e  l e a s t  e x p e n d i t u r e  o f  p u b l i c  f u n d s .  Thus ,  t h e  d a t e  
a g u i l t y  v e r d i c t  is  r e t u r n e d  s h o u l d  be c o n s i d e r e d  t h e  d a t e  o f  
c o n v i c t i o n  r a t h e r  t h a n  a l a t e r  d a t e  when t h e  judgment  is  
o r d e r e d  e x e c u t e d ,  and r e t i r e d  pay  s h o u l d  b e  s t o p p e d  t h e  f o l -  
l owing  d a y .  39 Comp. Gen. 741  ( 1 9 6 0 ) .  Us ing  t h e  c i t e d  d e c i -  
s i o n  t o  i l l u s t r a t e :  t h e  j u r y  r e t u r n e d  a g u i l t y  v e r d i c t  on 
December 2 ,  1959 ;  judgment  was e n t e r e d  on J a n u a r y  2 9 ,  1960;  
t h e  d a t e  o f  c o n v i c t i o n  is  December 2 ,  1959 ,  and r e t i r e d  pay  
s h o u l d  be  s t o p p e d  e f f e c t i v e  December 3 .  

I n  t h e  a b s e n c e  of an a u t h o r i t a t i v e  j u d i c i a l  d e c i s i o n  t o  
t h e  c o n t r a r y ,  a p l ea  o f  " n o l o  c o n t e n d e r e "  s h o u l d  b e  r e g a r d e d  
as a c o n v i c t i o n  f o r  p u r p o s e s  o f  5 U.S.C. S 8312. 4 1  Cosp. 
G e n .  62 ( 1 9 6 1 ) .  

Types o f  o f f e n s e s  c o v e r e d  

Under t h e  o r i g i n a l  ( 1 9 5 4 )  v e r s i o n  o f  5 U.S.C. 5 8312,  
f o r f e i t u r e  was n o t  s t r i c t l y  l i m i t e d  t o  n a t i o n a l  s e c u r i t y  o f -  
f e n s e s .  An employee c o u l d  l o s e  h i s  r e t i r e m e n t  a n n u i t y  o r  re-  
t i r e d  pay  s i m p l y  by commi t t ing  a f e l o n y  " i n  t h e  e x e r c i s e  o f  
h i s  a u t h o r i t y ,  i n f l u e n c e ,  power,  or p r i v i l e g e s  a s  an o f f i c e r  
o r  employee o f  t h e  Government." ( A c t  o f  September  1, 1954 ,  
q u o t e d  i n  35 Comp. Gen .  302 ,  303 . )  The re  were numerous 
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examples  of f o r f e i t u r e s  fo r  s u c h  i n f r a c t i o n s  a s  f a l s i f y i n g  a 
t r a v e l  v o u c h e r  o r  u s i n g  a Government-owned v e h i c l e  f o r  per- 
s o n a l  p u r p o s e s .  See, e .g . ,  40 Comp. Gen. 1 7 6  ( 1 9 6 0 ) ;  40 Comp. 
Gen. 364 ( 1 9 6 0 ) ;  4 0  Comp. Gen.  487 ( 1 9 6 1 ) ;  40 Comp. Gen. 635 
( 1 9 6 1 ) ;  4 1  Comp. Gen. 62 ( 1 9 6 1 ) ;  4 1  Comp. Gen. 1 1 4  ( 1 9 6 1 ) .  

With s e v e r a l  y e a r s  o f  e x p e r i e n c e  u n d e r  t h e  s t a t u t e ,  
C o n g r e s s  began  t o  v o i c e  c o n c e r n  t h a t  i t  was b e i n g  a p p l i e d  too 
e x p a n s i v e l y .  The p u n i s h m e n t  was v iewed a s  too  s e v e r e  f o r  t h e  
o f f e n s e ,  e s p e c i a l l y  i n  cases where  t h e  o f f e n s e  o c c u r r e d  a f t e r  
many y e a r s  of  Government s e r v i c e .  A c c o r d i n g l y ,  C o n g r e s s  
amended t h e  s t a t u t e  on September  26 ,  1 9 6 1  ( P u b .  L. No. 87-299) 
t o  l i m i t  i t  t o  o f f e n s e s  r e l a t i n g  t o  n a t i o n a l  s e c u r i t y  and  t o  
" r e t r o a c t i v e l y  remove t h e r e f r o m  t h o s e  p r o v i s i o n s  of t h e  
s t a t u t e  which  p r o h i b i t e d  payment  of a n n u i t i e s  and r e t i r e d  
pay  t o  persons who commit o f f e n s e s ,  a c t s  o r  omissions which  
do  n o t  i n v o l v e  t h e  s e c u r i t y  o f  t h e  U n i t e d  S t a t e s . "  4 1  Comp. 
Gen. 399 ,  4 0 0  ( 1 9 6 1 ) .  GAO s u p p o r t e d  t h e  amendment, n o t i n g  
t h a t  t h e  1954 l e g i s l a t i o n  had  c r e a t e d  i n e q u i t i e s  which  were 
n o t  i n t e n d e d  o r  f o r e s e e n  a t  t h e  t i m e  of e n a c t m e n t .  B-115505, 
Apr i l  25 ,  1 9 6 1 ;  E-115505, F e b r u a r y  1, 1961 .  

Thus ,  d e c i s i o n s  b e f o r e  Sep tember  26 ,  1 9 6 1 ,  a r e  no l o n g e r  
a p p l i c a b l e  t o  t h e  e x t e n t  t h a t  t h e y  i n v o l v e  n o n - s e c u r i t y  o f -  
fenses o r  t h e  " a u t h o r i t y ,  i n f l u e n c e ,  power, o r  p r i v i l e g e s "  
l a n g u a g e  which  t h e  1 9 6 1  amendment d e l e t e d .  Numerous o f f e n s e s  
which would h a v e  c a u s e d  f o r f e i t u r e  b e f o r e  1 9 6 1  no  l o n g e r  d o .  
S e e ,  e .g . ,  B-155558, November 25 ,  1964  ( f a l s e  c l a i m ) ;  B-155823, 
September  1 5 ,  1965  ( c o n s p i r a c y  t o  e m b e z z l e  Government f u n d s ) .  
Of c o u r s e ,  t o  t h e  e x t e n t  t h a t  t h e  p re -1961  d e c i s i o n s  e s t a b l i s h  
p r i n c i p l e s  a p a r t  from t h e  s p e c i f i c  o f f e n s e s  i n v o l v e d ,  s u c h  as 
t h e  g e n e r a l  p r i n c i p l e s  n o t e d  a b o v e ,  t h e y  r e m a i n  v a l i d .  

The A l g e r  Hiss case 

The e v e n t  wh ich ,  more t h a n  a n y  o t h e r  s i n g l e  i n c i d e n t ,  
g a v e  r i s e  t o  t h e  o r i g i n a l  e n a c t m e n t  of 5 U.S.C. S 8312 ,  was 
t h e  case of Alger Hiss. A former S t a t e  Depar tmen t  employee, 
H i s s  was c o n v i c t e d  i n  1 9 5 0  of  p e r j u r y  s temming from t e s t i m o n y  
b e f o r e  a g r a n d  j u r y  i n v e s t i g a t i n g  a l l e g e d  e s p i o n a g e  v i o l a -  
t i o n s .  When H i s s  was r e l e a s e d  from p r i s o n  a f t e r  s e r v i n g  h i s  
s e n t e n c e ,  c o n s i d e r a b l e  p u b l i c  and  c o n g r e s s i o n a l  a t t e n t i o n  
was d i r e c t e d  a t  t h e  f a c t  t h a t  h e  was s t i l l  e n t i t l e d  t o  r e c e i v e  
h i s  Government  p e n s i o n .  Given  t h e  p o l i t i c a l  cl imate of t h e  
t imes,  t h e  r e s u l t  was t h e  e n a c t m e n t  of 5 U.S.C.  S 8312 i n  
1954 .  
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Hiss a p p l i e d  f o r  h i s  p e n s i o n  i n  1967 and t h e  ( t h e n )  
C i v i l  S e r v i c e  Commission d e n i e d  t h e  a p p l i c a t i o n  based  on 
5 U.S .C .  S 8312. ( S i n c e  t h e  o f f e n s e  f o r  which Hiss had 
been  c o n v i c t e d  was r e l a t e d  t o  n a t i o n a l  s e c u r i t y ,  i t  was un- 
a f f e c t e d  by t h e  1 9 6 1  amendment.) H i s s  s u b s e q u e n t l y  sued  f o r  
r e s t o r a t i o n  o f  h i s  f o r f e i t e d  p e n s i o n .  I n  Hiss v .  Hampton, 
3 3 8  F. Supp. 1 1 4 1  ( D . D . C .  1 9 7 2 ) ,  t h e  Cour t ,  f i n d i n g  t h a t  t h e  
s t a t u t e  had been  aimed more a t  p u n i s h i n g  Alge r  H i s s  t h a n  r eg -  
u l a t i n g  t h e  F e d e r a l  s e rv i ce ,  h e l d  5 U.S.C. § 8312 t o  b e  an 
-- e x  p o s t  f a c t o  law and t h e r e f o r e  u n c o n s t i t u t i o n a l  a s  i t  had 
been  a p p l i e d  t o  Hiss f o r  c o n d u c t  which o c c u r r e d  p r i o r  t o  t h e  
d a t e  o f  i t s  enactment. T h e r e f o r e ,  t h e  Court o r d e r e d  t h e  C i v i l  
S e r v i c e  Commission t o  pay  H i s s  h i s  a n n u i t y  r e t r o a c t i v e l y  w i t h  
i n t e r e s t .  

The Hiss case g a v e  r i s e  t o  two GAO d e c i s i o n s - - 5 2  Comp. 
Gen .  1 7 5  (1972), a f f i r m e d  by B-115505, December 2 1 ,  1972-- 
h o l d i n g  t h a t  t h e  i n t e r e s t  p a y a b l e  t o  H i s s ,  a s  w i t h  t h e  a n n u i t y  
i t s e l f ,  mus t  b e  p a i d  from t h e  C i v i l  S e r v i c e  R e t i r e m e n t  Fund 
r a t h e r  t h a n  t h e  permanent  judgment  a p p r o p r i a t i o n ,  31  U.S.C. 
s 724a.  The c o u r t  case and d e c i s i o n s  a r e  summarized i n  
E-115505, May 1 5 ,  1973.  ( Judgmen t s  a g a i n s t  t h e  Un i t ed  S t a t e s  
and r e l a t e d  i n t e r e s t  a re  d i s c u s s e d  f u r t h e r  i n  Chap te r  1 2 ,  
t h i s  M a n u a l . )  As a r e s u l t  o f  t h e  H i s s  case ,  o t h e r  s i m i l a r l y  
s i t u a t e d  i n d i v i d u a l s  became e n t i t l e d  t o  r e t r o a c t i v e  a n n u i t i e s .  
I n t e r e s t ,  however ,  was p a y a b l e  o n l y  t o  t h e  named p l a i n t i f f s  
i n  t h e  s u i t .  See  52 Comp. Gen. 1 7 5 ,  s u p r a .  

- Uniform Code o f  M i l i t a r y  Jus t i ce  

The o r i g i n a l  1954 e n a c t m e n t  of 5 U.S.C. s 8312 d i d  n o t  
e x p r e s s l y  c o v e r  o f f e n s e s  under  t h e  Uniform Code o f  M i l i t a r y  
J u s t i c e ,  and t h i s  o m i s s i o n  g e n e r a t e d  t h e  major  p o r t i o n  o f  
GAO d e c i s i o n s  up t o  t h e  1 9 6 1  amendment. 

S i n c e  t h e  s t a t u t e  was t o  b e  s t r i c t l y  c o n s t r u e d ,  t h e  mere 
f a c t  t h a t  a U C M J  o f f e n s e  was "s imi la r"  t o  one o f  t h e  enume- 
r a t e d  U.S. Code o f f e n s e s  was n o t ,  i n  and o f  i t s e l f ,  s u f f i c i e n t  
t o  p r o d u c e  a f o r f e i t u r e .  35 Comp. Cen. 3 0 2  ( 1 9 5 5 ) .  The t e s t  
unde r  t h e  1954 s t a t u t e  became t h i s :  A c o u r t - m a r t i a l  c o n v i c -  
t i o n  under  t h e  UCMJ would p roduce  a f o r f e i t u r e  i f  t h e  o f f e n s e  
was c i v i l  i n  n a t u r e  and if i t  m e t  t h e  d e f i n i t i o n  o f  " f e l o n y "  
i n  1 8  U.S.C. S 1 - - p u n i s h a b l e  by d e a t h  o r  c o n f i n e m e n t  f o r  more 
t h a n  1 y e a r .  Whether a n  o f f e n s e  was " c i v i l  i n  n a t u r e "  was 
d e t e r m i n e d  by examin ing  t h e  Un i t ed  S t a t e s  Code o r  t h e  D i s t r i c t  
o f  Columbia Code t o  i d e n t i f y  a n  a n a l o g o u s  o f f e n s e .  T h e  "one  
y e a r "  s t a n d a r d  r e f e r r e d  t o  t h e  s e n t e n c e  imposab le  by law; 
t h e  d u r a t i o n  o f  t h e  s e n t e n c e  a c t u a l l y  imposed o r  s e r v e d  was 
immaterial .  35 Comp. Gen.  302 ,  -- s u p r a ;  40 Comp. G e n .  6 0 1  
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( 1 9 6 1 ) ;  B-144649, J a n u a r y  4 ,  1961 ;  B-143495, Augus t  10, 1960; 
B-140390, Sep tember  28 ,  1959 ;  B-125744, J u l y  3 0 ,  1959 ;  
R-127022, May 11, 1956.  

A n o t h e r  l i n e  of d e c i s i o n s  c o n c e r n e d  t h e  types  of e v i d e n c e  
which  c o u l d  b e  used  i n  d e t e r m i n i n g  w h e t h e r  a g i v e n  case con- 
s t i t u t e d  a f e l o n y  u n d e r  t h e  laws o f  t h e  U n i t e d  S t a t e s .  I n  
38 Comp. Gen. 310 ( 1 9 5 5 ) ,  t h e  Comptroller G e n e r a l  h e l d  t h a t  
t h e  d e t e r m i n a t i o n  s h o u l d  b e  b a s e d  s o l e l y  o n  t h e  c h a r g e s  and 
s p e c i f i c a t i o n s  shown i n  t h e  r e c o r d .  A s u b s e q u e n t  s t r i n g  o f  
c a s e s  d i s c u s s e d  e v i d e n c e  p e r m i s s i b l e  i n  a p p l y i n g  t h e  " a u t h o -  
r i t y ,  i n f l u e n c e ,  power, o r  p r i v i l e g e s "  p o r t i o n  of t h e  s t a t u t e ,  
o f t e n  n o t  d i s c e r n i b l e  from t h e  c h a r g e s  and  s p e c i f i c a t i o n s  
a l o n e .  38 Comp. Gen. 817 ( 1 9 5 9 ) ;  40 Comp. Gen. 45  ( 1 9 6 0 ) ;  
40 Comp. Gen. 364 ( 1 9 6 0 ) ;  40 Comp.  Gen. 635 ( 1 9 6 1 ) .  

The UCMJ d e c i s i o n s  came t o  a n  a b r u p t  h a l t  w i t h  t h e  
e n a c t m e n t  o f  t h e  1 9 6 1  amendment. The c u r r e n t  v e r s i o n  of 
5 U.S.C. 8312 e x p r e s s l y  c o v e r s  U C M J  o f f e n s e s ,  a g a i n  l i m i t e d  
t o  n a t i o n a l  s e c u r i t y  v i o l a t i o n s .  N o w ,  a c o n v i c t i o n  u n d e r  t h e  
UCKJ w i l l  p r o d u c e  a f o r f e i t u r e  i f  t h e  o f f e n s e  i n v o l v e s  cer- 
t a i n  UCMJ a r t i c l e s  s p e c i f i e d  i n  t h e  s t a t u t e ,  o r  i f  i t  i n v o l v e s  
a n y  o t h e r  a r t i c l e  of t h e  UCMJ where t h e  c h a r g e s  and  s p e c i f i -  
c a t i o n s  describe a v i o l a t i o n  o f  c e r t a i n  o f  t h e  U.S. Code 
o f f e n s e s ,  and i f  t h e  " e x e c u t e d  s e n t e n c e "  i n c l u d e s  d e a t h ,  d i s -  
h o n o r a b l e  d i s c h a r g e ,  o r  d i s m i s s a l  f rom t h e  s e r v i c e .  The 
s t a t u t e  i n c o r p o r a t e s  t h e  " c h a r g e s  and s p e c i f i c a t i o n s "  t e s t  
of 38 Comp.  Gen. 310, b u t  s i n c e  t h e  " a u t h o r i t y ,  i n f l u e n c e ,  
power, o r  p r i v i l e g e s "  l a n g u a g e  h a s  b e e n  d e l e t e d ,  t h e  d e c i s i o n s  
c o n c e r n i n g  t h a t  l a n g u a g e  a r e  o b s o l e t e .  

R e l a t e d  s t a t u t o r y  p r o v i s i o n s  

When a f o r f e i t u r e  is  invoked  u n d e r  5 U.S.C. $ 8312,  t h e  
i n d i v i d u a l  i s  e n t i t l e d  t o  a r e f u n d  of h i s  c o n t r i b u t i o n  toward 
t h e  a n n u i t y  l e s s  a n y  amounts  a l r e a d y  p a i d  ou t  o r  r e f u n d e d .  
5 U.S .C .  4 8316.  

F o r f e i t u r e  may n o t  b e  invoked  where  a n  i n d i v i d u a l  is 
c o n v i c t e d  o f  a n  o f f e n s e  "as a r e s u l t  of proper c o m p l i a n c e  
w i t h  orders i s s u e d ,  i n  a c o n f i d e n t i a l  r e l a t i o n s h i p ,  by  a n  
a g e n c y  o r  o t h e r  a u t h o r i t y "  o f  t h e  U n i t e d  S t a t e s  Government 
or t h e  D i s t r i c t  of Columbia gove rnmen t .  5 U.S.C. 8320.  

I f  a payment  of a n n u i t y  o r  r e t i r e d  pay is  made i n  
v i o l a t i o n  o f  5 U.S.C.  S 8312 " i n  d u e  course and  w i t h o u t  
f r a u d ,  c o l l u s i o n ,  o r  g r o s s  n e g l i g e n c e , "  t h e  r e l e v a n t  
a c c o u n t a b l e  o f f i c e r  (see C h a p t e r  1 0 ,  t h i s  Manual )  w i l l  n o t  
b e  h e l d  r e s p o n s i b l e .  5 U.S .C .  8321.  
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In addition to 5 U.S.C. S 8312, retirement annuities or 
retired pay may be forfeited for willful absence from the 
United States to avoid prosecution €or a section 8312 offense 
( 5  U.S.C. S 8313); refusal to testify in national security 
matters ( 5  U.S.C. S 8314); or knowingly falsifying certain 
national security-related aspects of a Federal or  District 
of Columbia employment application ( 5  U.S.C. S 8315). 
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(4) Entertainment and Recreation 

(a) Introduction 

When will the Government pay you to go to the Playboy 
Club or to attend a banquet with actress Suzanne Somers? This 
Section will tell you. 

The concept to be explored in this Section is the rule 
that appropriated funds may not be used for entertainment 
except when specifically authorized by statute and also author- 
ized or approved by proper administrative officers. E.g., 
4 3  Comp. Gen. 305 ( 1 9 6 3 ) .  The basis for the rule is that 
entertainment is essentially a personal expense even where it 
occurs in some business-related context, Except where spe- 
cifically appropriated for, entertainment cannot normally be 
said to be necessary to carry out the purposes of an 
appropriation. 

Application of the rule 

Ps a general proposition, the rule applies to all Federal 
departments and agencies operating with appropriated funds. 
For example, it has been held applicable to the Alaska Rail- 
road. B-124195-O.M., August 8, 1977.  

The question in R-170938, October 30, 1972 ,  was whether 
the entertainment prohibition applied to the revolving fund 
of the National Credit ilnion Administration. The fund is 
derived from fees collected from Federal credit unions and not 
direct appropriations from the Treasury. Nevertheless, the 
authority to retain and use the collections constitutes a con- 
tinuing appropriation since, but f o r  that authority, the fees 
would have to be deposited in the Treasury and Congress would 
have  to make annual appropriations for the agency's expenses. 
(See Chapters 2 and 15, this Manual.) Therefore, the revolving 
fund could not be used for entertainment. 

There are three situations in which the rule h a s  not been 
applied. The first is certain Government corporations. For 
example, the Corporation for Public Broadcasting, since it was 
established a5 a private non-profit corporation and is not an 
agency or establishment of the United States Government (not- 
withstanding that it receives appropriations), could use its 
funds to hold a reception in the Cannon House Office Building. 
B-131935, July 1 6 ,  1975.  

The rule has also been held not to apply to Government 
corporations which are classed as Government agencies hut 
which have statutory authority to determine the character and 
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necessity of their expenditures. R-127949, May 18, 1956 
(Saint Lawrence Seaway Development Corporation); D-35062, 
July 28, 1943. 

The second exception is donated funds where the recipient 
agency has statutory authority to accept and retain the gift. 
In B-170938, Cctober 30, 1972, cited above, while the Wational 
Credit Union Administration could not use its revolving fund 
for entertainment, it could use donated funds. The same re- 
sult has been applied to the TJational Science Foundation. 
46 Comp. Gen. 379 (1966); B-142538, February 8, 1961. Row- 
ever, in order for  donated funds to be available for enter- 
tainment, it must be determined that the entertainment will 
further a valid function of the agency and that the function 
could not be accomplished as effectively from the Government's 
standpoint without the expenditure. Donated funds may not be 
used for entertainment which does not bear a legitimate 

(R-206173, February 23, 1982). Also, the expenditure must not 
violate any restrictions imposed by the donor on the use of 
the funds. (Donated funds are discussed further in Chapter 5, 
this Manual.) 

relationship to authorized agency purposes. 61 Comp. Gen. - 

The third exception, infrequently applied, is for certain 
commissions with statutory authority to procure supplies, 
services, or property, and to make contracts, without regard 
to the laws and procedures applicable to Federal agencies, and 
to exercise those powers that are necessary to enable the com- 
mission to carry out the purposes for which it was established 
efficiently and in the public interest. 5-138969, April 16, 
1959 (Lincoln Sesquicentennial Commission); R-138925, April 15, 
1959 (Civil War Centennial Commission); B-129102, October 2, 
1956 (Woodrow Wilson Foundation). 

What is entertainment? 

The Comptroller General has not attempted a precise 
definition of the term "entertainment." In one decision, GAO 
noted that one court had defined the term as ''a source or means 
of amusement, a diverting performance, especially a public per- 
formance, as a concert, drama, or the like." Another court 
said that entertainment "denotes that which serves for arnuse- 
ment and amusement is defined as a pleasurable occupation of 
the senses, or that which furnishes it, as dancing, sports, or 
music.'' 58 Comp. Gen. 202, 205 (1979), overruled on other 
grounds by 60 Comp. Gen. 303 (1981). 

For purposes of this discussion, the term "entertainment," 
as used in decisions of the Comptroller General, includes: food 
and drink, either as formal meals or as snacks or refreshments; 
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receptions, banquets, and the like; music, live or recorded; 
live artistic performances; and recreational facilities. One 
other category is included which, even though not "entertain- 
ment" as such, is closely related to the entertainment cases: 
facilities for the welfare or morale of employees. 

Earlier decisions from time to time had occasion to 
address the components of entertainment. Can it include 
liquor? Responding to an inquiry from the Navy, a Comptroller 
of the Treasury, obviously not a teetotaler, said: "Enter- 
tainments * * * without wines, liquors or cigars, would be 
like the play of I-Iamlet with the melancholy Dane entirely 
left out of the lines." 14 Cornp. Dec. 344, 346 (1907). s/ 

In a 1941 decision (B-20085, September 10, 1941), the 
Coordinator of Inter-American Affairs asked whether authorized 
entertainment could include such items as cocktail parties, 
banquets and dinners, theater attendance, and sightseeing 
parties. The Comptroller General, recognizing that an appro- 
priation for entertainment conferred considerable discretion, 
replied, in effect, "all of the above." 

That's entertainment. 

(b) Food for Government Employees 

It may be stated as a general rule that appropriated 
funds are not available to pay subsistence or to provide free 
food to Government employees at their official duty stations 
("at headquarters"). 13/ In addition to the obvious reason 
that food is a persons expense and Government salaries are 
presumed adequate to enable employees to eat regularly, 

-I___- - 12/ The Comptroller's comments should not be confused with 
the rule that alcoholic beverages are not reimbursable 
as subsistence expenses. B-164366, March 31, 1981; 
B-164365, August 16, 1968; B-157312, May 23, 1966. The 
exclusion applies even against a claim that consumption 
of alcohol is required by religious beliefs. B-202124, 
July 17, 1981. 

The entitlements of Government employees while on official 
travel or temporary duty are beyond the scope of this 
Manual and are covered in the Personnel Law Manuals. Brief 
mention should be made, however, of the rule that snacks 
and refreshments which are not part of a regular meal are 
not necessary subsistence expenses and hence not reimburs- 
able. B-185826, rlay 28, 1976; B-167820, October 7, 1969. 
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furnishing free food might violate 5 U.S.C. 6 5536, which 
prohibits an employee from receiving compensation in addition 
to the pay and allowances fixed by law. See 42 Comp. Gen. 149, 
151 (1962); R-140912, November 24, 1959. 

The "free food" rule applies to snacks and refreshments 
as well as meals. For example, in 47 Comp. Gen. 657 (19681, 
the Comptroller General held that Internal Revenue Service 
appropriations were not available to serve coffee to either 
employees or private individuals at meetings. Similarly pro- 
hibited was the purchase of coffeemakers and cups. Although 
serving coffee or refreshments at meetings may be desirable, 
it is not a "necessary expense" in the context of appropria- 
tions availability. See also B-159633, May 20, 1974. 

Similarly, general operating appropriations may not be 
used to provide refreshments at recognition or award cere- 
monies. 43 Comp. Gen. 305 (1963); B-114827, October 2, 1974. 
There is a limited exception for small "samples" of ethnic 
foods provided in an ethnic awareness program as part of an 
agency's equal employment opportunity program, where they 
are clearly not designed to serve as meals or refreshments. 
R-199387, March 23, 1982. 

The question of food for Government employees arises in 
many contexts and there are certain well-defined exceptions. 
The remainder of this subsection will discuss the rule and its 
exceptions in several of these contexts. 

Working at official duty station under unusual conditions 

The well-settled rule is that the Government may not 
furnish free food (the decisions sometimes get technical and 
use terms like "per diem" or "subsistence") to employees at 
their official duty station, even when they are working under 
unusual circumstances. 

An early illustration is 16 Comp. Gen. 158 (19361, in 
which the expense of meals was denied to an Internal Revenue 
investigator who was required to maintain a 24-hour surveil- 
lance. The reason payment was denied is that the investigator 
would presumably have eaten (and incurred the expense of) 
three meals a day even if he had not been required to work the 
24-hour shift. 

Payment was also denied in 42 Comp. Gen. 149 (19621, 
where a postal official had bought carry-out restaurant food 
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f o r  p o s t a l  e m p l o y e e s  c o n d u c t i n g  a n  i n t e r n a l  e l e c t i o n  who were 
r e q u i r e d  t o  r e m a i n  o n  d u t y  beyond r e g u l a r  w o r k i n g  h o u r s .  - 1 4 /  

S i m i l a r l y ,  t h e  g e n e r a l  r u l e  was a p p l i e d  i n  t h e  f o l l o w i n g  
s i t u a t i o n s :  

- - F e d e r a l  m e d i a t o r s  r e q u i r e d  t o  c o n d u c t  m e d i a t i o n  
s e s s i o n s  a f t e r  r e g u l a r  h o u r s .  8 -169235,  A p r i l  6 ,  
1 9 7 0 ;  B-141142, December 1 5 ,  1959 .  

- -Distr ic t  o f  C o l u m b i a  po l i ce  o f f i c e r s  i n v o l v e d  i n  
c l e a n - u p  work  a f t e r  a f i r e  i n  a m u n i c i p a l  b u i l d -  
i n g .  B-118638,104,  F e b r u a r y  5 ,  1979 .  

--Geological S u r v e y  i n s p e c t o r s  a t  o f f s h o r e  o i l  rigs 
who had  l i t t l e  a l t e r n a t i v e  t h a n  t o  b u y  l u n c h  f r o m  
p r i v a t e  caterers  a t  e x c e s s i v e  prices.  8-194798,  
J a n u a r y  2 3 ,  1980 .  

A d d i t i o n a l  cases are:  5-129004,  S e p t e m b e r  6 ,  1956 ;  8-185923, 
November 8 ,  1 9 7 6 ;  B-186090, November 8 ,  1 9 7 6 .  

An e x c e p t i o n  was p e r m i t t e d  i n  53 Comp. Gen. 7 1  ( 1 9 7 3 ) .  
I n  t h a t  case ,  t h e  u n a u t h o r i z e d  o c c u p a t i o n  o f  a b u i l d i n g  i n  
w h i c h  t h e  B u r e a u  of I n d i a n  A f f a i r s  w a s  loca ted  n e c e s s i t a t e d  
t h e  a s s e m b l i n g  of a cadre of G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  
s p e c i a l  p o l i c e ,  who s p e n t  t h e  w h o l e  n i g h t  t h e r e .  Agency o f f i -  
c i a l s  purchased  a n d  b r o u g h t  i n  s a n d w i c h e s  a n d  c o f f e e  f o r  t h e  
cadre.  GAO c o n c l u d e d  t h a t  i t  w o u l d  n o t  q u e s t i o n  t h e  a g e n c y ' s  
d e t e r m i n a t i o n  t h a t  t h e  e x p e n d i t u r e  was i n c i d e n t a l  t o  t h e  pro- 
t e c t i o n  of Govern inent  p r o p e r t y  d u r i n g  a n  e x t r e m e  e m e r g e n c y ,  
a n d  a p p r o v e d  r e i m b u r s e m e n t .  The  d e c i s i o n  e m p h a s i z e d ,  h o w e v e r ,  
t h a t  i t  was a n  e x c e p t i o n  a n d  t h a t  t h e  r u l e  s t i l l  s t a n d s .  

A s i m i l a r  e x c e p t i o n  was p e r m i t t e d  i n  B-189003, J u l y  5 ,  
1 9 7 7 ,  w h e r e  a g e n t s  of t h e  F e d e r a l  B u r e a u  o f  I n v e s t i g a t i o n  h a d  
b e e n  s t r a n d e d  i n  t h e i r  o f f i c e  d u r i n g  a s e v e r e  b l i z z a r d  i n  
B u f f a l o ,  N e w  York .  The a rea  was i n  a s t a t e  o f  e m e r g e n c y  and  
GAO a g r e e d  w i t h  t h e  a g e n c y ' s  d e t e r m i n a t i o n  t h a t  t h e  s i t u a t i o n  
p r e s e n t e d  a d a n g e r  t o  human l i f e .  

-----___ 
- 1 4 /  T h i s  a n d  s e v e r a l  o t h e r  cases i n  t h i s  s u b s e c t i o n  a l s o  i n -  

v o l v e  t h e  " v o l u n t a r y  c r e d i t o r "  r u l e .  W h i l e  t h e  v o l u n t a r y  
c r e d i t o r  aspec t  i s  n o t  d i s c u s s e d  h e r e ,  i t  i s  c o v e r e d  i n  
t h e  s e c t i o n  e n t i t l e d  " V o l u n t a r y  C r e d i t o r s "  i n  C h a p t e r  11 
o f  t h i s  Manua l .  
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The  e x c e p t i o n ,  h o w e v e r ,  i s  v e r y  l i m i t e d .  I n  €3-185159, 
December  1 0 ,  1 9 7 5 ,  t h e  cos t  o f  meals was  d e n i e d  t o  Treasury  
D e p a r t m e n t  a g e n t s  r e q u i r e d  t o  work  o v e r  24 h o u r s  i n v e s t i g a t i n g  
a bombing  of  F e d e r a l  o f f i c e s .  The  Comptroller G e n e r a l  p o i n t e d  
o u t  t h a t  d a n g e r o u s  c o n d i t i o n s  a l o n e  a re  n o t  e n o u g h .  Under  t h e  
e x c e p t i o n  e s t a b l i s h e d  i n  5 3  Comp. Gen. 7 1 ,  i t  i s  n e c e s s a r y  t o  
f i n d  t h a t  t h e  s i t u a t i o n  i n v o l v e s  i m m i n e n t  d a n g e r  t o  human l i f e  
o r  t h e  d e s t r u c t i o n  o f  F e d e r a l  p rope r ty .  Also, i n  t h a t  case,  
t h e  a g e n t s  were o n l y  i n v e s t i g a t i n g  a d a n g e r o u s  s i t u a t i o n  w h i c h  
h a d  a l r e a d y  o c c u r r e d  a n d  t h e r e  was n o  s u g g e s t i o n  t h a t  a n y  
f u r t h e r  b o m b i n g s  were i m m i n e n t .  

N a t u r a l l y ,  s t a t u t o r y  a u t h o r i t y  w i l l  o v e r c o m e  t h e  p r o h i b i -  
t i o n .  T h u s ,  w h e r e  t h e  V e t e r a n s  A d m i n i s t r a t i o n  h a d  s t a t u t o r y  
a u t h o r i t y  t o  accept u n c o m p e n s a t e d  s e r v i c e s  a n d  t o  c o n t r a c t  f o r  
r e l a t e d  " n e c e s s a r y  s e r v i c e s ,  I' t h e  VA c o u l d ,  upon  a n  a d m i n i s -  
t r a t i v e  d e t e r m i n a t i o n  o f  n e c e s s i t y ,  c o n t r a c t  w i t h  l o c a l  
r e s t a u r a n t s  f o r  meals t o  be f u r n i s h e d  w i t h o u t  c h a r g e  t o  uncom- 
p e n s a t e d  v o l u n t e e r  w o r k e r s  a t  VA o u t p a t i e n t  c l i n i c s  when t h e i r  
s c h e d u l e d  a s s i g n m e n t  e x t e n d e d  o v e r  a meal p e r i o d .  8 -145430 ,  
May 9 ,  1 9 6 1 .  

Governmen t  Employees  T r a i n i n g  A c t  

U n d e r  t h e  Governmen t  E m p l o y e e s  T r a i n i n g  A c t ,  a n  a g e n c y  
may re imburse a n  e m p l o y e e  f o r  n e c e s s a r y  e x p e n s e s  i n c i d e n t  t o  
a n  a u t h o r i z e d  t r a i n i n g  p r o g r a m .  5 U.S.C. S 4109 .  The  Comp- 
t r o l l e r  G e n e r a l  h a s  h e l d  t h a t  t h e  Governmen t  c a n  p r o v i d e  meals 
u n d e r  t h i s  a u t h o r i t y  i f  t h e  a g e n c y  d e t e r m i n e s  t h a t  t h e  p r o v i d -  
i ng  of meals i s  n e c e s s a r y  t o  a c h i e v e  t h e  o b j e c t i v e s  of t h e  
t r a i n i n g  program. 39 C o m p .  Gen. 1 1 9  ( 1 9 5 9 ) ;  48  Comp. Cen.  1 8 5  
( 1 9 6 8 ) ;  P-193955,  S e p t e m b e r  1 4 ,  1 9 7 9 .  The  Governmen t  may a l s o  
f u r n i s h  meals t o  non-Government  s p e a k e r s  a s  a n  e x p e n s e  o f  con-  
d u c t i n g  t h e  t r a i n i n g .  48 Comp. Gen. 185 ,  s u p r a .  

I n  50  Comp. Gen. 610  ( 1 9 7 1 1 ,  t h e  T r a i n i n g  A c t  was h e l d  t o  
a u t h o r i z e  t h e  p r o c u r e m e n t  o f  c a t e r i n g  services  f o r  a D e p a r t m e n t  
o f  A g r i c u l t u r e  t r a i n i n g  c o n f e r e n c e  w h e r e  Governmen t  f a c i l i t i e s  
were deemed i n a d e q u a t e  i n  view o f  t h e  n a t u r e  o f  t h e  program. 

F u r t h e r  i n f o r m a t i o n  o n  t h e  Governmen t  E m p l o y e e s  T r a i n i n g  
Act may b e  f o u n d  i n  t h e  C i v i l i a n  P e r s o n n e l  Law Manual .  

A t t e n d a n c e  a t  m e e t i n g s  a n d  c o n f e r e n c e s  

A t t e n d a n c e  a t  a g e n c y - s p o n s o r e d  m e e t i n g s  a n d  c o n f e r e n c e s  
w i l l  g e n e r a l l y  be s u b j e c t  t o  t h e  p r o h i b i t i o n  o n  f u r n i s h i n g  f r e e  
f o o d  t o  e m p l o y e e s  a t  t h e i r  o f f i c i a l  d u t y  s t a t i o n s .  T h u s ,  t h e  
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cost of meals and coffee breaks could not be provided for 
Government officials attending a one-day conference on imple- 
mentation of the Speedy Trial Act. R-188078, May 5 ,  1 9 7 7 .  
Similarly, meals could not be provided at a conference of 
field examiners of the National Credit Union Administration. 
B-180806, August 21, 1974. IJse of appropriated funds was pro- 
hibited for coffee breaks at a management seminar, B-159633, 
Pilay 20, 1 9 7 4 ;  meals served during "working sessions" at 
Department of Labor business meetings, 5-168774,  January 23, 
1 9 7 0 ;  and meals at monthly luncheon meetings for officials 
of l a w  enforcement agencies, R-198882, Elarch 2 5 ,  1981 .  See 
also 47  Comp. Gen. 657  ( 1 9 6 8 1 ,  supra. 

In B-137999, December 16, 1 9 5 8 ,  the commissioners of the 
Outdoor Recreation Resources Review Commission had statutory 
au thor i ty  t o  h e  reimbursed f o r  ac tua l  subsis tence expenses, 
This was held to include the cost of lunches during meetings 
a t  a Washington ho te l .  However, t h e  c o s t  of lunches f o r  s t a f f  
members of the Commission could not be paid. 

The fact that an agency characterizes its meeting as 
"training" is not controlling. In R-165774, September 2, 1 9 7 0 ,  
headquarters employees of the (then) Department of Health, 
Education, and Welfare met with consultants in a nearby hotel 
at what the agency termed a ''research training conference." 
However, the conference consisted of little more than "working 
sessions" and included no employee training as defined in the 
Government Employees Training Act. Therefore, the cost of 
meals could not be paid. See also €3-140912, November 24, 1 9 5 9 .  

Calling the cost of meals a "registration fee" (see 
below) will also not avoid the prohibition. In a 1 9 7 5  case, 
the cost of meals was disallowed for Arny employees at an Army- 
sponsored "Operations and Maintenance Seminar. '' The charge 
had been termed a registration fee but covered only luncheons, 
dinner, and coffee breaks. R-182527, February 12, 1 9 7 5 .  

In B-137150, October 14, 1 9 7 6 ,  grant funds provided to 
the Government of the District of Columbia under the Social 
Security Act for personnel training and administrative expenses 
could not be used to pay for a luncheon at a 4-hour conference 
of officials of the D.C.  Department of Human Resources. The 
conference could not be reasonably characterized as training 
and did not qualify as an allowable administrative cost under 
the program regulations. 

Employees may be authorized to attend a meeting or 
conference sponsored by a non-Government organization if the 
meeting or conference constitutes authorized training or 
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relates to official business. Three statutory provisions are 
relevant here. 5 U.S.C. S 5946 prohibits the use of appro- 
priated funds to pay the expenses of an individual's attend- 
ance "at meetings or conventions of members of a society or 
association" except under specific statutory authority or 
unless authorized by 5 U.S.C. S 4109 or 5 U.S.C. S 4110. 
5 U.S.C. S 4109, discussed above, permits payment for meals 
if determined necessary to achieve the objectives of an 
authorized training program under the Government Employees 
Training Act. 5 U.S.C. S 4110 authorizes payment of expenses 
of attendance at meetings which are concerned with official 
agency functions. (Technically, 4110 was also enacted as 
part of the Government Employees Training Act. However, it 
is not limited to meetings at which employees are actually 
trained as long as the necessary connection with official 
agency functions exists.) The Government may pay for meals 
in certain situations. 

The attendee will commonly be charged a fee, usually 
but not necessarily called a registration fee .  If a single 
fee is charged covering both attendance and meals and no 
separate charge is made for meals, the Government may pay the 
full fee, assuning of course that funds are otherwise avail- 
able for the cost of attendance. 38 Comp. Gen. 134 (1958); 
R-66978, August 25, 1947. 

If a separate charge is made for meals, the Governinent 
may pay for the meals if there is a showing that (1) the meals 
are incidental to the meeting, (2) attendance of the employee 
at the meals is necessary to his full participation in the 
business of the conference, and (3) the employee is not free 
to take the meals elsewhere without being absent from essential 
formal discussions, lectures, or speeches concerning the pur- 
pose of the conference. B-160579, April 26, 1978; B-166560, 
February 3, 1970. Absent such a showing, the Government may 
not pay for the meals. R-154912, August 26, 1964; B-152924, 
December 18, 1953; B-95413, June 7, 1950; 8-88258, 
September 19, 1949. 

Questions may also arise in situations where no registra- 
tion fee is charged. In 1980, the President's Committee on 
Employment of the Handicapped held its annual meeting in the 
Washington Hilton Hotel. The affair was to last for three 
days and included a luncheon and two banquets. (Actress 
Suzanne Somers was Mistress of Ceremonies at one of the ban- 
quets.) There was no registration fee for the meeting but 
there were charges for the meals. GAO's Equal Employment 
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Opportunity Office planned to send three employees to the 
meeting and asked whether the agency could pick up the tab for 
the meals. 

The three employees were to make a presentation at the 
meeting and there was no question that attendance was author- 
ized under 5 U.S.C. $ 4110. Also, if a registration fee 
were involved, the prior decisions noted above would have 
answered the question. The Comptroller General reviewed the 
precedents such as €3-160579, April 26, 1978, and B-166560, 
February 3, 1970, supra, and took the logical step of applying 
them to the situation at hand, Thus, GAO could pay for the 
meals if administrative determinations were made that the 
meals were incidental to the meeting, attendance at the meals 
was necessary for full participation at the meeting, and that 
the employees would miss essential formal discussions, 
lectures, or speeches concerning the purpose of the meeting if 
they t ook  their meals elsewhere. B-198471, Play 1, 1980. - 15/ 

Naturally, if the meeting or conference does not have the 
necessary connection with official agency business, the cost 
of meals may not be paid. Thus, a registration fee consisting 
primarily of the cost of a luncheon was disallowed for three 
Community Services Administration employees attending an 
executive board meeting of the Combined Federal Campaign. 
B-195045, February 8, 1980 .  Similarly, an employee of the 
Department of Housing and Urban Development could not be reim- 
bursed for meals incident to meetings of a local business 
association. B-166560,  Play 27, 1 9 6 9 .  

In a more recent decision, the Internal Revenue Service 
bought tickets for several of its agents to attend the Fourth 
Annual Awards and Scholarship Einner of the National Associa- 
tion of Black Accountants. The purposes of attending the 
banquet were to establish contacts for recruitment purposes 
and to demonstrate the commitment of the I R S  to its equal 
opportunity program. Flowever, attendance could not be au- 
thorized under either 5 U.S.C. S 4109 or 5 U.S.C. S 4110, and 
the expenditure was therefore prohibited by 5 1J.S.C. S 5946. 
R-202028,  Play 14, 1981. 

--- _ _  _ _  - 
~ 15/ This is a relatively rare instance of the Comptroller 

General's issuing a formal decision to a GAO requester. 
Although it doesn't happen often, it will be done when 
the situation warrants it. 
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Cafeterias and lunch facilities 

The Government has no general responsibility to provide 
luncheon facilities for its employees. 10 Comp. Gen. 140 
(1930). 16/ However, plans for the construction of a new 
Government building may include provision for a lunch room or 
cafeteria, in which event the appropriation for construction 
of the building will be available for the lunch facility. 
9 Comp. Gen. 217 (1929). 

An agency may subsidize the operation of an employees' 
cafeteria if the expenditure is administratively determined to 
be necessary to the efficiency of operations and a significant 
factor in the hiring and retaining of employees and in promot- 
ing employee morale. B-169141, November 17, 1970; B-169141, 
March 23, 1970. 

The purchase of equipment may also be authorized in 
certain circumstances. In B-173149, August 1 0 ,  1971, GAO 
approved the purchase of a set of stainless steel cooking 
utensils for use by air traffic controllers to prepare food 
at a flight service station. There were no other readily 
accessible eating facilities and the employees were required 
to remain at their post of duty for a full 8-hour shift. See 
also B-180272, July 23, 1974 (purchase of a sink and refrig- 
erator to provide lunch facilities for the Occupational Safety 
and Health Review Commission); B-204214, January 8, 1982 
(temporarily providing paper napkins in new Government 
cafeteria). 

(c) Entertainment for Government Employees Other Than 
Food 

There have been very few cases in this area, probably 
because there are few situations in which entertainment for 
Government employees could conceivably be authorized. 

An early decision held that 10 U.S.C. S 4302, which 
authorizes training for Army enlisted personnel "to increase 
their military efficiency and to enable them to return to 
civilian life better equipped for industrial, commercial, 
and business occupations," did not include sending faculty 
members and students of the Army Music School to grand opera 

-_I_-__- - 16/ By way of contrast, it has long been conceded that 
drinking water is a necessity. See 21 Comp. Dec. 739 
(1915) and 22 Comp. Dee. 3 1  (1915). 
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a n d  symphony c o n c e r t s .  4 Cornp. Gen. 1 6 9  ( 1 9 2 4 ) .  A n o t h e r  
d e c i s i o n  f o u n d  i t  improper t o  h i r e  a boat  a n d  crew t o  s e n d  
Federal  employees s t a t i o n e d  i n  t h e  M i d d l e  E a s t  o n  a recre- 
a t i o n a l  t r i p  t o  t h e  Red Sea. B-126374, F e b r u a r y  1 4 ,  1956. 

A 1 9 7 0  d e c i s i o n  d e s e r v e s  b r i e f  m e n t i o n  a l t h o u g h  i t s  
a p p l i c a t i o n  w i l l  b e  e x t r e m e l y  l i m i t e d .  L e g i s l a t i o n  i n  1 9 6 6  
e s t a b l i s h e d  t h e  Wolf T r a p  Farm P a r k  i n  F a i r f a x  C o u n t y ,  
V i r g i n i a ,  a s  a p a r k  f o r  t h e  p e r f o r m i n g  a r t s  a n d  d i r e c t e d  t h e  
I n t e r i o r  D e p a r t m e n t  t o  operate  a n d  m a i n t a i n  i t .  A c e r t i f y -  
i n g  o f f i c e r  o f  t h e  N a t i o n a l  P a r k  S e r v i c e  a s k e d  w h e t h e r  h e  
c o u l d  c e r t i f y  a v o u c h e r  f o r  symphony,  h a l l e t ,  a n d  t h e a t e r  
t i c k e t s  f o r  Wolf T r a p ' s  A r t i s t i c  Director.  The  Comptroller 
G e n e r a l  h e l d  t h a t  s u c h  p a y m e n t s  c o u l d  b e  made i f  a n  appro- 
p r i a t e  P a r k  S e r v i c e  o f f i c i a l  d e t e r m i n e d  t h a t  a t t e n d a n c e  was 
n e c e s s a r y  f o r  t h e  p e r f o r m a n c e  o f  t h e  A r t i s t i c  Director 's  
o f f i c i a l  d u t i e s .  T h e  j u s t i f i c a t i o n  was t h a t  t h e  Ar t i s t i c  
Director a t t e n d e d  t h e s e  f u n c t i o n s  n o t  a s  p e r s o n a l  e n t e r t a i n -  
m e n t  b u t  so  t h a t  h e  c o u l d  r e v i e w  t h e  p e r f o r m a n c e s  t o  de te r -  
m i n e  w h i c h  c u l t u r a l  a n d  t h e a t r i c a l  e v e n t s  were appropr ia te  
f o r  b o o k i n g  a t  Wolf T r a p .  B-168149, F e b r u a r y  3 ,  1 9 7 0 .  A s  
n o t e d ,  t h i s  case wou ld  seem t o  h a v e  l i t t l e  p r e c e d e n t  v a l u e  
except f o r  t h e  A r t i s t i c  Director  a t  K o l f  Trap.  

One a r ea  t h a t  h a s  g e n e r a t e d  a f e w  d e c i s i o n s ,  a n d  a c h a n g e  
i n  G A O ' s  p o s i t i o n ,  h a s  b e e n  e q u a l  employmen t  o p p o r t u n i t y  
s p e c i a l  e m p h a s i s  programs. The  issue f i r s t  arose i n  58 Comp. 
Cen.  2 0 2  ( 1 9 7 9 ) .  I n  t h a t  case ,  t h e  B u r e a u  of M i n e s ,  I n t e r i o r  
D e p a r t m e n t ,  i n  c o n j u n c t i o n  w i t h  t h e  E q u a l  Employment  Oppor- 
t u n i t y  Commiss ion ,  s p o n s o r e d  a p r o g r a m  o f  l i v e  e n t e r t a i n m e n t  
f o r  N a t i o n a l  H i s p a n i c  Her i t age  Week,. The program c o n s i s t e d  o f  
s u c h  items a s  a l e c t u r e  a n d  d e m o n s t r a t i o n  of S o u t h  A m e r i c a n  
folk m u s i c ,  a c o n c e r t ,  a s l i d e  p r e s e n t a t i o n ,  a n d  a n  e x h i b i t  o f  
H i s p a n i c  a r t  a n d  ceramics. The  d e c i s i o n  c o n c l u d e d  t h a t ,  w h i l e  
t h e  F u r e a u ' s  S p a n i s h - S p e a k i n g  Program was  a l e g i t i m a t e  corn- 
p o n e n t  o f  t h e  a g e n c y ' s  o v e r a l l  EFO p r o g r a m ,  a p p r o p r i a t e d  f u n d s  
c o u l d  n o t  b e  u s e d  t o  procure e n t e r t a i n m e n t .  T h i s  h o l d i n g  was 
f o l l o w e d  i n  two more cases ,  B-194433,  J u l y  1 8 ,  1 9 7 9 ,  a n d  
R-199387, A u g u s t  2 2 ,  1980. 

I n  1 9 8 1 ,  h o w e v e r ,  GAO r e c o n s i d e r e d  i t s  p o s i t i o n .  The  
I n t e r n a l  Revenue  S e r v i c e  a s k e d  w h e t h e r  i t  c o u l d  c e r t i f y  a 
v o u c h e r  c o v e r i n g  p a y m e n t s  f o r  a p e r f o r m a n c e  b y  a n  A f r i c a n  
d a n c e  t roupe  a n d  l u n c h e s  f o r  g u e s t  speakers  a t  a c e r e m o n y  
o b s e r v i n g  N a t i o n a l  B l a c k  R i s t o r y  l l o n t h .  The  Comptroller 
G e n e r a l  h e l d  t h e  e x p e n d i t u r e  proper i n  60 Cornp. Gen. 3 0 3  
( 1 9 8 1 ) .  The  d e c i s i o n  s t a t e d :  
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"[W]e now take the view that we will consider 
a live artistic performance as an authorized part of 
an agency's EEO effort if, as in this case, it is 
part of a formal program determined by the agency to 
be intended to advance EEO objectives, and consists 
of a number of different types of presentations de- 
signed to promote EEO training objectives of making 
the audience aware of the culture or ethnic history 
being celebrated." 60 Comp. Gen. at 306. 

Further, the lunches for the guest speakers could be paid 
under 5 U.S.C. S 5703 if they were in fact away from their 
homes or regular places of business. The prior inconsistent 
decisions--58 Comp. Gen. 202, B - 1 9 4 4 3 3 ,  and B-l99387--were 
overruled. 

It should be emphasized that the prior decisions were 
overruled only to the extent inconsistent with the new holding. 
Two specific elements of 58 Comp. Gen. 2 0 2  were not involved 
in the 1981 decision and remain valid. First, use of appro- 
priated funds to serve refreshments remains improper except 
under specific statutory authority. 5 8  Comp. Gen. at 206. 
See also subsection (b) of this Section. Second, 58 Comp. 
Gen. 202 found the purchase of commercial insurance on a r t  .. 
objects improper. - Id., at 207. This portion also remains 
valid. See section entitled "Insurance," this Chapter. 

The decision at 60 Comp. Gen. 303 was expanded in 
E-193387, March 23, 1 9 8 2 ,  to include small "samples" of ethnic 
foods prepared and served during a formal ethnic awareness 
program as part of the agency's equal employment opportunity 
program. In the particular program being considered, the 
attendees were to pay for their own lunches, with the ethnic 
food samples of minimal proportion provided as a separate 
event. Thus, the samples could be distinguished from meals 
or refreshments, which remain unauthorized. 

( d )  Recreational and Welfare .Facilities for Government 
Personnel 

The rule for recreational facilities was established in 
early decisions: appropriations are not available unless the 
expenditure is authorized by express statutory provision pr 
by necessary implication. Thus, in 18 Comp. Gen. 1 4 7  (19381, 
appropriations for a river and harbor project on Fyidway Island 
were held not available to provide recreational facilities 
such as athletic facilities and notion pictures for the work- 
ing force. Similarly, in 27 Comp. Gen. 6 7 9  (19481, the Comp- 
troller General advised that lJavy appropriations were not 
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available to hire full-time or part-time employees to develop 
and supervise recreational programs for civilian employees of 
the Navy. The reason in both cases was that the expenditure 
would have at best only an indirect bearing on the purposes 
for which the appropriations were made. It follows that 
appropriated funds may not be used to underwrite travel to 
sports or recreational events since this is not the perfor- 
mance of public business. E.g., 4 2  Comp. Gen. 233  (1962). -~ 

Other decisions applying the general rule are A-55035,  
Pday 19, 1934 (billiard tables for Tennessee Valley Authority 
enployees); B - 3 7 3 4 4 ,  October 14, 1943 (footballs and basket- 
balls f o r  employees in Forest Service camps); and B-46169, 
Flay 5 ,  1945 (rental of motion picture by Bonneville Power 
Administration). In the latter decision, the Comptroller 
General pointed out that the Administrator's authority to make 
such expenditures as he "may find necessary" does not mean any 
thing he may approve, regardless of its nature, but the expend- 
itures must bear a direct relationship to the purposes to be 
accomplished under the particular legislation. 

One area in which recreational and welfare expenditures 
have been permitted with some regularity is where employees 
are located at a remote site, where such facilities would not 
otherwise be available. Expenditures were permitted in the 
following cases: 

--Purchase of ping pong paddles and balls by the 
Corps of Engineers to equip a recreation room on 
a seagoing dredge. B-61076, February 25, 1947. 

--Transportation of musical instruments, billiard 
and ping Dong tables, and baseball equipment, 
obtained from surplus military stock, to isolated 
Weather Bureau installations in the Arctic. 
€3-144237, November 7, 1960. 

--Purchase of playground equipment for children of 
employees living i n  a Government-owned housing 
facility in connection with the operation of a 
dam on the Pi0 Grande River in an isolated area. 
41 C o m p .  Gen. 264 (1961). The agency in that 
case had statutory authority to provide recrea- 
tional facilities for employees and the question 
was whether that authority extended to employees' 
families as well. 
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- - U s e  o f  a n  a p p r o p r i a t i o n  o f  t h e  F e d e r a l  A v i a t i o n  
A d m i n i s t r a t i o n  f o r  c o n s t r u c t i o n  o f  "quar te rs  and 
r e l a t e d  accommodat ions"  t o  p r o v i d e  t e n n i s  courts 
and  p l a y g r o u n d  f a c i l i t i e s  i n  a n  i so l a t ed  sec tor  
o f  t h e  Panama C a n a l  Zone. B-173009, J u l y  2 0 ,  1971.  

- -Purchase  of a t e l e v i s i o n  s e t  and a n t e n n a  f o r  u s e  
by  t h e  crew on .a s h i p  owned by t h e  Env i ronmen ta l  
Pro tec t ion  Agency. The s h i p  was used  t o  g a t h e r  
and e v a l u a t e  w a t e r  samples from t h e  G r e a t  Lakes 
and cruises l a s t e d  f o r  up t o  1 5  d a y s .  T h e  a l t e r -  
n a t i v e  w o u l d  have  been  t o  e x t e n d  t h e  l e n g t h  o f  
t h e  cruises t o  p e r m i t  more f r e q u e n t  d o c k i n g .  
5 4  Comp. Gen. 1075 ( 1 9 7 5 ) .  

- - P r o v i s i o n  of t e l e v i s i o n  s e r v i c e s  for  N a t i o n a l  
Weather  S e r v i c e  employees  o n  a remote i s l a n d  
i n  t h e  B e r i n g  Sea .  The agency  was a u t h o r i z e d  
t o  f u r n i s h  r e c r e a t i o n a l  f a c i l i t i e s  by t h e  F u r  
S e a l  A c t  of  1 9 6 6 ,  b u t  t h e  s t a t u t e  a l s o  re- 
q u i r e d  t h a t  t h e  employees  b e  c h a r g e d  a r e a s o n -  
a b l e  fee .  E-186798, September  1 6 ,  1976. 

I n  recent  d e c a d e s ,  t h e  ro l e  o f  c e r t a i n  "employee w e l f a r e "  
a c t i v i t i e s  i n  employee morale and p r o d u c t i v i t y  h a s  been  
i n c r e a s i n g l y  r e c o g n i z e d .  A c c o r d i n g l y ,  t h e  r u l e  h a s  undergone  
sone l i b e r a l i z a t i o n  e v e n  i n  non-remote l o c a t i o n s .  W h i l e  t h e  
g e n e r a l  r u l e  e x p r e s s e d  i n  1 8  Comp. Gen .  147 and 27 Comp. 
Gen. 679  remains a s  a b a r  t o  i n d i s c r i m i n a t e  e x p e n d i t u r e s ,  a n  
agency  now h a s  r e a s o n a b l e  d i s c r e t i o n  t o  spend i t s  money f o r  
employee  w e l f a r e  p u r p o s e s  i f  t h e  e x p e n d i t u r e  c a n  b e  s a i d  t o  
e n h a n c e  employee morale and t o  b e  a s i g n i f i c a n t  f a c t o r  i n  h i r -  
i n g  and r e t e n t i o n .  The t e s t  r e m a i n s  one of n e c e s s i t y ,  b u t  t h e  
s t a n d a r d  is  l e s s  s t r i n g e n t  t h a n  i n  o t h e r  a reas .  D e t e r m i n a t i o n s  
m u s t  b e  made on  a case-by-case  b a s i s .  

One example is  t h e  p r o v i s i o n  o f  d a y  care  f a c i l i t i e s  f o r  
t h e  c h i l d r e n  of employees .  Some a g e n c i e s  now have  s t a t u t o r y  
a u t h o r i t y  t o  p r o v i d e  d a y  c a r e  f a c i l i t i e s .  Fo r  example ,  
l e g i s l a t i o n  a u t h o r i z e d  t h e  ( t h e n )  Depar tment  of F iea l th ,  
E d u c a t i o n ,  and W e l f a r e  t o  d o n a t e  s p a c e  f o r  d a y  care  c e n t e r s .  
I n  57 Comp. Gen .  357 ( 1 9 7 8 1 ,  t h e  C o m p t r o l l e r  General h e l d  
t h a t  t h e  u s e  o f  t h e  term ' 'donate ' '  g a v e  t h e  agency  d i s c r e t i o n  
t o  p r o v i d e  t h e  s p a c e  w i t h o u t  c h a r g e ,  o r  t o  l ea se  space i n  
o t h e r  b u i l d i n g s  f o r  t h a t  purpose i f  s u i t a b l e  space was n o t  
a v a i l a b l e  i n  b u i l d i n g s  t h e  a g e n c y  a l r e a d y  o c c u p i e d .  
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Lack of specific statutory authority will not neces- 
sarily be a bar. GAO considered the establishment of day care 
facilities in its own building in l3-39772-0.P!., July 30, 1976. 
The conclusion was that the Comptroller General could allocate 
space in the GPO Building for a day care center if he found it 
"necessary" in recruiting or retaining staff or maintaining 
employee morale. Appropriations could also he used to reno- 
vate the space and buy equipment. In addition, GAC! could 
assume part or all of the rent payable to the General Services 
Administration for the space. The memorandum cautioned, how- 
ever, that GFO should make appropriate disclosure to Congress 
if it chose to take such action. 

A further example is the subsidization of employee 
cafeterias (subsection (b), this Section). Still another 
example is parking facilities. A s  noted in the section 
entitled "Personal Expenses and Furnishings," this Chapter, 
parking incident to ordinary commuting is a personal expense 
and the Covernrnent may not be required to provide parking 
facilities for its employees. However, an agency may provide 
parking facilities if it determines that the lack of parking 
facilities will significantly impair the operating efficiency 
of the agency and will be detrimental to the hiring and re- 
tention of personnel. Unless an agency has independent 
statutory authority, it must procure parking accommodations 
through the General Services Administration under the Federal 
Property and Administrative Services Act. See 4 9  Comp. 
Gen. 476 (1979); 9-162021, July 6 ,  1977; 0-168946, 
February 26, 1970; B-155372-O.M., November 6 ,  1964. If the 
agency has independent statutory or delegated authority to 
procure space and facilities and h a s  made the requisite 
morale and efficiency determinations, it may provide for 
employee parking in a collective bargaining agreement. See 
S S  Comp. Gen. 1197 (1976). 

In 51 Comp. Gen. 797 (1972), the Bureau of the Public 
Eebt, Treasury Department, asked if it could use its 
"salaries and expenses" appropriation to provide programmed 
"incentive music" ("Muzak") for its employees. The system 
had been installed by a previous tenant and the speakers 
were located in central work areas rather than in private 
offices. The Bureau pointed out that private concerns had 
found that such music enhanced employee morale by "creating a 
pleasantly stimulating and efficient atmosphere during the 
workday" and helped to minimize employee boredom. GAC 
concurred, accepting the Bureau's justification that the 
expenditure would improve employee morale and increase 
productivity. A prior decision to the contrary (R-86148, 
Plovember 8, 19SO) was overruled. 
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( e )  E n t e r t a i n m e n t  o f  Non-Government P e r s o n n e l  

J u s t  a s  t h e  e n t e r t a i n m e n t  o f  Government p e r s o n n e l  is 
g e n e r a l l y  u n a u t h o r i z e d ,  t h e  e n t e r t a i n m e n t  o f  non-Government 
p e r s o n n e l  is  e u u a l l y  i m p e r m i s s i b l e .  A number o f  d e c i s i o n s  
e s t a b l i s h  t h e  r u l e  t h a t  a p p r o p r i a t e d  f u n d s  a r e  n o t  a v a i l a b l e  
f o r  t h e  e n t e r t a i n m e n t  of non-Government p e r s o n n e l  e x c e p t  under  
spec i f  i c  s t a t u t o r y  a u t h o r i t y .  

Two o f  t h e  mos t  f r e q u e n t l y  c i t e d  d e c i s i o n s  f o r  t h i s  
p r o p o s i t i o n  a re  5 Comp. Gen. 455  ( 1 9 2 5 )  and 26 Comp. Gen. 281 
( 1 9 4 6 ) .  I n  5 Comp. Gen.  455,  e x p e n d i t u r e s  by two Army 
o f f i c e r s  f o r  e n t e r t a i n i n g  o f f i c i a l s  o f  f o r e i g n  gove rnmen t s  
w h i l e  making a r r a n g e m e n t s  f o r  a n  a round- the-wor ld  f l i g h t  were 
d i s a l l o w e d .  I n  26 Comp. Gen. 281 ,  a p p r o p r i a t i o n s  were h e l d  
u n a v a i l a b l e  f o r  d i n n e r s  and l u n c h e o n s  f o r  " d i s t i n g u i s h e d  
g u e s t s "  g i v e n  by a commiss ioner  o f  t h e  P h i l i p p i n e  War Damage 
Cornmission. O the r  e a r l y  d e c i s i o n s  o n  p o i n t  a r e :  5 Comp. 
Gen. 1018 ( 1 9 2 6 ) ;  A-10221, Oc tobe r  8 ,  1925;  and  B-85555,  
J u n e  6 ,  1949.  A l i m i t e d  exception was r e c o g n i z e d  i n  B-22307, 
December 23 ,  1 9 4 1 ,  t o  p e r m i t  e n t e r t a i n m e n t  of o f f i c i a l s  of 
f o r e i g n  gove rnmen t s  i n c i d e n t  t o  t h e  g a t h e r i n g  o f  i n t e l l i g e n c e  
f o r  n a t i o n a l  s e c u r i t y .  

I n  4 3  Comp, Gen.  305 ( 1 9 6 3 ) ,  f u n d s  were n o t  a v a i l a b l e  t o  
f u r n i s h  food  o r  r e f r e s h m e n t s  a t  " r e c o g n i t i o n  c e r e m o n i e s "  f o r  
v o l u n t e e r s  a t  Veterans A d m i n i s t r a t i o n  f i e l d  s t a t i o n s .  The 
c e r e m o n i e s  had been  d e s i g n e d  a s  a n  inducement  t o  t h e  volun-  
t ee r s  t o  c o n t i n u e  r e n d e r i n g  s e r v i c e ,  N a t u r a l l y ,  t h e  s i t u a t i o n  
would b e  p e r m i s s i b l e  under  s p e c i f i c  s t a t u t o r y  a u t h o r i t y .  
B-152331, November 1 9 ,  1975.  

S e v e r a l  recent  d e c i s i o n s  i l l u s t r a t e  t h e  c o n t i n u e d  a p p l i c a -  
t i o n  o f  t h e  r u l e  and some o f  t h e  e x c e p t i o n s  p e r m i t t e d  by 
s t a t u t e .  I n  57 Comp. Gen. 806 ( 1 9 7 8 ) ,  t h e  C o m p t r o l l e r  G e n e r a l  
h e l d  t h a t  a p p r o p r i a t i o n s  a v a i l a b l e  t o  t h e  j u d i c i a r y  f o r  j u r y  
e x p e n s e s  c o u l d  n o t  b e  used t o  buy c o f f e e  and r e f r e s h m e n t s  f o r  
j u r o r s  d u r i n g  recesses i n  t r i a l  p r o c e e d i n g s .  The s i t u a t i o n  
was a n a l o g i z e d  t o  t h e  cases p r o h i b i t i n g  t h e  p u r c h a s e  o f  food  
from a p p r o p r i a t e d  f u n d s  f o r  employees  working  under  u n u s u a l  
c o n d i t i o n s  ( s u b s e c t i o n  ( b )  , t h i s  S e c t i o n ) .  The d e c i s i o n  n o t e d  
t h a t  s t a t u t o r y  a u t h o r i t y  e x i s t e d  t o  p a y  a c t u a l  s u b s i s t e n c e  
e x p e n s e s  f o r  j u r o r s  under  s e q u e s t r a t i o n ,  n o t  a n  issue i n  t h e  
case a t  hand ,  The r e l e v a n t  a p p r o p r i a t i o n  l a n g u a g e  was s u b s e -  
q u e n t l y  amended t o  p r o v i d e  f o r  r e f r e s h m e n t s .  

I n  a 1979 d e c i s i o n ,  a p p r o p r i a t i o n s  o f  t h e  E q u a l  Employ- 
ment  O p p o r t u n i t y  Commission were found n o t  a v a i l a b l e  t o  h o s t  a 
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reception for Hispanic leaders in conjunction with a planning 
conference. B-193661, January 19, 1979. The case fell 
squarely with the general rule. So did E-205292, June 2, 
1982, involving a Fourth of July fireworks display by a Navy 
station, justified as a community relations measure. Fire- 
works are not necessary to the operation and maintenance of 
the Navy. 

The propriety of using appropriated funds to furnish 
luncheons to public school officials in conjunction with 
Marine Corps recruiting programs was considered in E-162642, 
August 9, 1976. A statute authorized reimbursement of neces- 
sary expenses incurred by recruiters, and applicable regula- 
tions permitted the reimbursement to include small amounts 
spent for occasional lunches, snacks, or non-alcoholic 
beverages. GAO, however, did not consider a planned luncheon 
involving a formal presentation with a guest speaker as with- 
in the intended scope of the statute or regulations. Since 
the statute and regulations were broadly worded, payment in 
that case was authorized. The decision cautioned, however, 
against incurring similar expenses in the future unless the 
regulations were first revised to provide adequate guidelines 
and limitations. 

No discussion of entertainment would be complete without 
E-182357, December 9, 1975. The Foreign Assistance Act of 
1961, as amended, authorized funds for an informational pro- 
gram to give foreign military trainees a greater exposure to 
American culture. To implement the program, the Department 
of Defense set up a program whereby officers would serve as 
escorts for foreign military trainees to impart to them an 
active appreciation of American values and ideals. The case 
involved a voucher submitted by a civilian employee of the 
Navy for expenses incurred as escort officer for a group of 
12 senior foreign naval officers being trained in the United 
States. The voucher included visits to a variety of 
restaurants, night clubs, and bars. One of the items was a 
visit to the Boston Playboy Club. The claimant justified the 
visit as "symbolic of the United States" and "one of the most 
enjoyable experiences" the trainees had during their stay in 
America. Apparently to get more symbolism, the party re- 
turned for a second visit. In reviewing the case, the Comp- 
troller General noted that, under the statutory program, the 
funds could have been given directly to the trainees to be 
spent as they desired, and the agency would therefore have 
considerable discretion in spending the money for the trainees. 
In addition, the regulations provided "no guidance whatsoever" 
on the limits of the program. Somewhat reluctantly, the Comp- 
troller General was forced to conclude that "the lack of 
adequate guidance to the escort officer leaves us no alterna- 
tive but to allow him credit for the expenses incurred." 
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( f )  Reception and Representation Funds 

Throughout this discussion, the decisions have pointed 
out that the various prohibitions apply only in the absence 
of specific statutory authority. Congress recognizes that 
many agencies need some funds for items that otherwise would 
be prohibited as entertainment. For example, the State 
Department would find it difficult to conduct its overseas 
operations if it could not spend any money entertaining 
foreign officials. Thus, Congress sometimes provides amounts 
for official entertainment. 

The appropriation may specify that it will be available 
for "entertainment." See, e.g., B-20085, September 1 0 ,  1 9 4 1 .  
Pore commonly, however, the term used in the appropriation is 
"official reception and representation expenses." That is the 
technical "appropriations language" for entertainment. 

Many of the items considered in preceding portions of 
this Section would be entirely proper under a "reception and 
representation" appropriation. Thus, while the Veterans 
Administration could not use its general appropriations to 
provide refreshments at an awards ceremony for volunteers-- 
4 3  Comp. Gen. 305  ( 1 9 6 3 ) ,  supra,--it could use its "official 
reception and representation" appropriation. Similarly, the 
Federal Home Loan Rank Board could use'its reception and 
representation appropriation--but not other funds--to furnish 
refreshments at a career service award ceremony. R-114827, 
October 2, 1974, supra. 

In B-122515, February 2 3 ,  1 9 5 5 ,  the Comptroller General 
held that a "representation allowance" contained in an appro- 
priation could be used to purchase printed invitation cards 
and envelopes in connection with an official function at an 
overseas mission. In 42 Comp. Gen. 1 9  ( 1 9 6 2 1 ,  however, a 
similar appropriation to the Foreign Agricultural Service was 
not available for printed invitations because an executive 
order provided that the Foreign Agricultural Service was to be 
governed by State Department regulations, and the applicable 
State Department regulations prohibited the use of representa- 
tion allowances for printing cards. 

One limitation on the use of'representation funds must be 
noted. The usual appropriation language is "official reception 
and representation." There must be some connection with 
official agency business. Thus, it would be improper to use 
representation funds for a social function hosted and attended 
by private parties, such as a breakfast for Cabinet wives. 
61 Comp. Gen. -- (E-206173, February 2 3 ,  1 9 8 2 ) .  
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( 5 )  Fines and Pena l t i e s  

As a general  p ropos i t ion ,  no a u t h o r i t y  e x i s t s  f o r  t h e  
Federal Government t o  use appropriated f u n d s  t o  pay f i n e s  or 
p e n a l t i e s  incurred a s  a r e s u l t  of i ts  a c t i v i t i e s  or those of 
i t s  employees. 

I n  the most common s i t u a t i o n ,  a f i n e  is assessed a g a i n s t  
an ind iv idua l  employee f o r  some a c t i o n  he took i n  t h e  course 
of performing o f f i c i a l  d u t i e s .  The cases  f requent ly  involve 
t r a f f i c  v i o l a t i o n s .  The r u l e  is t h a t  appropriated f u n d s  a r e  
not a v a i l a b l e  t o  reimburse t h e  amount of t h e  f i n e .  The theory 
is t h a t ,  while an employee may have c e r t a i n  d i s c r e t i o n  a s  t o  
p r e c i s e l y  how t o  perform a given t a sk ,  t h e  range of permissible  
d i s c r e t i o n  does not  include v i o l a t i n g  the law. I f  t h e  employee 
chooses t o  v i o l a t e  t h e  law, h e  is ac t ing  beyond the scope of 
h i s  a u t h o r i t y  and m u s t  bear any r e s u l t i n g  l i a b i l i t y  a s  h i s  
personal r e s p o n s i b i l i t y .  

The e a r l i e s t  case s t a t i n g  t h e  r u l e  is  B-58378, J u l y  31 ,  
1 9 4 6 .  Holding t h a t  a Government employee t icke ted  f o r  parking 
a Government vehic le  i n  a "no parking" zone could not  be reim- 
bursed, t h e  Comptroller General s t a t e d :  

" [Tlhere  is not known t o  t h i s  o f f i c e  any 
a u t h o r i t y  t o  use appropriated moneys fo r  pay- 
ment of t h e  amount of a f i n e  imposed by a cour t  
on a Government employee f o r  an of fense  committed 
by h im while i n  t h e  performance o f ,  b u t  not  a s  a 
p a r t  o f ,  h i s  o f f i c i a l  duty.  Such f i n e  is imposed 
on t h e  employee personal ly  and payment thereof is  
h i s  personal  respons i b i l  i t y .  It 

The r u l e  app l i e s  t o  f o r f e i t u r e s  of c o l l a t e r a l  a s  well a s  f i n e s .  
B-102829, May 8 ,  1951. 

The f i r s t  published dec is ion  s t a t i n g  t h e  r u l e ,  and the 
case most o f t e n  c i t e d ,  is 31 Comp. Gen. 2 4 6  ( 1 9 5 2 ) .  A Govern- 
ment employee double-parked a Government veh ic l e  t o  make a 
de l ive ry .  W h i l e  t h e  employee was in s ide  the bui ld ing ,  t h e  
inner veh ic l e  drove away, leaving the  Government veh ic l e  un- 
a t tended i n  t h e  middle  of t h e  s t r e e t ,  whereupon i t  was 
t i cke ted .  C i t i n g  B-58378 and B-102829,  supra ,  the Comptroller 
General h e l d  t h a t  the employee could not  be reimbursed from 
appropriated f u n d s  fo r  the amount of the f i n e .  - 17/ 

- 17,' For o ther  cases  involving motor veh ic l e  v i o l a t i o n s ,  s ee  
ti7 Comp. Gen. 270 ( 1 9 7 8 ) ;  B-147420,  A p r i l  1 8 ,  1968; 
E-168096-O.M.! Augus t  31, 1 9 7 6 ;  E-173783.188, March 2 4 ,  
1 9 7 6  (non-decision l e t t e r )  ; B-147420,  J u l y  27 , 1977  
(non-decision l e t t e r ) .  
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GAO has appl ied t h e  r u l e  even i n  a case where the employee 
could e s t a b l i s h  t h a t  t h e  speedometer on the Government vehic le  
was inaccurate .  B-173660,  November 1 8 ,  1971.  While a t  f i r s t  
glance t h i s  might seem l i k e  a harsh and un fa i r  r e s u l t ,  i t  i n  
f a c t  was not .  I n  t h a t  case ,  t h e  employee was t icke ted  fo r  
d r iv ing  a t  85  mph. The  speedometer a t  the time read a mere 73 
mph. Conceding the e s t ab l i shed  inaccuracy of the speedometer, 
the employee neve r the l e s s ,  by observing o the r  veh ic l e s  on the 
road and applying common sense ,  should have suspected t h a t  he 
was d r iv ing  a t  an excessive r a t e  of speed. 

The very s ta tement  of t h e  r u l e  a s  quoted above from 
B-58378 sugges ts  t h a t  there  may be s i t u a t i o n s  i n  w h i c h  reim- 
bursement is  permissible .  The  exception occurred i n  4 4  Comp. 
Gen .  312 ( 1 9 6 4 ) .  I n  connection w i t h  the case of Sam Giancana 
v .  J .  Edgar Hoover, 3 2 2  F.2d 789 ( 7 t h  C i r .  1963) ,  an agent  o f  
the Federal Eureau of  Inves t iga t ion  was ordered by the c o u r t  
t o  answer c e r t a i n  ques t ions .  Based on J u s t i c e  Department reg- 
u l a t i o n s  and s p e c i f i c  i n s t r u c t i o n s  from the Attorney General, 
t h e  F B I  agent  refused t o  t e s t i f y  and was f i n e d  f o r  contempt 
of c o u r t .  The contempt order was upheld i n  Sam Giancana v .  
Marlin W. Johnson, 335 F.2d 372  ( 7 t h  C i r .  1 9 6 4 ) .  F i n d i n g  t h a t  
the employee had incurred the f i n e  by reason of h i s  compliance 
w i t h  Department r egu la t ions  and i n s t r u c t i o n s  and t h a t  h e  was 
without f a u l t  o r  negligence,  GAO held t h a t  the F B I  could reim- 
burse the  agent from i t s  " S a l a r i e s  and Expenses" appropr ia t ion  
under t h e  "necessary expense" d o c t r i n e  (Sec t ion  B ,  t h i s  
Chapter) .  - 18/  

Subsequently, some people thought t h a t  31 Comp. Gen. 2 4 6  
and 4 4  Comp. Gen. 312 appeared i n c o n s i s t e n t  and GAO has d i s -  
cussed the two l i n e s  of reasoning i n  s eve ra l  l a t e r  dec i s ions .  
The d i s t i n c t i o n  is  t h i s :  I n  31 Comp. Gen.  2 4 6 ,  the  of fense  
was committed w h i l e  performing o f f i c i a l  d u t i e s  b u t  i t  was n o t  
a necessary p a r t  of those d u t i e s .  The employee could have 
made the d e l i v e r y  without parking i l l e g a l l y .  T h e  f i n e  i n  
4 4  Comp. Gen. 312 was "necessa r i ly  incurred" i n  the sense t h a t  
the employee was following h i s  agency's r egu la t ions  and the 
i n s t r u c t i o n s  of h i s  agency head. T h u s ,  the a c t i o n s  t h a t  gave 
r i s e  t o  t h e  contempt f i n e  could be viewed a s  a necessary p a r t  
of the employee's o f f i c i a l  d u t i e s ,  although c e r t a i n l y  not  i n  
the sense t h a t  i t  would have been phys ica l ly  impossible for 
t h e  employee t o  have done anything e l s e .  

-- - 18/ The dec i s ion  f u r t h e r  h e l d  t h a t  a contempt f i n e ,  even 
t h o u g h  imposed by cour t  o rde r ,  is  no t  a judgment a g a i n s t  
the United S t a t e s  and may n o t  be paid from t h e  permanent 
judgment appropr i a t ion ,  31  U . S . C .  5 724a. See Chapter 
1 2 ,  t h i s  Manual. 
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Applying these concepts, the Comptroller General held in 
R-205138, November 12, 1981, that the Federal Mediation and 
Conciliation Service could reimburse a former employee for a 
contempt fine levied against him for refusal to testify, pur- 
suant to agency regulations and instructions, on matters dis- 
cussed at a mediation session at which he was present while 
employed by the agency. 

Reimbursement was denied, however, in R-186680, 
October 4, 1976. There, a Justice Department attorney was 
fined for contempt for missing a court-imposed deadline. The 
attorney had been working under a number of tight deadlines 
and argued that it was impossible to meet them all. However, 
he had not been acting in compliance with regulations or in- 
structions, had exercised his own judgment in missing the 
deadline in question, and the record did not support a deter- 
mination that he was without fault or negligence in the matter. 
Therefore, the case was governed by 31 Comp. Gen. 246 rather 
than 44 Comp. Gen. 312. 

Reading all of these cases together, it seems fair to 
state that the mere fact of compliance with instructions will 
not by itself be sufficient to authorize reimbursement. 
There must be some legitimate Government interest to protect. 
Thus, it would not be sufficient to instruct an employee to 
refuse to testify where the purpose is to avoid embarrassment 
or to avoid the disclosure of Government wrongdoing. Similar- 
ly, it would follow that the prohibition against reimbursement 
of traffic fines could not be circumvented merely because some 
supervisor instructed a subordinate to park illegally. 

The two lines of cases were discussed in the specific 
context of traffic violations in R-107081, January 22, 1980, 
a response to a Member of Congress. Summarizing the rules 
discussed above, the Comptroller General pointed out that they 
applied equally to law enforcement personnel. However, the 
Comptroller General alluded to one situation in which reim- 
bursement might be authorized--a parking fine incurred by a 
law enforcement official as a necessary part of an official 
investigation. An example might be parking an unmarked under- 
cover vehicle during a surveillance where there was no other 
feasible alternative. Compare 38 Comp. Gen. 258 (1958) con- 
cerning the reimbursement of parking meter fees. 

Another situation in which a fine was held reimbursable 
is illustrated in 5 7  Comp. Gen. 4 7 6  (1978). Forest Service 
employees had loaded logs on a truck to transport them from 
Virginia to West Virginia. In Virginia, the driver was fined 
for improper loading (overweight on rear axle). The employees 
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had l o a d e d  t h e  l o g s  i n  a f o r e s t  and t h e r e  was no  way f o r  t h e m  
t o  t o  have  checked  t h e  w e i g h t .  T h e  f i n e  d i d  n o t  r e su l t  from 
any  n e g l i g e n t  o r  i n t e n t i o n a l  a c t  on  t h e  p a r t  o f  t h e  d r i v e r .  
Under t h e s e  c i r c u m s t a n c e s ,  t h e  C o m p t r o l l e r  G e n e r a l  f o u n d  t h a t  
t h e  f i n e  was n o t  f o r  any  p e r s o n a l  wrongdoing hy  t h e  employee 
b u t  was ,  i n  e f f e c t ,  a c i t a t i o n  a g a i n s t  t h e  U n i t e d  S ta tes .  
T h e r e f o r e ,  Forest S e r v i c e  a p p r o p r i a t i o n s  were a v a i l a b l e  t o  
r e i m b u r s e  t h e  f i n e .  T h i s  s i t u a t i o n  m u s t  b e  d i s t i n g u i s h e d  
from t h e  case o f  a n  o v e r w e i g h t  f i n e  l e v i e d  a g a i n s t  a commer- 
c i a l  c a r r i e r ,  which is  n o t  r e i m b u r s a b l e .  3 5  Comp. Gen. 317 
( 1 9 5 5 ) .  

S i m i l a r  r e a s o n i n g  a p p l i e s  w i t h  r e s p e c t  t o  p e n a l t i e s  i n  
t h e  form o f  l i q u i d a t e d  damages assessed a g a i n s t  a Government 
employee who f a i l s  t o  e i t h e r  use o r  cancel a i r l i n e  r e s e r v a -  
t i o n s  i n  a c c o r d a n c e  w i t h  t h e  c a r r i e r ' s  a p p l i c a b l e  t a r i f f .  
I f  t h e  c h a r g e s  a r e  u n a v o i d a b l e  i n  t h e  c o n d u c t  o f  o f f i c i a l  
t r a v e l  o r  are  i n c u r r e d  f o r  r e a s o n s  beyond t h e  t r a v e l e r ' s  
cont ro l  and a c c e p t a b l e  t o  t h e  agency  c o n c e r n e d ,  t h e y  may be  
r e i m b u r s e d  from t h e  a g e n c y ' s  t r a v e l  a p p r o p r i a t i o n s .  How- 
e v e r ,  i f  t h e  c h a r g e s  are  n o t  u n a v o i d a b l e  i n  t h e  p e r f o r m a n c e  
o f  o f f i c i a l  b u s i n e s s  n o r  i n c u r r e d  fo r  r e a s o n s  beyond t h e  
e m p l o y e e ' s  c o n t r o l  and a c c e p t a b l e  t o  t h e  a g e n c y ,  t h e y  a r e  
personal t o  t h e  employee and n a y  n o t  be  r e i m b u r s e d .  
4 1  Comp. Gen.  806 ( 1 9 6 2 ) .  

The  cases d i s c u s s e d  so f a r  have  a l l  i n v o l v e d  f i n e s  
l e v i e d  a g a i n s t  i n d i v i d u a l  employees .  Q u e s t i o n s  may also 
a r i se  o v e r  t h e  l i a b i l i t y  of a F e d e r a l  acjency f o r  a f i n e  o r  
c i v i l  p e n a l t y .  The q u e s t i o n  i s  e s s e n t i a l l y  o n e  of s o v e r e i g n  
immunity.  I n  o r d e r  f o r  a F e d e r a l  agency  t o  be  l i a b l e  f o r  a 
f i n e  o r  p e n a l t y ,  there  m u s t  h e  a n  e x p r e s s  s t a t u t o r y  w a i v e r  
of s o v e r e i g n  immunity.  

F o r  example, t h e  C l e a n  A i r  A c t  p r o v i d e s  f o r  t h e  
a d m i n i s t r a t i v e  i m p o s i t i o n  o f  c i v i l  p e n a l t i e s  f o r  v i o l a t i o n  o f  
S t a t e  or l o c a l  a i r  q u a l i t y  s t a n d a r d s .  T h e  s t a t u t e  d i r e c t s  t h e  
F e d e r a l  Government t o  comply w i t h  these s t a n d a r d s  and makes 
Government a g e n c i e s  l i a b l e  f o r  t h e  c i v i l  p e n a l t i e s  t o  t h e  
same e x t e n t  a s  nongovernmenta l  e n t i t i e s .  I n  v iew of t h i s  
e x p r e s s  w a i v e r  o f  s o v e r e i g n  immunity,  t h e  C o m p t r o l l e r  Genera l  
h e l d  t h a t  a g e n c y  o p e r a t i n g  a p p r o p r i a t i o n s  a re  a v a i l a b l e ,  u n d e r  
t h e  " n e c e s s a r y  e x p e n s e "  t h e o r y ,  t o  pay  a d m i n i s t r a t i v e l y  i m -  
posed c i v i l  p e n a l t i e s  u n d e r  t h e  C l e a n  A i r  F .c t .  E-191747,  
J u n e  6 ,  1978.  I f  t h e  p e n a l t y  i s  imposed by  cour t  ac t ion ,  i t  
may b e  p a i d  from t h e  pe rmanen t  judgment  a p p r o p r i a t i o n ,  
3 1  U.S.C. 6 724a.  However, if t he re  i s  no l e g i t i m a t e  d i s p u t e  
o v e r  t h e  b a s i s  f o r  l i a b i l i t y  o r  t h e  amount o f  t h e  p e n a l t y ,  
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an  a g e n c y  may n o t  a v o i d  u s e  o f  i t s  own a p p r o p r i a t i o n s  b y  t h e  
simple d e v i c e  o f  r e f u s i n g  t o  p a y  and f o r c i n g  t h e  S t a t e  o r  
l o c a l  a u t h o r i t y  t o  sue. 58 Comp. Gen. 667 ( 1 9 7 9 ) .  S e e  a l so  
C h a p t e r  1 2 ,  t h i s  Manual. 

What a b o u t  a p e n a l t y  a s s e s s e d  b y  o n e  F e d e r a l  a g e n c y  
a g a i n s t  ano the r?  I n  R-161457, May 9 ,  1978 ,  t h e  Comptroller 
General h e l d  t h a t ,  a b s e n t  a s t a t u t e  s p e c i f i c a l l y  so  p r o v i d -  
i n g ,  a n  a g e n c y ' s  a p p r o p r i a t i o n s  a r e  n o t  a v a i l a b l e  t o  pay  
p e n a l t i e s  a s s e s s e d  by  t h e  I n t e r n a l  Revenue S e r v i c e  f o r  l a t e  
f i l i n g  o r  underpayment  o f  employment t axes .  The reason is  
t h a t  t h i s  would cons t i t u t e  a u s e  of t h e  f u n d s  f o r  a p u r p o s e  
o t h e r  t h a n  t h a t  f o r  which t h e y  were a p p r o p r i a t e d .  

C r o s s - r e f e r e n c e s  

S e v e r a l  c o n c e p t u a l l y  re la ted top ics  a re  d i s c u s s e d  
e l s e w h e r e  i n  t h i s  Manual. See d i s c u s s i o n  on  judgments  
a g a i n s t  i n d i v i d u a l  employees ,  C h a p t e r  1 2 ;  section o n  
A t t o r n e y ' s  Fees, t h i s  C h a p t e r ;  s u b s e c t i o n  on  p a r k i n g  taxes 
i n  s e c t i o n  e n t i t l e d  "State and Local Taxes , "  t h i s  C h a p t e r ;  
d i s c u s s i o n  o n  l a t e  payment c h a r g e s  i n  s e c t i o n  o n  I n t e r e s t ,  
Chapter 11 ( P a r t  I ) ;  section on  I n t e r a g e n c y  C l a i m s ,  
Chapter 11 ( P a r t  I ) .  
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(6) Firefighting and Other Municipal Services 

(a) Firefighting Services: Availability of 
Appropriations 

A frequent subject of inquiry has been the authority of 
the Federal Government to voluntarily contract, or to pay 
involuntary assessments, for firefighting services rendered 
by local governments to Federal property and buildings. The 
general rule is: If the political subdivision rendering the 
service is required by law to extinguish fires within its 
boundaries, then the United States cannot make additional pay- 
ments in any form to underwrite that legal responsibility. 
The earliest published decision containing a detailed discus- 
sion of the rule and its rationale is 24 Comp. Gen. 599 (1945). 

The rule proceeds from the premise that firefighting is a 
governmental rather than a proprietary or business function. 
Where a local firefighting organization (city or county fire 
department, fire protection district, etc.) is required by 
local law to cover a particular territorial area and to 
respond to fires without direct charge to the property owners, 
this duty extends to Federal as well as non-Federal property 
within that territorial area. A charge to appropriated funds 
under these circumstances would amount to a tax or a payment 
in lieu of taxes and would, absent specific statutory author- 
ity, violate the Government's Constitutional immunity from 
taxation. (The subject of State and local taxes is covered in 
detail later in this Chapter.) It follows that the Government 
may not contract for firefighting services which it would be 
legally entitled to receive in any event, 19,' nor may it reim- 
burse a political subdivision for the additional costs incur- 
red in fighting a Federal fire. 20/ See 53 Comp. Gen. 410 
(1973) and cases cited therein. In addition to the taxation 
problem, use of appropriated funds for this purpose would 
violate 31 U.S.C. B 628. 32 Comp. Gen. 91 (1952). 

- 

Limited reimbursement authority now exists by virtue of 
the Federal Fire Prevention and Control Act of 1974, discussed 
later in this Section. The present discussion concerns the 
availability of appropriations apart from that limited authority. 

m n a d d i c i o n  to the cases cited and discussed in the text, - 
see B-105602, December 17, 1951; B-126228, January 6, 1956; 
i3-125617, April 11, 1956; B-129013, September 20, 1956; 
B-131932, March 13, 1958; B-40387-O.M., June 24, 1966. 

20/ In addition to the cases cited and discussed in the text, - 
see B-147731, January 22, 1962; B-153911, December 6, 1968; 
R-167709, September 9, 1969. 
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In applying the rule, it is irrelevant that a city cannot 
regulate building and fire codes for structures on a military 
establishment within the city limits. 24 Comp. Gen. 599 
(1945). Also, the rule applies equally when the fire protec- 
tion is provided by a volunteer fire department performing the 
mandatory governmental function for a political subdivision, 
The fact that the firefighters are unpaid does not affect the 
local government unit's legal duty to render the service. 
26 Comp. Gen. 382 (1946); B-47142, April 3 ,  1970. 

In 53 Comp. Gen. 410 (19731, GAO denied a claim by the 
St. Louis Community Fire Protection District and several 
surrounding fire districts and departments for equipment 
losses and supplemental payroll expenses incurred in fighting 
a massive fire at the St. Louis Federal Records Center. The 
St. Louis CFPD could not be reimbursed because the Records 
Center was within its territorial responsibility. The sur- 
rounding fire districts were also under a duty to respond to 
the alarm because they had entered into mutual aid agreements 
with the St. Louis CFPD which had the effect of extending 
their own areas of responsibility. 

In some rural areas, firefighting services may be 
unavailable or very limited. In such areas, the Government 
may have to provide its own fire protection. The Comptroller 
General had held, in 32 Comp. Gen. 91 (19521, that an agency 
could not enter into "mutual aid agreements" to extend that 
service to the general community beyond the boundaries of 
Government property, even where the local inhabitants were 
predominantly Government employees and where the additional 
protection could be accomplished without additional expense. 
Later, the Congress enacted legislation specifically author- 
izing reciprocal agreements for mutual aid. 42 U . S . C .  
s $  1856-1856d. However, this statutory authority is limited 
to mutual aid agreements and does not authorize an agency to 
enter into an agreement to reimburse a political subdivision 
for services unilaterally provided to the Government. 
35.Comp. Gen. 311, 313 (1955); B-126228, January 6, 1956; 
B-40387-O.M., June 24, 1966. 

Neither may the Government pay a "service charge" for 
fire protection provided by a nunicipality with respect to 
Federal property within the city limits, at least where the 
assessment for fire protection is normally included in the 
city's property tax. In 49 Comp. Gen. 284 (19691, the city 
of New London, Connecticut, sought to charge the Government 
on a direct cost-related basis for fire protection afforded 
the United States Coast Guard Academy. Fire protection was 
included in the city's real estate tax and the "service 
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charge" was to apply only to tax-exempt property. In view of 
the city's duty to provide fire protection to the Academy, the 
Comptroller General found the proposed charge to be an uncon- 
stitutional tax on the Government. See also B-160936, 
March 13, 1967. However, a flat-fee service charge levied by 
a utility district for extinguishing a fire in a postal vehicle 
was held permissible where the utility district was under no 
legal obligation to provide the service. €3-123294, May 2, 1955. 

In B-168021, December 13, 1973, a city was required to 
provide fire protection to all property within its boundaries, 
but was given the option under State law of financing the fire 
protection by service charges rather than from general tax 
funds. In these circumstances, it was held that the United 
States could pay a valid service charge, although the charge 
in that particular case was held to be a tax and therefore 
invalid because it was based on the value of the property 
rather than the quantum of services provided. The decision 
contains a useful discussion of the distinction between a 
service charge and a tax. (More information about service 
charges against the Government may be found in the section 
entitled "State and Local Taxes," infra, this Chapter.) 

Because the rule is,predicated on the existence of State 
laws requiring political subdivisions to provide firefighting 
services, it would not apply in instances where there was no 
entitlement to service. Thus, reimbursement was allowed in 
3 Comp. Gen. 979 (1924) where a fire unit had no legal duty to 
respond to an emergency call outside its district. It was 
further noted that there was no violation of the prohibition 
on accepting voluntary services found in subsection (b) of the 
Antideficiency Act, 31 U.S.C. S 665(b) (discussed fully in 
Chapter 5, this Manual). Similarly, a contractual agreement 
for fire protection with the nearest fire district may be 
proper where the Federal property in question is not served by 
any fire district. 35 Comp. Gen. 311 (1955). Under the same 
theory, the Comptroller General held that the Bureau of 
Indian Affairs could make a financial contribution to the 
"Community Fire Truck," a volunteer firefighting organization 
which otherwise would have been under no obligation to respond 
to fires at an Indian school outside the limits of the city 
served by the organization. 34 Comp. Gen. 195 (1954). See 
also B-163089, February 8 ,  1968; R-123294, May 2, 1955. How- 
ever, there is no authority to pay for fire services rendered 
without a pre-existing legal obligation if such services were 
necessary to protect adjoining State or privately-owned 
property as to which such a legal duty existed. 30 Comp. 
Gen. 376 (1951). 
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A v a r i a t i o n  occur red  i n  B-116333-O.M., October  1 5 ,  1953,  
i n  w h i c h  i t  was h e l d  p e r m i s s i b l e  t o  re imburse  a p r i v a t e  f i r e -  
f i g h t i n g  e n t e r p r i s e  f o r  r e p a i r  and maintenance s e r v i c e  rendered 
t o  f i r e f i g h t i n g  a p p a r a t u s  on a Government-owned and o p e r a t e d  
housing f a c i l i t y ,  i r r e s p e c t i v e  of  t h e  d u t y  of  t h e  m u n i c i p a l i t y .  

I n  t h e  a n a l y s i s  o f  l e g a l  d u t y  t o  p r o v i d e  p r o t e c t i o n ,  i t  
is i r r e l e v a n t  t h a t  t h e  Government may have engaged i n  an a c t i -  
v i t y  c a u s i n g  t h e  f i r e .  32 Comp. Gen. 4 0 1  ( 1 9 5 3 ) ;  B-167709, 
September 9 ,  1969; B-147731, December 28, 1 9 6 1 ;  B-6400,  
August 2 8 ,  1940. 21/  S i m i l a r l y ,  t h e r e  is no e s t o p p e l  c r e a t e d  
by t h e  f a c t  t h a t  the  U n i t e d  S t a t e s  o p e r a t e d  i t s  own f i r e  
p r o t e c t i o n  a t  a g i v e n  i n s t a l l a t i o n  f o r  a p e r i o d  o f  time. I f  
t h e  l e g a l  d u t y  t o  p rov ide  p r o t e c t i o n  e x i s t s ,  t h e  United S t a t e s  
is  e n t i t l e d  t o  c l a im p r o t e c t i o n  a t  any t ime i t s  own s e r v i c e  
becomes o b s o l e t e ,  u n d e s i r a b l e ,  o r  uneconomical.  B-129013, 
September 2 0 ,  1956; B-126228,  J anua ry  6 ,  1956. 

An e x c e p t i o n  t o  t h e  g e n e r a l  r u l e  may e x i s t  i n  t h e  c a s e  of  
a " F e d e r a l  enc lave . "  T h i s  term u s u a l l y  d e s c r i b e s  l a r g e  t r a c t s  
of l a n d  h e l d  under e x c l u s i v e  F e d e r a l  j u r i s d i c t i o n .  I n  45 Comp. 
Gen. 1 ( 1 9 6 5 ) ,  t h e  Comptro l le r  Genera l  h e l d  t h a t ,  d e s p i t e  
l o c a l l y  a v a i l a b l e  p r o t e c t i o n ,  a Fede ra l  e n c l a v e  could  p r o v i d e  
i t s  own f i r e  p r o t e c t i o n  on a c o n t r a c t  b a s i s .  F u r t h e r ,  a d j a c e n t  
l and  under F e d e r a l  c o n t r o l  b u t  n o t  p a r t  o f  t h e  F e d e r a l  e n c l a v e  
cou ld  be p r o t e c t e d  under t h e  same c o n t r a c t u a l  a r rangement .  
However, an a d d i t i o n a l  f a c t o r  i n  4 5  Comp. Gen.  1 was t h a t  l e g i -  
t i m a t e  d o u b t  e x i s t e d  a s  t o  whether t h e  f i r e  d i s t r i c t  was under 
a l e g a l  o b l i g a t i o n  under S t a t e  law t o  p r o v i d e  s e r v i c e s  t o  t h e  
F e d e r a l  p r o p e r t y  invo lved ,  and t h e  d i s t r i c t  had p e t i t i o n e d  t h e  
S t a t e  government t o  redraw i ts  boundar i e s  t o  exc lude  t h e  
F e d e r a l  p r o p e r t y .  The e f f e c t  of t h i s  f a c t o r  i s  u n c l e a r ,  and 
since t h a t  time, no c a s e  has  been dec ided  i n  w h i c h  a F e d e r a l  
e n c l a v e  was invo lved .  Note t h a t  t h e  t h r e a t e n e d  e x c l u s i o n  of 
t h e  F e d e r a l  p r o p e r t y  was based on a l e g i t i m a t e  doub t  a s  t o  
w h e t h e r  p r o t e c t i o n  was r e q u i r e d  by S t a t e  law. I f  p r o t e c t i o n  
is r e q u i r e d ,  e x c l u s i o n  would be improper.  See B - 1 9 2 6 4 1 ,  May 2 ,  
1979 (non-dec i s ion  l e t t e r ) .  

- 21/  A claim f o r  expenses  ( a s  opposed t o  damages) i n c u r r e d  by 
a S t a t e  i n  s u p p r e s s i n g  a f i r e  s t a r t i n g  on F e d e r a l  pro- 
p e r t y  and a l l e g e d l y  caused by t h e  n e g l i g e n c e  of a Fede ra l  
employee is n o t  a c l a im f o r  i n j u r y  o r  l o s s  o f  p r o p e r t y  
u n d e r  t h e  F e d e r a l  T o r t  Claims A c t  (Chap te r  11, t h i s  
Manual) and  is t h e r e f o r e  n o t  c o q n i z a b l e  under t h a t  Act.  . United S t a t e s ,  

d e n i e d ,  372 U.S. 
F.2d 5 4 8  ( 9 t h  C i r  
; B-163089, Octob 

307 F.2d 
9 4 1 ;  O r  . 1962), 

ler 1 9 ,  1 

9 4 1  ( 
egon v 

c e r t .  
970. 

9 t h  C i r .  . U n i t e d  
d e n i e d ,  
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The most recent  dec is ion  i n  t h i s  a r ea  addressed t h e  
a u t h o r i t y  of t he  Bureau of  Land Management t o  c o n t r a c t  w i t h  
r u r a l  f i r e  d i s t r i c t s  i n  Oregon and Washington f o r  f i r e  protec-  
t i o n  and f i r e f i g h t i n g  s e r v i c e s  f o r  Federally-owned timberlands 
i n  those S t a t e s .  The  Comptroller General reviewed t h e  p r i n c i -  
p l e s  and precedents e s t ab l i shed  over t h e  years  and concluded 
t h a t ,  s i n c e  t h e  f i r e  d i s t r i c t s  were l e g a l l y  required t o  pro- 
t e c t  t h e  Federal t r a c t s ,  t h e  Bureau could no t  e n t e r  i n t o  the 
des i r ed  c o n t r a c t s  w i t h o u t  s p e c i f i c  s t a t u t o r y  au tho r i ty .  How- 
e v e r ,  Bureau i n s t a l l a t i o n s  w i t h  a Federally-maintained f i r e -  
f i g h t i n g  capac i ty  could e n t e r  i n t o  mutual a id  agreements under 
42 u . S . C .  5 1 8 5 6 ,  d iscussed above. 6 0  Comp. Gen. 637 (1981) .  

Federal F i r e  Prevention and Control Act of 1 9 7 4  

I n  l i g h t  of the huge  l o s s e s  su f fe red  by l o c a l  f i r e  
d i s t r i c t s  i n  the  1973 S t .  Louis Records Center f i r e  ( s e e  
5 3  Comp. Gen.  4 1 0 ,  s u p r a ) ,  the need f o r  some l e g i s l a t i v e  
ac t ion  became apparent.  The  r e s u l t  was s e c t i o n  11 of t h e  
Federal  F i r e  Prevention and Control Act of 1 9 7 4 ,  15 U.S.C.  
s 2 2 1 0 .  T h i s  provis ion allows a f i r e  s e r v i c e  f i g h t i n g  a f i r e  
on Federal p roper ty  t o  f i l e  a claim f o r  t h e  d i r e c t  expenses 
and d i r e c t  l o s s e s  incurred. The claim is f i l e d  w i t h  the  
U n i t e d  S t a t e s  F i r e  Administration, Federal Emergency Manage- 
m e n t  Agency (FEMA) .  2 2 /  The amount allowable is the amount 
by w h i c h  t h e  add i t iona l  f i r e f i g h t i n g  c o s t s ,  over and above 
t h e  c la imant ' s  normal opera t ing  c o s t s ,  exceed t h e  t o t a l  of 
any payments made by the United S t a t e s  t o  t h e  c la imant  o r  its 
parent  j u r i s d i c t i o n  f o r  t h e  support  of f i r e  s e r v i c e s  on t h e  
proper ty  i n  ques t ion ,  i n c l u d i n g  taxes  and payments i n  l i e u  of 
taxes .  

FEMA, upon determining the  amount a l lowable,  m u s t  forward 
i t  t o  t h e  Treasury Department f o r  payment. T h e  Comptroller 
General has determined t h a t  s e c t i o n  11 c o n s t i t u t e s  a permanent 
i n d e f i n i t e  appropr ia t ion  f o r  t he  payment of these claims. 
B-160998, Apri l  1 3 ,  1978 .  ( T h i s  dec i s ion  is a l s o  d i s c u s s e d  in 
Chapter 2 ,  Sect ion F ( 1 ) ,  t h i s  Manual.) Disputes under 
s e c t i o n  11 may be adjudicated i n  the  Court of Claims. FEMA 
has issued implementing r egu la t ions  a t  4 4  C.F .R.  P a r t  151 .  

Notwithstanding t h i s  a u t h o r i t y ,  the  dec i s ions  discussed 
previously i n  t h i s  Sect ion remain s i g n i f i c a n t  f o r  s e v e r a l  
reasons.  F i r s t ,  they de f ine  t h e  e x t e n t  t o  which an agency may 

- 22/  The  funct ion was t r ans fe r r ed  t o  FEMA from the  Commerce 
Department by Reorganization Plan No. 3 of 1978.  
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use its own appropriations apart from 15 U.S.C. 2210. 
Second, they define the extent to which an agency may contract 
for fire protection services. Finally, section 11 provides 
that payment shall be subject to reimbursement "from any 
appropriations which may be available or which may be made 
available for the purpose." Although no decision has been 
rendered on this point, it would seem that the existing body 
of decisions is relevant in determining the extent to which 
an agency's operating appropriations "may be available" to 
make this reimbursement. 

(c) Other Municipal Services 

The principles involved in the firefighting cases are 
relevant to other municipal services as well. 

The closest analogy is police protection. Like fire 
protection, police protection is a mandatory governmental 
function. Thus a municipality may not levy direct charges 
against the United States for ordinary police protective serv- 
ices provided within its area of jurisdiction. 49 Comp. 
Gen. 284, 286-87 (1969); B-187733, October 27, 1977. However, 
the United States may pay on a quantum meruit basis for police 
services over and above the ordinary level, where the city is 
not required to provide such extraordinary services and where 
the same charge would be imposed on non-Federal users in like 
circumstances. Examples are: Extra police for special events 
such as football qames at the Coast Guard Academy (49 Comp. 
Gen. 284, 287, supra) ; special police details at- Bicentennial 
ceremonies (B-187733, supra). 

Similarly, the Comptroller General held that the Army 
could not use its appropriations to i'nstall a traffic light on 
a municipal highway in Alexandria, Virginia. 36 Comp. 
Gen. 286 (1956). GAO followed this ruling in 51 Comp. Gen. 135 
(1971), holding that the Veterans Administration could not 
share the cost of installing a traffic light on a public high- 
way at the entrance to a VA hospital. However, a different 
situation was presented in 55 Comp. Gen. 1437 (1976). There, a 
State highway bisected an Army installation and the Army wanted 
to install a traffic light to regulate traffic at the inter- 
section of the State highway and a road on the Army facility. 
Local authorities had agreed to repair and maintain the light 
if the Army would purchase and install it. Since the light 
would be located on Federal property and would be for the 
primary benefit of the Federal facility, even though it would 
regulate traffic on the State highway as well, GAO distin- 
guished the prior cases and concluded that the Army could use 
its appropriations for the proposed expenditure. 
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The same principles have been applied to emergency 
ambulance services required to be furnished by a municipality. 
49 Comp. Gen. 284, supra. However, contracts with State or 
local governments or private entities for ambulance services 
have been held permissible where there was no requirement for 
the political subdivision involved to provide ambulance serv- 
ices without direct charge. 51 Comp. Gen. 444 (1972), modify- 
ing B-172945, June 22, 1971; E-198032, June 3, 1981. 

Another example is the maintenance of public highways. 
See B-199205, April 27, 1981. 

A charge for services rendered by a State or local 
government to the united States is to be distinguished from a 
tax; the former may be paid while the latter may not. E.g., 
20 Comp. Gen. 748 (1941). While this distinction does not 
apply to mandatory governmental functions such as police and 
fire protection, it has frequently been cited in connection 
with such things as water and sewer services. A s  a general 
proposition, a charge for water and/or sewer services is a 
permissible service charge rather than a tax if it is based 
on the quantum of direct services actually furnished. See 
20 Comp. Gen. 206 (1940) (water charge held to be a tax where 
it was levied as a flat charge rather than on the basis of 
actual water consumption); 29 Comp. Gen. 120 (1949) (sewer 
service charge held payable on quantum meruit basis); 31 Comp. 
Gen. 405 (1952) (assessment for water/sewer services levied on 
city-wide basis rather than quantum of service rendered held a 
tax). See also 49 Comp. Gen. 284 (1969); €3-168024, December 13, 
1973; B-105117, Elarch 16, 1953. 

A reasonable charge based on the quantum of direct services 
actually furnished need not be considered a tax even though the 
services in question are provided to the taxpayers of the poli- 
tical subdivision without a direct charge, provided of course 
that the political subdivision is not required by law to furnish 
the service without direct charge. Such a charge may be paid if 
it is applied equally to all tax-exempt property, but not if it 
applies only to Federal tax-exempt property. 50 Comp. Gen. 343 
(1970). 

A sewer service charge which is otherwise proper may be 
paid in advance if required by local law, notwithstanding 
31 U.S.C. S 529. The Government's liability would also include 
late payment penalties to the extent required by local law. 
39 Comp. Gen. 285 (1959). (See Chapter 4 ,  this Manual, for 
detailed discussion of advance payments.) 

For additional related discussion, see "State and Local 
Taxes," infra, this Chapter. 
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(7) Gifts - 23/ 

Appropriated funds may not be used for personal gifts, 
unless, of course, there is specific statutory authority. To 
state the rule in this manner is to make it appear rather 
obvious. If, for example, a General Counsel decided it would 
be a nice gesture and improve employee morale to give each 
lawyer in the agency a Christmas turkey, few would argue that 
the expense should be borne by the agency's appropriations. 
Appropriated funds could not be used because the appropriation 
was not made for this purpose (assuming, of course, that the 
agency has not received an appropriation for Christmas turkeys) 
and because giving turkeys to lawyers is not reasonably neces- 
sary to carry out the mission at least of any agency that now 
exists. Most cases, however, are not quite this obvious or 
simple. 

A s  previously discussed, in order t o  determine when 
appropriated funds may be used for a particular purpose, the 
appropriation act in question must be examined to see if the 
proposed expenditure is either specifically appropriated for 
or is necessary to carry out the appropriation. If either of 
these factors exist, then the expenditure may be made. 
Obviously if the expenditure is specifically appropriated for, 
there is no impediment to its being made. The cases presented 
to GAO usually arise because the expenditure is not specific- 
ally appropriated for and reasonable doubt exists as to its 
actual necessity. 

The general rule i s  that appropriated funds may be used 
for objects not specifically set forth in an appropriation act 
only if there is a direct connection between the expenditure 
and the purpose for which the appropriation was made and the 
expenditure is essential to carrying out such purposes. 
27 Comp. Gen. 6 7 9 ,  681 ( 1 9 4 8 ) ;  55 Cornp. Gen. 316, 347  (1975). 
These requirements are not easily net. Note that, in making 
the analysis, it makes no difference whether the "gift items" 
are given to Federal employees or to others. The connection 
is either there or it is not. 

In 53 Comp. Gen. 770 ( 1 9 7 4 1 ,  a certifying officer for the 
Small Business Administration asked GAO to rule on the pro- 
priety of an expenditure for decorative ashtrays which were 

- - 23/ This Section should be read in conjunction with the 
Section entitled "Personal Expenses and Furnishings," 
infra, this Chapter. The concepts and cases are closely 
related and the editors have been somewhat arbitrary in 
allocating the subject matter. 
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d i s t r i b u t e d  t o  F e d e r a l  employee p a r t i c i p a n t s  o f  a c o n f e r e n c e  
s p o n s o r e d  by  t h a t  agency .  By p a s s i n g  o u t  a s h t r a y s ,  t h e  agency  
i n t e n d e d  t h a t  t h e y  would g e n e r a t e  c o n v e r s a t i o n  c o n c e r n i n g  t h e  
c o n f e r e n c e  and t h e r e b y  f u r t h e r  t h e  SEA'S o b j e c t i v e s  by  s e r v i n g  
a s  a r e m i n d e r  o f  t h e  p u r p o s e s  o f  t h e  c o n f e r e n c e .  The d e c i s i o n  
h e l d  t h a t  t h e  j u s t i f i c a t i o n  g i v e n  by  t h e  agency  was n o t  com- 
p e l l i n g  b e c a u s e  t h e  r e c i p i e n t s  o f  t h e  a s h t r a y s  were F e d e r a l  
o f f i c i a l s  who were a l r e a d y  c h a r g e d  by law t o  c o o p e r a t e  w i t h  
t h e  o b j e c t i v e s  of t h e  S B A .  Thus ,  t h e r e  was no  n e c e s s i t y  t h a t  
a s h t r a y s  b e  g i v e n  away. 
as  p e r s o n a l  g i f t s .  

T h e  a s h t r a y s  were p r o p e r l y  d e s i g n a t e d  

S i m i l a r l y ,  i n  54 Comp. Gen. 976 ( 1 9 7 5 ) ,  s p e c i a l l y  made 
key  c h a i n s  which were d i s t r i b u t e d  t o  educators who a t t e n d e d  
s e m i n a r s  s p o n s o r e d  by t h e  F o r e s t  S e r v i c e  were d e t e r m i n e d  t o  b e  
p e r s o n a l  g i f t s  d e s p i t e  t h e  Depar tment  o f  A g r i c u l t u r e ' s  claim 
t h a t  t h e i r  d i s t r i b u t i o n  would g e n e r a t e  f u t u r e  r e s p o n s e s  f rom 
p a r t i c i p a n t s .  T h a t  d e c i s i o n  s t a t e d :  

" T h e  a p p r o p r i a t i o n  * * * proposed  t o  b e  c h a r g e d  
w i t h  payment f o r  t h e  i t e m s  i n  q u e s t i o n  i s  a v a i l a b l e  
f o r  * * * e x p e n s e s  n e c e s s a r y  f o r  f o r e s t  p r o t e c t i o n  
and u t i l i z a t i o n  * * *. S i n c e  t h e  a p p r o p r i a t i o n  i s  
n o t  s p e c i f i c a l l y  a v a i l a b l e  f o r  g i v i n g  k e y  c h a i n s  t o  
i n d i v i d u a l s ,  i n  o r d e r  t o  q u a l i f y  a s  a l e g i t i m a t e  
e x p e n d i t u r e  it m u s t  be d e m o n s t r a t e d  t h a t  t h e  acquis i -  
t i o n  and d i s t r i b u t i o n  o f  s u c h  items c o n s t i t u t e d  a 
n e c e s s a r y  e x p e n s e  o f  t h e  F o r e s t  S e r v i c e . "  

The d e c i s i o n  c o n c l u d e d  t h a t  t h e  k e y  c h a i n s  were n o t  n e c e s s a r y  
t o  implement  t h e  a p p r o p r i a t i o n  and were, t h e r e f o r e ,  imprope r  
e x p e n d i t u r e s .  

T h i s  l i n e  o f  r e a s o n i n g  was a l so  used  i n  57 Comp.  Gen. 385 
( 1 9 7 8 ) .  T h e r e  i t  was h e l d  t h a t  n o v e l t y  p l a s t i c  g a r b a g e  c a n s  
c o n t a i n i n g  candy  i n  t h e  s h a p e  o f  s o l i d  waste which were d i s -  
t r i b u t e d  by t h e  Env i ronmen ta l  P r o t e c t i o n  Agency a t  a n  e x p o s i -  
t i o n  t o  a t t e n d e e s  o f  t h e  e x p o s i t i o n  were p e r s o n a l  g i f t s .  The 
a g e n c y ' s  a rgument  t h a t  t h e  candy was used  t o  a t t r a c t  p e o p l e  t o  
i t s  e x h i b i t  on  t h e  Resource  C o n s e r v a t i o n  and  Recovery  A c t  and 
t h e r e f o r e  t o  promote  s o l i d  waste management was n o t  s u f f i c i e n t  
t o  j u s t i f y  t h e  e x p e n d i t u r e .  

I n  B-195247, August  29,  1979 ,  t h e  C o m p t r o l l e r  G e n e r a l  
h e l d  t h a t  a n  e x p e n d i t u r e  of a p p r o p r i a t e d  f u n d s  f o r  t h e  cost o f  
j a c k e t s  and sweaters  as  C h r i s t m a s  g i f t s  t o  corpsmen a t  a J o b  
Corps C e n t e r  w i t h  t h e  i n t e n t  o f  i n c r e a s i n g  morale and e n h a n c i n g  
program s u p p p r t  was u n a u t h o r i z e d .  I t  was d e t e r m i n e d  t h a t  t h e s e  
were n o t  a n e c e s s a r y  and p r o p e r  u s e  o f  a p p r o p r i a t e d  f u n d s  and 
t h e r e f o r e  were p e r s o n a l  g i f t s .  
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The following cases are additional illustrations of 
expenditures which were found to be in the nature of personal 
gifts and therefore improper: 

--Winter caps purchased by National Oceanographic 
and Atmospheric Administration to be given to 
volunteer participants in weather observation 
program to create "esprit de corps" and enhance 
motivation. B-201488, February 25, 1981. 

--Photographs taken at the dedication of the 
Xlondike Gold Rush Visitor Center to be sent by 
the National Park Service as "mementos" to 
persons attending the ceremony. B-195896, 
October 22, 1979. (Other cases dealing with 
photographs are covered in the "Personal 
Expenses" section of this Chapter.) 

--"Sun Day" buttons procured by the General 
Services Administration and given out to members 
of the public to show GSA's support of certain 
energy policies. B-192423, August 21, 1978. 

--Agricultural products developed in Department of 
Agriculture research programs (gift boxes of 
convenience foods, leather products, paperweights 
of flowers imbedded in plastic) to be given to 
foreign visitors and other official dignitaries. 
B-151668, June 30, 1970. 

--Cuff links and bracelets to be given to foreign 
visitors by the Commerce Department to promote 
tourism to the United States. 5-151668, June 12, 
1963; B-151668, December 5, 1963 (same case). 

As a number of the preceding cases point out (e.g., 
B-151668, December 5, 1963), while the agency's administrative 
determination of necessity will be given considerable weight, 
it is not controlling. 

Some expenditures which resemble personal gifts have been 
deemed authorized expenditures because they are necessary to 
carry out the purposes of the agency's appropriation. For 
example, in B-193769, January 24, 1979, it was held that the 
purchase and distribution of pieces of lava rocks to visitors 
of the Capulin Mountain National Monument was a necessary and 
proper use of the Department of the Interior's appropriated 
funds. The appropriation in question was for "expenses neces- 
sary for the management, operation, and maintenance of areas 
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and f a c i l i t i e s  administered by t h e  National Park Service 
* * * . I '  The d i s t r i b u t i o n  of t h e  rocks fu r the red  the  objec- 
t i v e s  of t h e  appropr ia t ion  because i t  was e f f e c t i v e  i n  
preserving the  Monument by discouraging v i s i t o r s  from 
removing lava  rock elsewhere i n  t h e  Monument. T h u s ,  t h e  
rocks were not  considered t o  be personal  g i f t s .  

Contests:  e n t r v  f ees  

The Comptroller General has held t h a t  payment of an e n t r y  
fee t o  e n t e r  agency pub l i ca t ions  i n  a c o n t e s t  sponsored by a 
p r i v a t e  organiza t ion  is  improper and cannot be j u s t i f i e d  a s  a 
necessary expense, a t  l e a s t  where t h e  p r i z e  is a monetary award 
t o  be given t o  t h e  e d i t o r s  of the  winning  pub l i ca t ions .  
B-164467,  J u n e  1 4 ,  1968 .  

However, payment of a c o n t e s t  e n t r y  f e e  may be permissible  
where the  p r i z e  is awarded t o  the  agency and n o t  t o  the  ind iv i -  
dua l s  and where the re  is s u f f i c i e n t  j u s t i f i c a t i o n  t h a t  t he  
expense w i l l  f u r t h e r  t h e  o b j e c t s  of the appropr ia t ion .  
€3-172556, December 2 9 ,  1971.  The Comptroller General pointed 
o u t  i n  t h a t  dec i s ion  t h a t  whether appropriated f u n d s  may be 
used t o  e n t e r  a con te s t  w i l l  depend on t h e  na ture  of t h e  con- 
t es t ,  t h e  na ture  of the  p r i z e s  and t o  whom t h e y  a r e  awarded, 
and t h e  s u f f i c i e n c y  of t h e  admin i s t r a t ive  j u s t i f i c a t i o n .  

T h u s ,  t he  Bureau of Mines ( I n t e r i o r  Department) could use 
i ts  appropr ia t ions  t o  en te r  an educat ional  f i l m  i t  produced i n  
an i n d u s t r i a l  f i l m  f e s t i v a l  where e n t r y  was made i n  t h e  
Bureau's name, awards would be made t o  t h e  Bureau and not  t o  
any ind iv idua l s ,  and t h e r e  was adequate j u s t i f i c a t i o n  t h a t  
e n t r y  would f u r t h e r  t h e  Bureau's func t ion  of promoting mine 
s a f e t y .  B-164467 ,  A u g u s t  9 ,  1 9 7 1 .  

Contests : Government-sponsored 

I n  an e a r l y  case ,  t he  Navy wanted t o  u s e  i t s  appropr ia t ion  
fo r  naval a v i a t i o n  t o  sponsor a competit ion f o r  t h e  design of 
amphibious landing gear  f o r  Navy a i r c r a f t .  Cash p r i z e s  would be 
awarded fo r  t h e  two most successfu l  des igns .  The Comptroller 
General r u l e d ,  however, t h a t  the  proposed expendi ture  was un- 
authorized because the p r i z e s  were n o t  r e l a t e d  t o  the reasonable 
value of the  s e r v i c e s  of the success fu l  c o n t e s t a n t s  and because 
t h e  appropr ia t ion  contemplated t h a t  t h e  design and development 
work would be performed by Navy personnel.  5 Comp. Gen. 640 
( 1 9 2 6 ) .  

W h i l e  5 Comp. Gen. 6 4 0  may be s a i d  t o  express  t h e  genera l  
r u l e ,  l a t e r  dec i s ions  have permitted agencies  t o  i n  e f f e c t  
sponsor c o n t e s t s  and competit ions where a r t i s t i c  d e s i g n  was 

3-107 



involved. Thus, in A-13559, April 5, 1926, the Arlington 
Memorial Bridge Commission wanted to invite several firms to 
submit designs for a portion of the Arlington Memorial Bridge. 
Each design accepted by the Commission would be purchased for 
$2,000, estimated to approximate the reasonable cost of pre- 
paring a design. Since the $2,000 was reasonably related to 
the cost of producing a design, GAO viewed the proposal as 
amounting to a direct purchase of the satisfactory designs 
and distinguished 5 Comp. Gen. 6 4 0  on that basis. A.signifi- 
cant factor was that the bridge was intended not merely as a 
functional device to cross the river but "as a memorial in 
which artistic features are a major, if not the primary, 
consideration. I' 

This decision was followed in 9 Comp. Gen. 6 3  (19291, 
holding that the Marine Corps could offer a set sum of $1,000 
for an acceptable original design for a service medal. The 
Comptroller General stated: 

"Competition in the purchase of supplies or 
articles for Government use in its most common form 
is for the purpose of securing specified supplies or 
articles at the lowest possible price. Where, how- 
ever, the purpose is the selection of the most suit- 
able and artistic design * * *, the primary value of 
the subject being in its design, the ordinary proce- 
dure may be reversed and the amount to be expended 
fixed in advance at a sum considered to be the 
reasonable value of the services solicited and the 
bidders requested to submit the best design which 
they can furnish for that sum." 9 Comp. Gen. at 65. 

The concept of A-13559 was followed and applied in several 
later decisions. See A-35929, April 3 ,  1931 (ornamental 
sculptured granite columns for the Arlington Memorial Bridge); 
A-37686, August 1, 1931 (monument at Harrodsburg, Kentucky, as 
first permanent settlement west of the Allegheny Mountains); 
14 Comp. Gen. 852 (1935) (bronze tablets and memorials for 
Boulder Dam); 18 Comp. Gen. 862 ( 1 9 3 9 )  (plaster models for 
Thomas Jefferson Memorial); 19 Comp. Gen. 287, 288 (1939) 
(design of advertising literature for savings bonds). 

Thus, a prize competition is generally unauthorized. 
5 C o m p .  Gen. 640, supra. However, the procedure in A-13559 
and its progeny is permissible where artistic features are the 
major consideration and the amount awarded is related to the 
reasonable cost of producing t h e  design. 
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A different type of contest issue was involved in 
B-158831, June 8 ,  1966. In that case, prizes were awarded to 
enrollees at a Job Corps Conservation Center in a contest to 
suggest a name for the Center newspaper. GAO held the expendi- 
ture permissible because the enabling legislation authorized 
the providing of "recreational services" for the enrollees 
and the contest was viewed as a permissible exercise of admini- 
strative discretion in implementing the statutory objective. 

Awards - 24/ 

A number of early decisions established the proposition 
that, absent specific statutory authority, appropriations 
could not be used to purchase such items as medals, trophies, 
or insignia for the purpose of making awards. The rationale 
follows that of the gift cases. The prohibition was applied 
in 5 Comp. Gene 341 (1925) (medals for winners of athletic 
events) and 15 Comp. Gen. 278 (1935) (annual trophies for 
Naval Reserve bases for efficiency). In 10 Comp. Gen. 453 
(1931), the Comptroller General held that a general appro- 
priation could be used to design and procure medals of honor 
for air mail flyers where the awarding of the medals had been 
authorized in virtually concurrent legislation. The general 
appropriation was viewed as available to carry out the 
specifically-expressed intent of Congress and the express 
authorization obviated any need for a specific line-item 
appropriation. 

Applying the principles of the above decisions, the 
Comptroller General held in 17 Comp. Gen. 674 (1938) that an 
appropriation one of whose purposes was "accident prevention" 
was available to purchase medals and insignia (but not to make 
monetary awards) to recognize mail truck drivers with safe 
driving records. There was sufficient discretion under the 
appropriation to determine the forms "accident prevention" 
should take. 

The rule was restated in 4 5  Comp. Gen. 199 (1965) and 
viewed as prohibiting the purchase of a plaque to present to a 
State to recognize 50 years of cooperation and achievement in 
forestry programs. While the voucher in that case was paid 
because the plaque had already been presented, the decision 
made it clear that payment was for that instance only and 
that congressional authority should be sought if similar 
awards were considered desirable in the future. 

- 24/ The decisions sometimes use the terms "award" and "reward" 
interchangeably. The editors have tried to confine 
"reward" to cases involving lost or stolen property and 
the furnishing of information, and these are treated in 
a separate section of this Chapter. 
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Limited authority now exists to use appropriations for 
awards by virtue of the Government Employees Incentive Awards 
Act, originally enacted in 1946 and now found at 5 U.S.C. 
5 5  4501-4507. The Act authorizes an agency to pay a cash 
award to an employee who "by his suggestion, invention, 
superior accomplishment, or other personal effort contributes 
to the efficiency, economy, or other improvement of Government 
operations or achieves a significant reduction in paperwork" 
or performs a special act or service in the public interest 
related to his official employment. The agency may also incur 
"necessary expenses" in connection with an incentive award. 
Awards and related expenses under the Act are paid from appro- 
priations available to the activity or activities benefitted. 
The Office of Personnel Management is authorized to prescribe 
implementing regulations. 

The Government Employees Incentive Awards Act applies to 
civilian agencies and civilian employees of the various armed 
services. The Defense Department has very similar authority 
f o r  military personnel. 10 U.S.C.  $ 1124. 

GAO has issued a number of decisions interpreting the 
Government Employees Incentive Awards Act. Thus, where an 
award is based on a suggestion resulting in monetary savings, 
the savings must be to Government rather than non-Government 
funds. 36 Comp. Gen. 822 (1957). Applying this principle, GAO 
found that a suggestion for changes in procedures that would 
decrease administrative expenses of State employment security 
offices would effect a savings to an appropriation for unem- 
ployment service administration grants to the States. There- 
fore, the appropriation was available to make an award to the 
employee who made the suggestion. 38 Comp. Gen. 815 (1959). 

An interesting situation occurred in B-192334, 
September 28, 1978. There, an employee made a suggestion that 
resulted in monetary savings to his own agency but the savings 
would be offset by increased costs to other agencies. The 
decision concluded that, if the agency wanted to make an award 
on the basis of tangible benefits, it must measure tangible 
benefits to the Government, that is, it must deduct the in- 
creased costs to other agencies from its own savings. However, 
the agency could view the suggestion as a contribution to effi- 
ciency or improved operations and make a monetary award based 
on intangible benefits. 

A s  noted, the Act authorizes an agency to incur "necessary 
expenses" incident to its awards program. Thus, an agency may 
pay travel and miscellaneous expenses to bring recipients to 
Washington to participate in award ceremonies. These expenses 
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are  n o t  c h a r g e a b l e  a g a i n s t  t h e  s t a t u t o r y  award c e i l i n g .  
32 C o m p .  Gen. 1 3 4  ( 1 9 5 2 ) .  G e n e r a l l y ,  t r a v e l  and  m i s c e l l a n e o u s  
e x p e n s e s  of t h e  members of a r e c i p i e n t l s  f a m i l y  may n o t  be 
paid a s  " n e c e s s a r y  e x p e n s e s . "  54 Comp.  Gen. 1054 ( 1 9 7 5 ) .  
T h e r e  are ,  however ,  t w o  e x c e p t i o n s .  T r a v e l  and  m i s c e l l a n e o u s  
e x p e n s e s  may be p a i d  t o  a s u r v i v i n g  s p o u s e  t o  r e c e i v e  a n  award 
on  b e h a l f  of a d e c e a s e d  r e c i p i e n t .  B-111642, Play 3 1 ,  1957.  
Also, where  a r e c i p i e n t  i s  h a n d i c a p p e d  and  c a n n o t  t r a v e l  un- 
a t t e n d e d ,  t h e  t r a v e l  and m i s c e l l a n e o u s  e x p e n s e s  o f  a n  
a t t e n d a n t  may b e  p a i d  and t h e  a t t e n d a n t  may b e  a f a m i l y  
member. 5 5  Comp. Gen. 8170 ( 1 9 7 6 ) .  

The A c t  d o e s  n o t  a u t h o r i z e  " n e c e s s a r y  e x p e n s e s "  i n c i d e n t  
t o  t h e  rece ip t  of a n  award from a non-Fede ra l  o r g a n i z a t i o n .  
4 0  Comp.  Gen. 706 ( 1 9 6 1 ) .  However, i n  l i m i t e d  s i t u a t i o n s  
where  a n  award  f rom a non-Fede ra l  o r g a n i z a t i o n  i s  closely re- 
l a t e d  t o  t h e  r e c i p i e n t ' s  o f f i c i a l  d u t i e s ,  i t  may b e  p o s s i b l e  
t o  p a y  c e r t a i n  r e l a t e d  e x p e n s e s  o n  o t h e r  g r o u n d s .  S e e  
55  Comp. Gen. 1 3 3 2  ( 1 9 7 6 ) .  

I n  a 1969 case,  t h e  Comptroller G e n e r a l  h e l d  p e r m i s s i b l e ,  
u n d e r  t h e  " n e c e s s a r y  e x p e n s e "  l a n g u a g e  of t h e  A c t ,  t h e  payment  
by t h e  M a t i o n a l  A e r o n a u t i c s  and S p a c e  A d m i n i s t r a t i o n ,  upon t h e  
w r i t t e n  request of t h e  Whi t e  f Iouse ,  o f  p a r t  o f  t h e  cost of a 
b a n q u e t  a t  which  t h e  P r e s i d e n t  g a v e  t h e  Medal o f  Freedom t o  
t h e  Apollo 11 a s t r o n a u t s .  B-167835, November 1 8 ,  1969.  

Awards u n d e r  t h e  A c t  may t a k e  f o r m s  o t h e r  t h a n  c a s h .  
T h u s ,  i n  55 Comp. Gen. 346 ( 1 9 7 5 1 ,  t h e  Comptroller G e n e r a l  
h e l d  t h a t  t h e  Army C r i m i n a l  I n v e s t i g a t i o n  Command c o u l d  award 
m a r b l e  p a p e r w e i g h t s  and w a l n u t  p l a q u e s  t o  Command employees, 
i n c l u d i n g  t h o s e  who had  d i e d  i n  t h e  l i n e  of d u t y ,  i f  t h e  
awards conformed t o  t h e  A c t  and  appl icable  r e g u l a t i o n s .  How- 
e v e r ,  t h e  A c t  d o e s  n o t  a u t h o r i z e  s imi la r  a w a r d s  t o  o t h e r  t h a n  
p r e s e n t  o r  f o r m e r  employees ;  s u c h  awards would b e  p e r s o n a l  
g i f t s  and  t h e r e f o r e  improper. S i m i l a r l y ,  t h e  a w a r d i n g  o f  d e s k  
m e d a l l i o n s  a s  h o n o r a r y  awards by  t h e  N a v a l  Sea S y s t e m s  Command 
was a p p r o v e d  i n  B-184306, Augus t  2 7 ,  1980.  

The Act d o e s  n o t  a u t h o r i z e  c a s h  a w a r d s  based m e r e l y  o n  
l e n g t h  of s e r v i c e  o r  upon r e t i r e m e n t .  However, h o n o r a r y  non- 
c a s h  a w a r d s  are  p e r m i s s i b l e .  For  example ,  t h e  Depar tmen t  o f  
A g r i c u l t u r e  wanted  t o  p r e s e n t  t o  r e t i r i n g  members o f  i t s  
O f f i c e  of  I n s p e c t o r  G e n e r a l  e n g r a v e d  p l a s t i c  h o l d e r s  c o n t a i n -  
i n g  t h e i r  c r e d e n t i a l s .  GAO found  t h i s  a u t h o r i z e d  by  t h e  A c t .  
4 6  C o m p .  Gen. 662  ( 1 9 6 7 ) .  

The making of a n  award--and t h e r e f o r e  t h e  r e f u s a l  t o  make 
a n  award--under  t h e  Government  Employees I n c e n t i v e  Awards A c t  
is  d i s c r e t i o n a r y .  T h e r e f o r e ,  w h i l e  a labor  r e l a t i o n s  a r b i t r a t o r  
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may order an agency to prepare and submit an award 
recommendation, he cannot order the agency to make the award. 
56 Comp. Gen. 57 (1976). 

In B-202039, April 3, 1981, affirmed upon reconsidera- 
tion, B-202039, May 7, 1982, two employees filed a claim where 
their agency had given them a cash award several years after 
implementing their suggestion. They claimed interest on the 
award, lost imputed investment earnings, an inflation adjust- 
ment, and compensation for higher income taxes paid as a 
result of the delay. The claim was denied. In the May 1982 
decision, GAO pointed out that an agency's own regulations 
can have the effect of limiting the discretion it would 
otherwise have under the statute. See also Griffin v. United 
States, 215 Ct. C1. 710 (1978). Thus, agency regulations can 
commit the agency to making an award if it adopts a suggestion. 
However, this does not create an entitlement to interest. 
(Interest is discussed in detail in Chapter 11, this Manual.) 

Finally, the Government Employees Incentive Awards Act is 
limited to Government employees. Since no similar authority 
exists for persons other than Government employees, an award 
may not be made to a non-Government employee who submits a 
suggestion resulting in savings to the Government. B-160419, 
July 28, 1967. 
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( 8 )  Guard S e r v i c e s :  The A n t i - P i n k e r t o n  A c t  

On J u l y  6 ,  1 8 9 2 ,  a r i o t  o c c u r r e d  i n  Homestead, 
P e n n s y l v a n i a ,  be tween  s t r i k i n g  employees  o f  t h e  C a r n e g i e ,  
P h i p p s  & Company s t e e l  m i l l  and  a p p r o x i m a t e l y  200 P i n k e r t o n  
g u a r d s .  The Company had  b r o u g h t  i n  t h e  P i n k e r t o n  f o r c e  
o s t e n s i b l y  t o  protect  company p r o p e r t y .  A s  t h e  P i n k e r t o n s  
were b e i n g  t r a n s p o r t e d  down t h e  Monongahela R i v e r ,  t h e  
s t r i k e r s  s i g h t e d  them and began  f i r i n g  o n  them. The s t r i k e r s  
were h e a v i l y  armed e v e n  t o  t h e  e x t e n t  of h a v i n g  a cannon o n  
t h e  r i v e r  bank .  The v i o l e n c e  e s c a l a t e d  t o  t h e  p o i n t  t h a t  t h e  
s t r i k e r s  s p r e a d  o i l  on  t h e  water and  i g n i t e d  i t .  S e v e r a l  of 
t h e  P i n k e r t o n  men were k i l l e d  and  s e v e r a l  o f  t h e  s t r i k e r s  were 
i n d i c t e d  f o r  murde r .  The r i o t  r e c e i v e d  n a t i o n a l  and  c o n g r e s -  
s i o n a l  a t t e n t i o n .  

The then-common pract ice  o f  e m p l o y i n g  armed P i n k e r t o n  
g u a r d s  a s  s t r i k e - b r e a k e r s  i n  l a b o r  d i s p u t e s  became a n  emot ion-  
a l l y - c h a r g e d  i s s u e .  The Homestead r i o t  t o g e t h e r  w i t h  o t h e r  
s i m i l a r  a l t h o u g h  less d r a m a t i c  i n c i d e n t s  made i t  c l ea r  t h a t  
t h e  u s e  of t h e s e  g u a r d s  p rovoked  v i o l e n c e .  A l though  C o n g r e s s  
was r e l u c t a n t  t o  l e g i s l a t e  a g a i n s t  t h e i r  u s e  i n  t h e  p r i v a t e  
sec tor ,  some c o n g r e s s i o n a l  a c t i o n  became i n e v i t a b l e .  The 
r e s u l t  was t h e  law t h a t  came t o  be known a s  t h e  A n t i - P i n k e r t o n  
A c t .  O r i g i n a l l y  e n a c t e d  a s  p a r t  of t h e  S u n d r y  C i v i l  Appro- 
p r i a t i o n  A c t  of Augus t  5 ,  1 8 9 2 ,  27 S t a t .  368 ,  i t  was made 
p e r m a n e n t  t h e  f o l l o w i n g  y e a r  by  t h e  A c t  of March 3 ,  1 8 9 3 ,  
27 S t a t .  591. N o w  found  a t  5 U.S.C. 5 3108 ,  t h e  A c t  p r o v i d e s :  

"An i n d i v i d u a l  employed by  t h e  P i n k e r t o n  
D e t e c t i v e  Agency,  o r  s imi la r  o r g a n i z a t i o n ,  may n o t  
be employed by  t h e  Government of t h e  U n i t e d  S t a t e s  
or t h e  Government  of t h e  D i s t r i c t  o f  Columbia."  

E v o l u t i o n  of t h e  l a w  p r ior  t o  57 Comp. Gen. 524 

A l t h o u g h  t h e  A n t i - P i n k e r t o n  A c t  was n e v e r  t h e  s u b j e c t  of 
a n y  j u d i c i a l  d e c i s i o n s  u n t i l  t h e  l a t e  1 9 7 0 ' s ,  i t  was t h e  sub-  
j e c t  o f  numerous d e c i s i o n s  of t h e  Comptroller G e n e r a l  and  h i s  
predecessor, t h e  Comptroller o f  t h e  T r e a s u r y .  S e v e r a l  p r i n -  
c ip l e s  e v o l v e d  t h r o u g h  t h e  d e c i s i o n s .  

(1) The A c t  a p p l i e s  t o  c o n t r a c t s  w i t h  " d e t e c t i v e  
a g e n c i e s "  a s  f i r m s  or c o r p o r a t i o n s  a s  w e l l  a s  t o  c o n t r a c t s  
w i t h  o r  a p p o i n t m e n t s  o f  i n d i v i d u a l  e m p l o y e e s  of s u c h  a g e n c i e s .  
3 Comp. Gen. 8 9  ( 1 9 2 8 ) ;  A-12194, F e b r u a r y  2 3 ,  1926.  

( 2 )  The A c t  p r o h i b i t s  t h e  employment  of a d e t e c t i v e  
a g e n c y  o r  i t s  e m p l o y e e s ,  r e g a r d l e s s  o f  t h e  c h a r a c t e r  o f  t h e  
s e r v i c e s  t o  be p e r f o r m e d .  The f a c t  t h a t  s u c h  s e r v i c e s  a r e  n o t  
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to be of a "detective" nature is immaterial. Thus, detectives 
or detective agencies within the scope of the Act may not be 
employed in any capacity. 26 Comp. Gen. 303 (1946); 51 Comp. 
Gen. 494 (1971). 

( 3 )  The statutory prohibition applies only to direct 
employment. It does not extend to subcontracts entered into 
with independent contractors of the United States. 26 Comp. 
Gen. 303 (1946). The legislative history of the original 1892 
statute made it clear that Congress did not intend to reach 
subcontracts. However, the Act does apply to a contract under 
the Small Business Administration set-aside program since the 
contract is a prime contract vis-a-vis SBA even though it may 
be a subcontract vis-a-vis the actual employing agency. 
55 Comp. Gen. 1472 (1976). 

( 4 )  Although the Comptroller General never defined 
"detective agency" for purposes of the Anti-Pinkerton Act, the 
decisions drew a distinction between detective agencies and 
protective agencies and held that the Act did not forbid con- 
tracts with the latter. 26 Comp. Gen. 303 (1946); 38 Comp. 
Gen. 881 (1959); B-32894, Elarch 29, 1943. Thus, the Govern- 
ment could employ a protective agency, but could not employ a 
detective agency to do protective work. An important test 
became whether the organization was empowered to do general 
investigative work. 

(5) In determining whether a given firm is a detective 
agency, GAO will consider the nature of the functions it may 
perform as well as the functions it in fact performs. Two 
factors are relevant here--the firm's authority under its 
corporate charter and its powers under licensing arrangements 
in the states in which it does business. If a firm is 
chartered as a detective agency and licensed as a detective 
agency, then the fact that it does not actually engage in 
detective work will not permit it to escape the statutory 
prohibition. Since virtually every corporation inserts in 
its charter an "omnibus" clause ("engage in any lawful act or 
activity for which corporations may be organized in this 
state" or similar language), an omnibus clause alone will not 
make a company a detective agency. Rather, specific charter 
authorization is needed. 41 Comp. Gen. 819 (1962); B-146293, 
July 14, 1961. 

(6) The Government may employ a wholly-owned subsidiary 
of a detective agency if the subsidiary itself is not a detec- 
tive agency, even if the subsidiary was organized primarily or 
solely to avoid the Anti-Pinkerton Act. As long as there is 
prima facie separation of corporate affairs, the Act does not 
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compel t h e  Government  t o  "pierce t h e  corporate v e i l . "  
4 1  C o m p .  Gen. 819 ( 1 9 6 2 ) ;  4 4  Comp.  Gen. 564 ( 1 9 6 5 ) ;  B-167723, 
Sep tember  1 2 ,  1969.  

( 7 )  A t e l e p h o n e  l i s t i n g  a l o n e  i s  n o t  s u f f i c i e n t  
e v i d e n c e  t h a t  a g i v e n  f i r m  is  a " d e t e c t i v e  agency"  f o r  p u r -  
poses o f  5 U.S.C. S 3108,  a l t h o u g h  t h e  f a c t  o f  s u c h  a l ist-  
i n g  s h o u l d  prompt f u r t h e r  i n q u i r y  b y  t h e  p r o c u r i n g  agency .  
55 Comp. Gen. 1472 ( 1 9 7 6 ) ;  B-181684, March 1 7 ,  1975;  B-176307, 
March 2 1 ,  1973 ;  B-177137, F e b r u a r y  1 2 ,  1973 .  

( 8 )  C o r r e c t i o n s  t o  c h a r t e r s  and  l i c e n s e s  may be made 
p r i o r  t o  c o n t r a c t  award  t o  a v o i d  A n t i - P i n k e r t o n  A c t  v i o l a -  
t i o n s .  Pos t -award  c o r r e c t i o n s ,  w h i l e  p e r h a p s  r e l e v a n t  t o  
f u t u r e  p r o c u r e m e n t s ,  d o  n o t ,  a b s e n t  c o m p e l l i n g  c i r c u m s t a n c e s ,  
r e t r o a c t i v e l y  expunge  i n e l i g i b i l i t y  e x i s t i n g  a t  t h e  t i m e  o f  
t h e  award.  56 C o m p .  Gen. 225 ( 1 9 7 7 ) ;  B-172587, J u n e  2 1 ,  1971;  
B-156424, J u l y  2 2 ,  1965 ;  B-161770, November 2 1 ,  1967;  B-160538, 
November 1 5 ,  1967 .  

T h e s e  p r i n c i p l e s  were d i s c u s s e d  and  a p p l i e d  i n  many 
d e c i s i o n s  o v e r  t h e  years. F o r  example ,  a c o n t r a c t  f o r  g u a r d  
s e r v i c e s  was found t o  v i o l a t e  t h e  A c t  where  t h e  c o n t r a c t o r  was 
e x p r e s s l y  c h a r t e r e d  and l i c e n s e d  as  a d e t e c t i v e  agency .  
55 Comp.  Gen. 1472 ( 1 9 7 6 ) ,  a f f i r m e d  o n  r e c o n s i d e r a t i o n ,  
56 Comp. Gen. 225 ( 1 9 7 7 ) .  S i m i l a r l y ,  a c o n t r a c t  w i t h  a sole 
p r o p r i e t o r s h i p  was i n v a l i d  where  t h e  owner  was a l s o  t h e  pre- 
s i d e n t  of a c o r p o r a t i o n  c h a r t e r e d  and  l i c e n s e d  a s  a d e t e c t i v e  
agency .  B-186347/B-185495, O c t o b e r  1 4 ,  1 9 7 6 ,  a f f i r m e d  o n  
r e c o n s i d e r a t i o n ,  B-186347/B-185495, March 7 ,  1977.  

57 Comp. Gen. 524 and t h e  p r e s e n t  s t a t e  of t h e  l a w  

The f i r s t  r e p o r t e d  j u d i c i a l  d e c i s i o n  d e a l i n g  w i t h  t h e  
A n t i - P i n k e r t o n  A c t  w a s  U n i t e d  S t a t e s  e x  re l .  W e i n b e r q e r  v .  - 
E q u i f a x ,  557 F.2d 456 ( 5 t h  C i r .  1 9 7 7 ) ,  ce r t .  d e n i e d ,  434 
U.S. 1 0 3 5 ,  r e h e a r i n g  d e n i e d ,  435 U.S. 918.  The i s s u e  i n  t h a t  
case w a s  w h e t h e r  t h e  A c t  a p p l i e d  t o  a c r e d i t  r e p o r t i n g  com- 
pany.  The  Comptroller G e n e r a l ,  i n  B-139965, J a n u a r y  1 0 ,  1975 ,  
had  a l r e a d y  h e l d  t h a t  i t  d i d  n o t .  The C o u r t  r e a c h e d  t h e  same 
r e s u l t ,  a l t h o u g h  on  d i f f e r e n t  r e a s o n i n g .  R e l y i n g  h e a v i l y  o n  
t h e  A c t ' s  l e g i s l a t i v e  h i s t o r y ,  t h e  C o u r t  h e l d :  

" I n  l i g h t  o f  t h e  purpose of t h e  A c t  and its 
l e g i s l a t i v e  h i s t o r y ,  w e  c o n c l u d e  t h a t  a n  o r g a n i z a -  
t i o n  is  n o t  ' s imi l a r '  t o  t h e  (quondam) P i n k e r t o n  
D e t e c t i v e  Agency u n l e s s  it o f f e r s  q u a s i - m i l i t a r y  
armed f o r c e s  fo r  h i r e . "  557 F.2d a t  463. 
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In a June 1978 letter to department and agency heads, 
published at 57 Comp. Gen. S 2 4  (19781, the Comptroller General 
announced that GAO would follow the Equifax interpretation in 
the future. Therefore, the statutory prohibition will now be 
applied only if an organization can be said to offer quasi- 
military armed forces for hire. The Comptroller General de- 
clined, as did the Fifth Circuit, to attempt a definition of a 
"quasi-military armed force" but noted that, whatever it might 
mean, it did not mean a company which provided guard or pro- 
tective services. 57 Comp. Gen. at 525. It follows that 
whether that company also provides investigative or detective 
services is no longer relevant. The first decision applying 
this new standard was 57 Comp. Gen. 480 (1978). 

Prior to the Equifax decision, the Comptroller General 
had stated that he favored repeal of the Anti-Pinkerton Act. 
See, e.g., 56 Comp. Gen. 225, 230 (1977). In light of the 
Equifax case and 57 Comp. Gen. 524, the case for repeal no 
longer exists. Certainly most would agree that the Government 
should not deal with an organization that offers quasi-military 
armed forces for hire. 

With the issuance of 57 Comp. Gen. 524 and 57 Comp. 
Gen. 480, GAO reviewed the prior decisions under the Anti- 
Pinkerton Act and designated them as overruled or modified. 
If the result in the earlier case would have remained the same 
under the new standard, the decision was only "modified." If 
the new standard would have produced a different result, the 
earlier decision was "overruled." This is important because 
57 Comp. Gen. S24 did not simply throw out all of the old rules. 
What it did is eliminate the "protective vs. investigative" 
distinction. Thus, an organization 'will no longer violate the 
Act by providing general investigative services; it will 
violate the Act only if it "offers quasi-military armed forces 
for hire." If a given organization were found to offer quasi- 
military armed forces for hire--an event which is viewed as 
extremely unlikely although not impossible--the rules in the 
earlier decisions would still be applicable even though the 
decisions themselves have been technically overruled or modi- 
fied. Thus, the eight principles set forth previously in this 
discussion remain applicable, but the focal point is now 
whether the organization in question offers quasi-military 
armed forces for hire, not merely whether it provides general 
detective or investigative services. 
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(9) Insurance 

(a) The Self-Insurance Rule 

One frequently hears that the Government is a self- 
insurer. This is not completely true. There are many 
situations in which the Government buys or pays for insurance. 
Among the more well-known examples are the Federal Employees' 
Health Benefits Program and Federal Employees' Group Life 
Insurance. Also, the Government frequently pays for insurance 
indirectly through contracts, grants, and leases. A comprc- 
hensive treatment may be found in a report of the Comptroller 
General entitled "Survey of the Application of the Government's 
Policy on Self-Insurance," B-168106, June 14, 1972. 

However, the Government is essentially a self-insurer in 
certain important areas, primarily loss or damage to Govern- 
ment property and the liability of Government employees insofar 
as the Government is legally responsible or would ultimately 
bear the loss. The rule to be discussed in this Section may 
be stated thus: In the absence of express statutory authority 
to the contrary, appropriated funds are not available for the 
purchase of insurance to cover loss or damage to Government 
property or the liability of Government employees. The rule 
and its evolution are summarized in B-158766, February 3, 1977, 
a response to an inquiry from a member of the Senate. 

The rationale for the rule is aptly summarized in the 
following two passages from early decisions: 

"The basic principle of fire, tornado, or other 
similar insurance is the lessening of the burden of 
individual losses by wider distribution thereof, and 
it is difficult to conceive of a person, corporation, 
or legal entity better prepared to carry insurance or 
sustain a loss than the United States Government." 
19 Comp. Gen. 798, 800 (1940). 

" T h e  magnitude of [the Government's] resources 
obviously makes it more advantageous for the Govern- 
ment to carry its own risks than to shift them to 
private insurers at rates sufficient to cover all 
losses, to pay their operating expenses, including 
agency or broker's commissions, and to leave such 
insurers a profit." 19 Comp. Gen. 211, 214 (1939). 

The "self-insurance rule" dates back to the 19th Century 
and has been stated and applied in numerous decisions of the 
Comptroller General and his predecessor, the Comptroller of 

3-117 



the Treasury. In one early decision, 13 Comp. Dec. 779 
(1907), the question was whether an appropriation for the 
education of natives in Alaska could be used to buy insurance 
to cover desks en route to Alaska which had been purchased 
from that appropriation. The Comptroller of the Treasury held 
that the insurance could not be considered a necessary expense 
incident to accomplishing the purpose of the appropriation 
unless it somehow operated either to preserve and maintain the 
property for use or to preserve the appropriation which was 
used to buy it. It did not do the first because insurance 
does not provide any added means to actually protect the pro- 
perty (life insurance does not keep you alive) but merely 
transfers the risk of loss. Neither could it "preserve the 
appropriation" because any recoveries would have to be de- 
posited into the general fund (miscellaneous receipts) of the 
Treasury. (See Chapter 5, this Manual.) Therefore the 
appropriation was not available to purchase the insurance. 

The following year, the Comptroller held that appropria- 
tions for the construction and maintenance of target ranges 
for the National Guard (then called "organized militias") 
could not be used to insure buildings acquired for use in 
target practice. 14 Comp. Dec. 836 (1908). The decision 
closely followed the reasoning of 13 Comp. Dec. 779--the 
insurance would not actually protect the property from loss 
nor would it preserve the appropriation because any proceeds 
could not be retained by the agency but would have to be paid 
into the Treasury. Thus, the object of the appropriation 
"can be as readily accomplished without insurance as with it." 
Id., at 840. 

held similarly in 23 Comp. Dec. 269 (1915) that an appropria- 
tion for the construction and operation of a railroad in Alaska 
was not available to pay premiums for insurance on buildings 
constructed as part of the project. 

- 

Citing these and several other decisions, the Comptroller 

A slightly different situation was presented in 2 4  Comp. 
Dec. 569 (1918). The Lincoln Farm Association had donated to 
the United States a memorial hall enclosing the log cabin in 
which Abraham Lincoln was born, together with a $50,000 endow- 
ment fund to preserve and maintain the property. The question 
was whether the fund could be used to buy fire insurance on 
the property. The Comptroller noted that the funds were not 
appropriated funds in the strict sense, but were nevertheless 
"Government funds" in that legal title was in the United States. 
Therefore, the self-insurance rule applied. Recalling the 
reasoning of the earlier decisions, the Comptroller apparently 
could not resist commenting "It should be remembered that fire 
insurance does not tend to protect or preserve a building from 
fire." Id., at 570. - 
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The  Comptroller G e n e r a l  c o n t i n u e d  t o  a p p l y  t h e  r u l e .  I n  
a 1 9 2 7  case,  a c o n t r a c t i n g  o f f i c e r  a t t e m p t e d  t o  agree t o  indem- 
n i f y  a c o n t r a c t o r  a g a i n s t  loss  o r  damage by c a s u a l t y  o n  b u i l d -  
i n g s  u n d e r  c o n s t r u c t i o n .  S i n c e  t h e  a p p r o p r i a t i o n  wou ld  n o t  
h a v e  b e e n  a v a i l a b l e  t o  i n s u r e  t h e  b u i l d i n g s  d i r e c t l y ,  t h e  
s t i p u l a t i o n  t o  i n d e m n i f y  was h e l d  t o  e x c e e d  t h e  c o n t r a c t i n g  
o f f i c e r ' s  a u t h o r i t y  a n d  t h e r e f o r e  imposed n o  l e g a l  l i a b i l i t y  
a g a i n s t  t h e  a p p r o p r i a t i o n .  7 Comp. Gen. 1 0 5  ( 1 9 2 7 ) .  ( Indem-  
n i f i c a t i o n  a g r e e m e n t s  p r e s e n t  problems beyond  t h e  s e l f -  
i n s u r a n c e  aspect  a n d  a r e  d i s c u s s e d  f u r t h e r  i n  C h a p t e r  6 ,  t h i s  
M a n u a l . )  Boi le r  i n s p e c t i o n  i n s u r a n c e  was f o u n d  improper i n  
11 C o m p .  Cen.  5 9  ( 1 9 3 1 ) .  

A more r e c e n t  d e c i s i o n  a p p l y i n g  t h e  s e l f - i n s u r a n c e  r u l e  
is 55  Comp. Gen. 1 1 9 6  ( 1 9 7 6 ) .  T h e r e ,  t h e  N a t i o n a l  A e r o n a u t i c s  
and  Space A d m i n i s t r a t i o n  (NASA) l o a n e d  c e r t a i n  p r o p e r t y  asso- 
c i a t e d  w i t h  t h e  Apol lo  Moon M i s s i o n  t o  t h e  A i r  F o r c e  f o r  
e x h i b i t i o n .  A s  a c o n d i t i o n  o f  t h e  l o a n ,  NASA r e q u i r e d  t h e  A i r  
Force t o  p u r c h a s e  commercial i n s u r a n c e  a g a i n s t  loss  or  damage 
t o  i t s  p r o p e r t y .  The  Comptroller G e n e r a l  f o u n d  t h a t  t h e  s e l f -  
i n s u r a n c e  r u l e  appl ied  t o  t h e  l o a n  o f  p roper ty  f r o m  o n e  F e d e r a l  
a g e n c y  t o  a n o t h e r ,  a n d  t h a t  commercial c o v e r a g e  s h o u l d  n o t  h a v e  
b e e n  p r o c u r e d .  S i n c e  t h e  i n s u r a n c e ' h a d  a l r e a d y  b e e n  p u r c h a s e d  
a n d  h a d  a p p a r e n t l y  b e e n  p r o c u r e d  a n d  i s s u e d  i n  g o o d  f a i t h ,  t h e  
v o u c h e r  c o u l d  be p a i d .  However ,  t h e  d e c i s i o n  c a u t i o n e d  a g a i n s t  
s imilar  p u r c h a s e s  i n  t h e  f u t u r e .  

As n o t e d  a t  t h e  o u t s e t ,  t h e  s e l f - i n s u r a n c e  r u l e  a p p l i e s  
t o  t o r t  l i a b i l i t y  a s  w e l l  a s  proper ty  damage .  T h i s  was estab- 
l i s h e d  i n  a 1 9 4 0  d e c i s i o n  t o  t h e  Federal  H o u s i n g  A d m i n i s t r a -  
t i o n ,  1 9  Comp. Gen. 798  ( 1 9 4 0 ) .  I n  h o l d i n g  t h a t  i n s u r a n c e  
c o u l d  n o t  be p r o c u r e d  a g a i n s t  poss ib l e  t o r t  l i a b i l i t y ,  t h e  
Comptrol ler  G e n e r a l  n o t e d  t h a t  t h e  s e l f - i n s u r a n c e  r u l e  
" r e l a t e s  t o  t h e  r i s k  a n d  n o t  t o  t h e  n a t u r e  o f  t h e  r i s k . "  I d . ,  
a t  800.  S i n c e  t h e  1 9 4 6  e n a c t m e n t  of t h e  Federal  T o r t  C l a i m s  
A c t  ( C h a p t e r  11, t h i s  M a n u a l ) ,  t h e  i s sue  h a s  become l a r g e l y  
moot. However ,  q u e s t i o n s  s t i l l  a r i s e  c o n c e r n i n g  t h e  o p e r a t i o n  
o f  motor v e h i c l e s ,  a n d  t h e s e  a r e  d i s c u s s e d  l a t e r  i n  t h i s  
sect i o n .  

A n o t h e r  type  of i n s u r a n c e  w h i c h  may n o t  be p a i d  f o r  from 
appropr ia ted  f u n d s  i s  f l i g h t  i n s u r a n c e .  I f  a Fede ra l  e m p l o y e e  
t r a v e l l i n g  b y  a i r  o n  o f f i c i a l  b u s i n e s s  w i s h e s  t o  buy  f l i g h t  
i n s u r a n c e ,  i t  i s  c o n s i d e r e d  a p e r s o n a l  e x p e n s e  a n d  n o t  reim- 
b u r s a b l e .  40 C o m p .  Gen. 11 ( 1 9 6 0 ) ;  47  C o m p .  Gen. 319  ( 1 9 6 7 ) .  
S i m i l a r l y  n o n - r e i m b u r s a b l e  is  t r i p  c a n c e l l a t i o n  i n s u r a n c e .  
58 Comp. Gen. 7 1 0  ( 1 9 7 9 ) .  
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Many of the decisions in this area include a statement to 
the effect that the Government's practice of self-insurance 
"is one of policy and not of positive law." E.g., 21 Comp. 
Gen. 928, 931 (1942). While the statement is true, as it has 
been carried from decision to decision the word "positive" has 
occasionally been omitted and this has caused some confusion. 
What the statement means is that the rule is derived from the 
policy considerations summarized above rather than from 
statute; that is, there is no enactment of Congress that says 
"Thou shalt not buy insurance from appropriated funds." Never- 
theless, the self-insurance rule is a matter of law in the 
sense that to violate it is to make an improper expenditure. 
The significance of the distinction is that, because the rule 
has evolved through administrative decisions, it is not an 
absolute. There are exceptions. Thus, while general guide- 
lines exist, it is accurate to say that the self-insurance 
rule has been implemented largely on a case-by-case basis. 

(b) Exceptions to the Rule 

Exceptions to the self-insurance rule may of course be 
authorized by statute. The absence of an express prohibition 
on insurance is not enough to authorize it; rather, specific 
statutory authority is required. 14 Comp. Dec. 8 3 6 ,  839 
(1908); 19 Comp. Gen. 798, 800 (1940). Although legislation 
in this area has been minimal, Congress has occasionally 
authorized the procurement of insurance in some instances and 
prohibited it in others. By this pattern, Congressional 
recognition of the rule may be inferred. 

Also, the existence of statutory authority to buy insurance 
does not necessarily mean it has to be exercised. In one case, 
the Comptroller General recommended against the purchase of 
insurance although recognizing that it was statutorily author- 
ized in that instance. 19 Comp. Gen. 211 (1939). Such a 
recommendation would of course be purely advisory in nature. 

Since the self-insurance rule originated in policy 
considerations rather than by statute, there have also been 
non-statutory exceptions. The standards for exception were 
summarized in €3-151876, April 24, 1961, as follows: 

1. Where the economy sought by self-insurance would be 
defeated ; 

2. Where sound business practice indicates that a savings 
can be effected; or 

3. Where services or benefits not otherwise available can 
be obtained by purchasing insurance. 
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Two World War I1 cases provide early illustrations of 
this approach. In B-35379, July 17,. 1943, the procurement of 
airplane hull insurance by the Civil Aeronautics Administration 
was approved. It was determined that the Administration did 
not have in its employ, and was unable at the time to recruit, 
the number of qualified personnel that would be required to 
appraise damage and arrange for and supervise immediate repairs 
in connection with the War Training Service and that commercial 
insurance coverage could provide such services. Also, in 
B-59941, October 8, 1946, the purchase of pressure vessel 
insurance including essential inspection services from commer- 
cial sources was permissible because of the necessity and 
economy brought on by wartime conditions, 

In 37 Comp. Gen. 511 (1958), GAO considered a provision 
in a shipbuilding contract which required the contractor to 
procure builder's risk insurance, including war risk insurance 
that was obtainable mainly from the Government. Under the 
contract, title vested in the United States to the extent work 
was completed, but the risk of loss remained in the shipbuilder 
until the completed vessel wa5 delivered to and accepted by the 
Government. The Government would end up paying part of the 
premiums because their cost was included in the hid price. GAO 
approved the arrangement, finding that it did not improperly 
transfer the contractor's risk to the Government. 

The Comptroller General has held that the self-insurance 
rule does not apply to privately-owned property temporarily 
entrusted to the Government. 17 Comp. Gen. 5 5  (1937) (histor- 
ical items loaned to the Government for exhibition purposes); 
8 Comp. Gen. 19 (1928) (corporate books and records produced by 
subpoena for a Federal grand jury). Compare 25 Comp. Dec. 358 
(1918), disallowing a claim for insurance premiums by West 
Publishing Company for law books loaned to a Federal employee, 
where correspondence from the claimant made it clear that it 
was loaning the books to the employee personally and not to 
the Government. 

However, insurance may be purchased on loaned private 
property only where the owner requires insurance coverage as 
part of the transaction, If the owner does not require 
insurance, private insurance is not a necessary expense and 
the Government should self-insure. 42 Comp. Gen. 3 9 2  (1963) 
(school classrooms used for civil service examinations). 

Foreign art treasures are frequently loaned to the United 
States for exhibition purposes. While insurance may be pur- 
chased by virtue of 17 Comp. Gen. 55, its extremely high cost 
has been a disincentive. To remedy this situation, Congress 
in 1975 passed the Arts and Artifacts Indemnity Act, 20 U.S.C. 
6 s  971-977. This statute authorizes the Federal Council on 
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the Arts and Humanities to enter into agreements to indemnify 
against loss or damage to works of art and other materials 
while on exhibition under specified circumstances and within 
specified limits. Claims under the Act require specific 
appropriations for payment, but the agreements are backed by 
the full faith and credit of the United States. The Act con- 
stitutes authority to incur obligations in advance of appro- 
priations and the agreements- would therefore not violate the 
Antideficiency Act (Chapter 5 ,  this Manual). See R-115398.01, 
April 19, 1977 (non-decision letter). 

Since nonappropriated fund activities are by definition 
not financed from public funds (Chapter 15, this Manual), they 
are not governed by the self-insurance rule. Whether the rule 
should or should not be followed would generally be within the 
discretion of the activity or its parent agency. Thus, it was 
within the discretion of the Department of Defense to estab- 
lish the rule by regulation for its nonappropriated fund acti- 
vities. B-137896, December 4, 1958. 

Finally, it is important to keep in mind that the self- 
insurance rule is aimed at insurancg whose purpose is to pro- 
tect the United States from risk of financial loss. Applying 
the rule from this perspective, GAO found that it would not 
preclude the Federal Bureau of Investigation from purchasing 
insurance in connection with certain of its undercover opera- 
tions. The objective in these instances was not to protect 
the Government against risk of loss, but to maintain the 
security of the operation itself, for example, by creating 
the appearance of normality for FBI-run undercover proprie- 
tary corporations. Thus, the FBI could treat the expenditure 
purely as a "necessary expense" question. B-204486, 
January 19, 1982. 

For additional exceptions, see 59 Comp. Gen. 369 (1980) 
and B-197583, January 19, 1981, discussed in Chapter 6 of 
this Manual in the section entitled "Agreements to Indemnify." 

Government corDorations 

In an early case, the Comptroller of the Treasury 
indicated that the self-insurance rule would not apply to a 
wholly-owned Government corporation and suggested that it would 
generally take an act of Congress to apply the prohibition to a 
corporation's funds. 23 Comp. Dec. 297, 298 (1916). 

The Comptroller General followed this approach in 21 Comp. 
Gene 928 (1942), noting that the rule "has not been observed 
strictly in cases involving insurance of property of Government 
corporations." Id., at 931. The decision held that, while the 
funds of the Virgin Islands Company were subject to various 
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s t a t u t o r y  r e s t r i c t i o n s  o n  t h e  u s e  of p u b l i c  f u n d s ,  t h e y  c o u l d  
b e  u s e d  t o  i n s u r e  t h e  Company's property. 

The F e d e r a l  Hous ing  A d m i n i s t r a t i o n  is  t r e a t e d  a s  a corpo- 
r a t i o n  f o r  many p u r p o s e s  a l t h o u g h  i t  is  n o t  c h a r t e r e d  a s  o n e .  
S e e  53 Comp. Gen. 337 ( 1 9 7 3 ) .  I n  1 6  Comp.  Gen. 453  ( 1 9 3 6 ) ,  t h e  
Comptroller G e n e r a l  h e l d  t h a t  t h e  A d m i n i s t r a t i o n  c o u l d  p u r c h a s e  
h a z a r d  i n s u r a n c e  on  a c q u i r e d  p r o p e r t y  b a s e d  o n  a d e t e r m i n a t i o n  
of n e c e s s i t y ,  b u t  i n  1 9  Comp. Gen. 798 ( 1 9 4 0 ) ,  d e c l i n e d  t o  
e x t e n d  t h a t  ruling t o  cover insurance a g a i n s t  possible  t o r t  
l i a b i l i t y .  

A n o t h e r  e n t i t y  t r e a t e d  a s  a c o r p o r a t i o n  f o r  c e r t a i n  
p u r p o s e s ,  a l t h o u g h  t e c h n i c a l l y  n o t  o n e ,  is  t h e  F e d e r a l  H o m e  
Loan Bank Board.  The i s sue  i n  a 1976 d e c i s i o n  was w h e t h e r  t h e  
Board  c o u l d  p u r c h a s e  i n s u r a n c e  t o  c o v e r  r i s k  of l o s s  o n  its new 
o f f i c e  b u i l d i n g .  The Comptroller G e n e r a l  c o n c l u d e d  t h a t  t h e  
r a t i o n a l e  f o r  t h e  s e l f - i n s u r a n c e  r u l e  d i d  n o t  a p p l y  inasmuch 
as  losses c o u l d  be b o r n e  by  t h e  F e d e r a l  H o m e  Loan Rank Sys tem 
t h r o u g h  t h e  B o a r d ' s  mechanism o f  making a s s e s s m e n t s  a g a i n s t  
i ts  member b a n k s .  T h e r e f o r e ,  and  i n  v i e w  of t h e  p r i o r  d e c i -  
s i o n s  a t  2 1  Comp.  Gen. 929 and 23  C o m p .  D e c .  297 ,  t h e  Board 
c o u l d  p u r c h a s e  t h e  i n s u r a n c e  upon a d e t e r m i n a t i o n  t h a t  i t  was 
i n  t h e  b e s t  i n t e r e s t  o f  t h e  Government  t o  d o  so.  55 Comp. 
Gen. 1 3 2 1  ( 1 9 7 6 ) .  

( c )  S p e c i f i c  Areas o f  Concern  

P r o p e r t y  owned by  Government c o n t r a c t o r s  

The cases P r e v i o u s l y  d i s c u s s e d  i n  wh ich  i n s u r a n c e  was 
p r o h i b i t e d  i n v o l v e d  p r o p G r t y  t o  w h i c h  t h e  Government  h e l d  
l e g a l  t i t l e .  Q u e s t i o n s  a l so  a r i s e  c o n c e r n i n g  p r o p e r t y  t o  
which  t h e  Government  h o l d s  l e s s  t h a n  l e g a l  t i t l e ,  and p r o p e r t y  
owned by  Government  c o n t r a c t o r s .  

A c o n t r a c t o r  w i l l  n o r m a l l y  p r o c u r e  a v a r i e t y  of i n s u r a n c e  
a s  a matter o f  sound b u s i n e s s  pract ice .  T h i s  may i n c l u d e  
h a z a r d  i n s u r a n c e  on  i t s  p r o p e r t y ,  l i a b i l i t y  i n s u r a n c e ,  and  
workmen's  c o m p e n s a t i o n  i n s u r a n c e .  The p r e m i u m s  a re  p a r t  of 
t h e  c o n t r a c t o r s ' s  o v e r h e a d  and w i l l  b e  r e f l e c t e d  i n  i t s  b i d  
p r i ce .  When t h i s  is  d o n e ,  t h e  Government  is  p a y i n g  a t  l e a s t  
a p a r t  of t h e  i n s u r a n c e  cos t  i n d i r e c t l y .  S i n c e  t h e  r i s k s  
c o v e r e d  a re  n o t  t h e  r i s k s  of t h e  Government ,  t h e r e  i s  no  
o b j e c t i o n  t o  t h i s  " i n d i r e c t  payment"  n o r ,  i f  a d m i n i s t r a t i v e l y  
d e t e r m i n e d  t o  b e  n e c e s s a r y ,  t o  t h e  i n c l u s i o n  o f  a n  i n s u r a n c e  
s t i p u l a t i o n  i n  t h e  c o n t r a c t .  39 Comp. Gen. 793  ( 1 9 6 0 ) ;  
18 C o m p .  Gen. 285 ,  298 ( 1 9 3 8 ) .  
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Simi la r ly  d i f f e r e n t i a t i n g  between the Government's r i s k  
and t h e  c o n t r a c t o r ' s  r i s k ,  the Comptroller General has appl ied 
t h e  se l f - insurance  r u l e  where the Government holds "equ i t ab le  
t i t l e "  under a lease-purchase agreement. 35 Comp. Gen.  391 
( 1 9 5 6 ) ;  35 Comp. Gen. 393 ( 1 9 5 6 ) .  I n  both dec i s ions ,  the Comp- 
t r o l l e r  General held t h a t ,  although the Government could reim- 
burse t h e  l e s s o r  fo r  the c o s t  of insuring a g a i n s t  i t s  own ( t h e  
l e s s o r ' s )  r i s k ,  i t  could not  r equ i r e  the l e s s o r  t o  ca r ry  
insurance fo r  t h e  b e n e f i t  of t h e  Government. 

Agreements t o  indemnify a r e  a r e l a t e d  top ic  and a r e  
discussed i n  d e t a i l  i n  Chapter 6 ,  t h i s  Manual. 

Use of motor vehic les  

A s  noted previously,  the se l f - insurance  r u l e  a p p l i e s  t o  
t o r t  l i a b i l i t y  a s  well  a s  property damage. 1 9  Comp. Gen. 798 
( 1 9 4 0 ) .  A t  p r e sen t ,  t h e  Federal Tort  Claims Act (Chapter 11, 
t h i s  Manual) provides t h e  exc lus ive  remedy f o r  claims aga ins t  
t h e  United S t a t e s  r e s u l t i n g  from the negl igent  operat ion of 
motor veh ic l e s  by Government employees w i t h i n  t h e  scope of 
t h e i r  employment. T h u s ,  insurance ques t ions  have become 
l a r g e l y  moot. Nevertheless ,  the se l f - insurance  r u l e  has been 
involved i n  s eve ra l  cases .  

A 1 9 6 6  dec i s ion ,  45 Comp. Gen. 5 4 2 ,  involved I n t e r n a l  
Revenue Serv ice  employees c l a s s i f i e d  a s  " h i g h  mileage d r i v e r s . "  
They were assigned Government-owned c a r s  f o r  o f f i c i a l  use and, 
when warranted, could d r i v e  t h e  c a r s  home a t  the c l o s e  of the 
workday s o  t h a t  they could proceed d i r e c t l y  t o  an assignment 
from home the  next morning. The  Treasury Department asked 
whether IRS appropr ia t ions  were a v a i l a b l e  t o  reimburse the 
employees f o r  having t h e i r  commercial l i a b i l i t y  insurance 
extended t o  cover t h e  Government veh ic l e s .  Applying the s e l f -  
insurance r u l e ,  and noting f u r t h e r  t h a t  the t r a v e l  would most 
l i k e l y  be considered w i t h i n  t h e  scope of employment f o r  pur- 
poses of the  Federal Tort  Claims Act, the  Comptroller General 
concluded t h a t  the funds could not  be s o  used. 

I n  B-127343,  December 15, 1 9 7 6 ,  the  Comptroller General 
concluded t h a t  the Federal Tort  Claims Act appl ied t o  Senate 
employees opera t ing  Senate-owned veh ic l e s  w i t h i n  the scope of 
t h e i r  employment. Therefore,  t h e  purchase of commercial 
insurance would be ne i the r  necessary nor d e s i r a b l e .  

I n  1 9 7 2 ,  t h e  Veterans Administration asked whether i t  
could use i t s  appropr ia t ions  to  provide l i a b i l i t y  insurance 
coverage f o r  disabled veteran p a t i e n t s  being given VA-conducted 
d r i v e r  t r a i n i n g .  Since the t r a i n e e s  were no t  Government 
employees, t h e y  would not  be covered by the Federal Tort  
Claims Act. Since t h e  r i s k  was no t  t h a t  of the Government, 
t h e  se l f - insurance  r u l e  was not  appl icable .  Therefore,  
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VA could procure the liability insurance upon administrative 
determinations that the driver training was a necessary part 
of a given patient's medical rehabilitation, and that the 
insurance coverage was essential to its success. B-175086, 
May 16, 1972. 

The Federal Tort Claims Act does not apply to claims 
arising in foreign countries and the rules are a bit diffe- 
rent for driving overseas. Originally, notwithstanding the 
nonavailability of the Federal Tort Claims Act, the Comp- 
troller General had prohibited the purchase of insurance for 
Government-owned vehicles operated in foreign countries. 
39 Comp. Gen. 145 (1959). Instances of specific statutory 
authority for the State Department and the Foreign Agricultural 
Service were viewed as precluding insurance in other situa- 
tions without similar legislative sanction. 

However, GAO reviewed and revised its position in 1976. 
In 55 Comp. Gen. 1343 (1976), the Comptroller General held 
that the General Services Administration could provide by regu- 
lation for the purchase of liability insurance on Government- 
owned vehicles operated regularly or intermittently in foreign 
countries, where required by local law or necessitated by 
legal procedures which could pose extreme difficulties in 
case of an accident (such as arrest of the driver and/or im- 
poundment of the vehicle). The decision also concluded that 
GSA could amend its regulations to permit reimbursement of 
Federal employees for the cost of "trip insurance" on both 
Government-owned and privately-owned vehicles in foreign 
countries where liability insurance is a legal or practical 
necessity. The decision was extended in 55 Comp. Gen. 1397 
(1976) to cover the cost of required insurance on vehicles 
leased comnercially in foreign countries on a long-term 
basis. 

Some confusion may result from the statement in 55 Comp. 
Gen. 1343, 1347, that "39 Comp. Gen. 145 (1959), 19 Comp. 
Gen. 798 (1940), and similar decisions" are overruled "to the 
extent that they are inconsistent with this decision." Since 
39 Comp. Gen. 145 prohibited insurance on Government-owned 
vehicles in foreign countries, it is properly viewed as over- 
ruled by 55 Comp. Gen. 1343. However, 19 Comp. Gen. 798 and 
"similar decisions" remain valid insofar as they assert the 
general applicability of the self-insurance rule to tort 
liability and to motor vehicle usage in the United States. 
They should be viewed as modified to the extent that they no 
longer preclude purchase of insurance in the foreign country 
situations dealt with in 55 Comp. Gen. 1343 and 55 Comp. 
Gen. 1397. 
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Col l i s ion  damage waiver insurance on commercial r e n t a l  
v e h i c l e s  is discussed i n  the  s e c t i o n  e n t i t l e d  "Damage to  
Commercial Rental Vehicles" i n  Chapter 11, t h i s  Manual. 

Losses i n  s h i P m e n t  

Early dec i s ions  had appl ied t h e  se l f - insurance  r u l e  t o  
t h e  r i s k  of damage or  l o s s  of valuable  Government property 
while i n  shipment. T h u s ,  marine insurance could not  be pur- 
chased f o r  shipment of a box of s i lverware .  4 Comp. Gen. 690  
( 1 9 2 5 ) .  Nor could i t  be purchased t o  cover shipment of 
$ 5 , 0 0 0  i n  s i l v e r  d o l l a r s  from San Francisco t o  Samoa. 2 2  Comp. 
Dec. 6 7 4  ( 1 9 1 6 ) ,  affirmed upon recons idera t ion ,  23 Comp. 
Dec. 297  ( 1 9 1 6 ) .  A l i m i t e d  except ion,  based on sound business  
p r a c t i c e ,  had been recognized f o r  t h e  shipment o f  Government 
money or  s e c u r i t i e s  through the mails .  2 1  Comp. Dec. 308 
( 1 9 1 4 )  . 

I n  1 9 3 7 ,  Congress enacted the Government Losses i n  Ship- 
ment Act, 40  U.S.C. § §  721-729.  The Act provides a fund f o r  
the payment of claims r e s u l t i n g  from the l o s s  or  damage i n  
shipment of Government-owned "valuables"  a s  def ined i n  the 
Act. The Act a l s o  p r o h i b i t s  the purchase of insurance except 
a s  s p e c i f i c a l l y  authorized by the Secre ta ry  of the  Treasury. 
I f  a g i v e n  r i s k  is beyond the scope of t h e  Act, f o r  example, 
i f  the  items i n  quest ion a r e  no t  w i t h i n  t h e  d e f i n i t i o n  of 
"valuables"  or  i f  the p a r t i c u l a r  movement does not  q u a l i f y  a s  
"shipment," t h e n  t h e  se l f - insurance  r u l e  and i t s  except ions 
would s t i l l  apply. See, e .g . ,  1 7  Comp. Gen. 4 1 9  ( 1 9 3 7 ) .  

The Government Losses i n  Shipment Act and r e l evan t  deci-  
s i o n s  a r e  discussed i n  more d e t a i l  i n  Chapter 11, t h i s  Manual. 

Bonding of Government personnel 

Pr ior  t o  1 9 7 2 ,  the Federal Government f requent ly  required 
the s u r e t y  bonding of o f f i c e r s  and employees who handled money 
o r  o ther  valuables .  I n  1 9 7 2 ,  Congress enacted l e g i s l a t i o n ,  
now found a t  31 U.S.C. s 1 2 0 1 ,  t o  express ly  p r o h i b i t  t h e  
Government from requir ing or  obtaining s u r e t y  bonds f o r  i t s  
c i v i l i a n  employees o r  m i l i t a r y  personnel i n  connection w i t h  
the performance of t h e i r  o f f i c i a l  d u t i e s .  The reasons f o r  
t h i s  l e g i s l a t i o n  p a r a l l e l  the pol icy  cons idera t ions  behind the 
se l f - insurance  r u l e .  Indeed ,  the  ob jec t ive  of the l e g i s l a t i o n  
was t o  s u b s t i t u t e  t h e  p r i n c i p l e  of se l f - insurance  f o r  t h e  
p r a c t i c e  of obtaining su re ty  bonds on Federal employees where 
the  r i s k  insured a g a i n s t  is a l o s s  of Government funds or 
property i n  which the United S t a t e s  i s  the insured. 56 Comp. 
Gen.  7 8 8 ,  7 9 0  ( 1 9 7 7 ) .  
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Under  t h e  f o r m e r  system, t h e  s u r e t y  bonds  were fo r  t h e  
p r o t e c t i o n  o f  t h e  Government ,  n o t  t h e  bonded employee .  I f  a 
loss  o c c u r r e d  and  t h e  Government c o l l e c t e d  o n  t h e  bond,  t h e  
s u r e t y  c o u l d  a t tempt  t o  r e c o v e r  a g a i n s t  t h e  i n d i v i d u a l  
employee. Thus ,  t h e  e l i m i n a t i o n  of b o n d i n g  i n  no  way a f f e c t s  
t h e  p e r s o n a l  l i a b i l i t y  of F e d e r a l  employees, and  t h e  s t a t u t e  
s p e c i f i e s  t h i s .  3 1  U.S.C. S 1 2 0 1 ( b ) .  T h i s  p r i n c i p l e  h a s  b e e n  
n o t e d  s e v e r a l  times i n  c o n n e c t i o n  w i t h  t h e  l i a b i l i t y  of a c c o u n t -  
a b l e  o f f i c e r s  and  t h e  cases are  c i t e d  i n  C h a p t e r  1 0 ,  S e c t i o n  B ,  
t h i s  Manual.  

I n  56 Comp.  Gen. 788 ( 1 9 7 7 ) ,  t h e  Comptroller G e n e r a l  h e l d  
t h a t ,  b y  v i r t u e  of 31 U.S.C. 9 1 2 0 1 ,  t h e  U n i t e d  S t a t e s  became 
a s e l f - i n s u r e r  of r e s t i t u t i o n ,  r e p a r a t i o n ,  and suppor t  moneys 
c o l l e c t e d  by  p r o b a t i o n  o f f i c e r s  u n d e r  c o u r t  o r d e r .  The d e c i -  
s i o n  n o t e d  t h a t  t h e  same r e s u l t  a p p l i e d  t o  l i t i g a t i o n  f u n d s  
p a i d  i n t o  t h e  r e g i s t r y  o f  t h e  c o u r t  ( f u n d s  p a i d  i n t o  t h e  
r e g i s t r y  b y  a l i t i g a n t  p e n d i n g  d i s t r i b u t i o n  by t h e  c o u r t  t o  
t h e  s u c c e s s f u l  p a r t y ) .  

However, i f  a n  a g e n c y  r e q u i r e s  a n  employee  t o  s e r v e  as  a 
n o t a r y  p u b l i c  and  S t a t e  law r e q u i r e s  b o n d i n g  o f  n o t a r i e s ,  t h e  
e m p l o y e e ' s  e x p e n s e  i n  o b t a i n i n g  t h e  s u r e t y  bond may b e  reim- 
b u r s e d  n o t w i t h s t a n d i n g  3 1  U.S.C. 5 1201.  The bond i n  s u c h  a 
s i t u a t i o n  i s  n e i t h e r  r e q u i r e d  by n o r  o b t a i n e d  by  t h e  F e d e r a l  
Government .  I t  is  r e q u i r e d  by t h e  S t a t e  and  o b t a i n e d  b y  t h e  
employee .  A l s o ,  t h e  r i s k  i n v o l v e d  is  n o t  o n e  i n  which  t h e  
U n i t e d  S t a t e s  is  t h e  i n s u r e d .  B-185909, J u n e  1 6 ,  1976.  

S i m i l a r l y ,  i f  a F e d e r a l  c o u r t  d e s i g n a t e s  a S t a t e  c o u r t  
employee  t o  p e r f o r m  c e r t a i n  f u n c t i o n s  i n  c o n n e c t i o n  w i t h  t h e  
a r res t  and d e t e n t i o n  of F e d e r a l  o f f e n d e r s ,  3 1  U.S.C. 5 1 2 0 1  
d o e s  n o t  p r e c l u d e  t h e  A d m i n i s t r a t i v e  O f f i c e  of t h e  U n i t e d  
S t a t e s  C o u r t s  from r e q u i r i n g  t h a t  t h e  S t a t e  employee  b e  
bonded s i n c e  t h e  s t a t u t e  appl ies  o n l y  t o  F e d e r a l  employees. 
52 Comp.  Gen. 549 ( 1 9 7 3 ) .  
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( 1 0 )  Lobbying and Related Matters 

A p u b l i c  o p i n i o n  p o l l  t aken  i n  1949 found t h a t  45 p e r c e n t  
of  t h e  pe r sons  p o l l e d  d i d  n o t  know what a " l o b b y i s t "  was. 25/ 
T h a t  p o l l  m u s t  have been t a k e n  on a remote d e s e r t  i s l a n d .  
C e r t a i n l y  anyone who l i v e s  o r  works i n  Washington knows. 
Lobbying--attempting t o  i n f l u e n c e  l e g i s l a t o r s - - i s  no th ing  new. 
The term i t s e l f  d e r i v e s  from a much less s o p h i s t i c a t e d  e ra  
when a d v o c a t e s  of  a p a r t i c u l a r  measure would l i e  i n  w a i t  i n  
t h e  c o r r i d o r s  o r  " lobby" of  t h e  C a p i t o l  B u i l d i n g ,  there t o  
c o l l a r  p a s s i n g  members of Congress.  

- 

G e n e r a l l y  s p e a k i n g ,  there  a r e  two t y p e s  of  lobbying .  
"Direct lobby ing , "  a s  t h e  term i m p l i e s ,  means d i r e c t  c o n t a c t  
w i t h  t h e  l e g i s l a t o r s ,  e i t h e r  i n  pe r son  o r  by v a r i o u s  means 
of w r i t t e n  o r  o r a l  communication. " I n d i r e c t "  o r  " g r a s s  r o o t s "  
lobbying  is d i f f e r e n t .  There,  t h e  l o b b y i s t  c o n t a c t s  t h i r d  
p a r t i e s ,  e i t h e r  members o f  s p e c i a l  i n t e r e s t  g roups  o r  t h e  
g e n e r a l  p u b l i c ,  and u r g e s  them t o  c o n t a c t  t h e i r  l e g i s l a t o r s  
t o  s u p p o r t  o r  oppose something.  O f  c o u r s e ,  t h e  term " lobbying"  
can a l s o  re fer  t o  a t t e m p t s  t o  i n f l u e n c e  dec is ion-makers  o t h e r  
than  l e g i s l a t o r s .  

There is no th ing  i n h e r e n t l y  e v i l  a b o u t  lobbying .  A 
House s e l e c t  committee i n v e s t i g a t i n g  lobbying  i n  1950 p u t  i t  
t h  is way : 

"Every democra t i c  s o c i e t y  worthy o f  t h e  name 
m u s t  have some l a w f u l  means by w h i c h  i n d i v i d u a l s  
and  g roups  can l a y  t h e i r  needs  b e f o r e  government.  
One of t h e  c e n t r a l  purposes  o f  government is t h a t  
peop le  should  be ab le  t o  reach i t ;  t h e  c e n t r a l  
purpose  o f  w h a t  we c a l l  I l obby ing '  is t h a t  t hey  
should  be a b l e  t o  reach i t  w i t h  maximum impact 
and p o s s i b i l i t y  o f  success. T h i s  is ,  fundamen- 
t a l l y ,  w h a t  lobbying is about . "  - 26,' 

- 25/ House S e l e c t  Committee on Lobbying A c t i v i t i e s ,  Repor t  
and Recommendations on Fede ra l  Lobbying A c t ,  H . R .  Rep. 
No. 3239, 8 1 s t  Cong., 2d Sess. 57 ( 1 9 5 1 ) .  

- 26/ Genera l  Interim Report  o f  t h e  House Select Committee on 
Lobbying A c t i v i t i e s ,  H.R.  Rep. No. 3138, 8 1 s t  Cong., 2d 
Sess. 1 ( 1 9 5 0 ) .  
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Nevertheless ,  because of the obvious p o t e n t i a l  f o r  abuse, 
t he re  a r e  l e g a l  r e s t r i c t i o n s  on lobbying. T h i s  Sect ion w i l l  
explore  some of them. Because the focus of t h i s  Manual is  on 
t h e  use of  appropriated funds,  coverage is  l imi t ed  t o  lobby- 
ing  by Government o f f i c i a l s  and does not  include lobbying by 
p r i v a t e  organiza t ions .  

( a )  Pending Legis la t ion :  "Pub l i c i ty  and Propaganda" 

R e s t r i c t i o n s  on lobbying by Government o f f i c i a l s  t o  
support  o r  oppose pending l e g i s l a t i o n  a r e  of two types-- 
c r imina l  provis ions  and r e s t r i c t i o n s  i n  appropr ia t ion  a c t s .  

Criminal s t a t u t e s  

Criminal s anc t ions  a r e  provided by 18 U.S.C.  S 1913, 
o r i g i n a l l y  enacted i n  1919 : 

"NO p a r t  of t h e  money appropriated by any 
enactment of Congress s h a l l ,  i n  t h e  absence of 
express  au tho r i za t ion  by Congress, be used 
d i r e c t l y  or  i n d i r e c t l y  t o  pay f o r  any personal 
s e r v i c e ,  advertisement,  telegram, telephone, 
l e t t e r ,  p r in ted  or  w r i t t e n  ma t t e r ,  o r  other  
device ,  intended o r  designed t o  inf luence i n  
any manner a Member of Congress, t o  favor or 
oppose, by vote  or  otherwise,  any l e g i s l a t i o n  
o r  appropr ia t ion  by Congrsss, whether before 
or  a f t e r  the in t roduct ion  of any b i l l  or re- 
s o l u t i o n  proposing s u c h  l e g i s l a t i o n  or  appro- 
p r i a t i o n ;  b u t  t h i s  s h a l l  no t  prevent  o f f i c e r s  
o r  employees o f  t h e  United S t a t e s  o r  of i ts  
departments or agencies  from communicating t o  
Members of Congress on t h e  reques t  of any 
Member, o r  t o  Congress, through t h e  proper 
o f f i c i a l  channels ,  reques ts  f o r  l e g i s l a t i o n  
or appropr ia t ions  which they deem necessary 
f o r  the e f f i c i e n t  conduct of t h e  publ ic  
bus  iness . I' 

The s t a t u t e  goes on t o  provide p e n a l t i e s  f o r  v i o l a t i o n :  
a $500 f i n e  o r  a year i n  j a i l  o r  both,  p lus  removal from 
Federal employment. 

Since 18  U.S .C .  S 1913  is a c r imina l  s t a t u t e ,  i ts  
enforcement is the r e s p o n s i b i l i t y  of the J u s t i c e  Department 
and t h e  cour t s .  Therefore ,  GAO w i l l  no t  render an opinion 
a s  t o  whether a g i v e n  a c t i o n  c o n s t i t u t e s  a v i o l a t i o n .  The 
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extent of GAO's involvement with section 1913 is to determine 
whether appropriated funds were used in a given instance and 
to refer matters to the Justice Department in appropriate 
cases. B-164497(5), March 10, 1977; B-192658, September 1, 
1978. See also Chapter 1, this Manual. 27/ Generally, GAO 
will refer matters to the Justice DepartGnt if asked to do 
so by a Member of Congress or where available information 
provides reasonable cause to suspect that a violation may 
have occurred. B-145883, April 27, 1962. 

A s  a general proposition, the Justice Department views 
section 1913 as applying primarily to indirect or "grass roots" 
lobbying, an essentially similar interpretation to that GAO 
has given to the appropriation act restrictions discussed 
below. See B-164497(5), supra; B-192658, supra. 

In National Ass'n for Community Development V. Hodgson, 
356 F, Supp. 1399 (D .D.C .  1973), the court denied a motion to 
dismiss a complaint by private organizations which sought an 
injunction against the Department of Labor and an organization 
of State unemployment offices. Finding that "mere criminal 
liability is inadequate to insure the Congressionally intended 
effectiveness" of section 1913, the court concluded "it is 
clear that plaintiffs may base their [civil] cause of action 
on the criminal statute." 356 F. Supp. at 1404. The court 
emphasized that it was not deciding the issue of whether sec- 
tion 1913 had been violated. Since a violation of section 1913 
is by definition an improper use of appropriated funds, such 
a violation could form the basis of a GAO exception or 
disallowance. However, GAO can take no action unless the 
Justice Department or the courts first determine that there 
has been a violation. B-164497(5), March 10, 1977. 

In another case, American Public Gas Ass'n V. Federal 
Energy Administration, 408 F. Supp. 640 (D.D.CT 19761, the 
plaintiffs sought to enjoin further publication and distri- 
bution of a Government pamphlet entitled "The Natural Gas 

27/ A few earlier cases will be found in which GAO held 
expenditures illegal under 18 U . S . C .  S 1913. E.g., 
B-139134-O.M., June 17, 1959 (Air Force paid regis- 
tration fee for members to enter State rifle associ- 
ation shooting match; portion of fee set aside for fund 
to fight adverse gun legislation held improper payment); 
B-76695, June 8, 1948. While GAO might well reach the 
same results today on other grounds, it would not 
express an opinion on the criminal statute. 

- 
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Story," biased in favor of natural gas price deregulation. 
The court found that the intent of the Federal Energy Ad- 
ministration was to influence Congress at least in part, 
and that this would constitute a violation of 18 U.S.C. C; 1913 
for injunctive purposes. However, noting that the pamphlet 
was "somewhat less than authoritative" and that it nowhere 
mentioned that deregulation legislation was or would soon be 
pending in Congress, the court further found that "it simply 
is not of the type likely to induce persons to contact their 
congressmen" and dismissed the case. 408 F. Supp. at 642. 

One other statute with penal sanctions deserves brief 
mention--the Federal Regulation of Lobbying Act, 2 U.S.C. 
S S  261-270. Enacted in 1946, it requires the registration 
of certain persons and organizations engaged in lobbying as 
defined in the Act. Its constitutionality was upheld in 
United States v. Harriss, 347 U . S .  612 (1554). While this 
statute encompasses direct lobbying, it does not apply to 
the legislative activities of Government agencies. 
B-164497(5), March 10, 1977; B-129874, August 1 5 ,  1978. 

Appropriation act restrictions 

In 1919, a House Resolution created a Select Committee 
on Lobbying Activities to review the operation of the Federal 
Regulation of Lobbying Act and to investigate all lobbying 
activities both by the private sector and by Federal agencies. 
The Committee held extensive hearings and issued several 
reports. In its final report, the Committee had this to say 
about lobbying by Government agencies: 

"The existing law in this field, unlike the 
law governing lobbying by private interests, is not 
directed toward obtaining information of such acti- 
vities, but is prohibitory in concept and character. 
It forbids the use of appropriated funds for certain 
types of lobbying activities and is specifically a 
part of the Criminal Code. Enacted in 1919, it is 
not a recent or in any sense a novel piece of 
legislation. Its validity has never been challenged 
and we consider it sound law. * * * 

"It is our conclusion that the long-established 
criminal statute referred to above should be retained 
intact and that Congress, through the proper exercise 
of its powers to appropriate funds and to investigate 
conditions and practices of the executive branch, as 
well as through its financial watch dog, the General 
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Accounting Office, can and should remain vigilant 
against any improper use of appropriated funds 
and any invasion of the legislative prerogatives 
and responsibilities of the Congress." - 28/ 

When the Select Committee referred to the "proper 
exercise" of the congressional power to appropriate funds, 
it of course had in mind the use of that power to restrict 
the use of funds for activities considered undesirable. While 
the use of appropriation act restrictions to control lobbying 
had some earlier precedent, the practice began in earnest 
shortly after the issuance of the Select Committes's final 
report with some fiscal year 1952 appropriations, and has 
continued ever since. 

The provision the Comptroller General has had the most 
frequent occasion to apply is the so-called "publicity and 
propaganda" provision. See, for example, section 607(a) of 
the Treasury, Postal Service, and General Government Appro- 
priations Act, 1980, Pub. L. No. 96-74 (September 29, 1979), 
93 Stat. 559, 575: 

"NO part of any appropriation contained in 
this or any other Act, or of the funds available 
for expenditure by any corporation or agency, 
shall be used for publicity or propaganda pur- 
poses designed to support or defeat legislation 
pending before Congress. I' 

This is a direct restriction on the use of public funds. 
By virtue of the words "this or any other Act," it applies to 
all Government agencies, not just to those receiving funds 
under the act in which it appears. Also, it expressly applies 
to Government corporations, even those which do not receive 
direct appropriations. B-114823, December 23, 1974 (Export- 
Import Rank, a wholly-owned Government corporation not 
receiving direct appropriations); B-164497(5), March 10, 1977 
(United States Railway Association, a mixed-ownership Govern- 
ment corporation which does receive direct appropriations). 
The statute does not, however, define the terms "publicity" 
or "propaganda. 'I 

28/ H.R. Rep. NO. 3239, supra, note (251, at page 36. - 
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In construing and applying this provision, the 
Comptroller General must achieve a delicate balance between 
competing interests. On the one hand, every agency has a 
legitimate interest in communicating with the public and 
with the Congress regarding its functions, policies, and 
activities. The Select Committee recognized this, quoting 
in its Interim Report from the report of the Hoover 
Comm i s s ion : 

"Apart from his responsibility as spokesman, 
the department head has another obligation in a 
democracy: to keep the public informed about the 
activities of his agency. How far to g o  and what 
media to use in this effort present touchy issues 
of personal and administrative integrity. But of 
the basic obligation there can be little doubt. 29/ 

If a given policy or activity is affected by pending or 
proposed legislation, any discussion of that policy or acti- 
vity by officials will necessarily refer to such legislation, 
either explicitly or by implication, and will presumably be 
either in support of or in opposition to it. Thus, an inter- 
pretation of the statute which strictly prohibited expendi- 
tures of public funds for dissemination of views on pending 
legislation would preclude virtually any comment by officials 
on agency or administration policy or activities. Absent a 
compelling indication of congressional intent, GAO has been 
unwilling to adopt this approach. 

- 

In addition, the courts have indicated that it is not 
illegal for Government agencies to spend money to advocate 
their positions, even on controversial issues. See Joyner v. 
Whiting, 477 F.2d 456, 461 (4th Cir. 1973); Arrington v. 
Taylor, 380 F. Supp. 1348, 1364 (M.D.N.C. 1974). 

Yet on the other hand, the statute has to mean something. 
A s  the court said in National Ass'n for Community Development v. 
Hodgson, supra, in reference to 18 U.S.C. 9 1913, "Obviously, 
Congress intended to remedy some problem or further some cause, 
otherwise they would not have bothered enacting the statute." 
356 F. Supp. at 1403. As long as the law exists, there has 
to be a point beyond which Government lobbying violates it. 
Testifying before the Select Committee on March 30, 1950, 
former Assistant Comptroller General Frank Weitzel made the 
following remarks: 

- 

29/ H.R. Rep. NO. 3138, supra, note ( 2 6 1 ,  at page 53. - 
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" [ I ] f  you s e t  up an o r g a n i z a t i o n  i n  t h e  
e x e c u t i v e  branch f o r  t h e  b e n e f i t  o f  t h e  t h r e e  
b l i n d  mice they  would come up h e r e  w i t h  a bud- 
g e t  program and p r o s p e c t u s  w h i c h  would convince  
any Member of  Congress t h a t  t h a t  was one of  t h e  
most impor t an t  o r g a n i z a t i o n s  i n  t h e  e x e c u t i v e  
branch .  * * * 

"And no doub t  by t h a t  t i m e  t h e r e  would a l s o  
be some p r i v a t e  o r g a n i z a t i o n s  w i t h  b ranches  which 
would p a r a l l e l  your F e d e r a l  agency,  w h i c h  would 
be devoted  t o  t h e  p ropaga t ion  and d i s s e m i n a t i o n  of  
i n f o r m a t i o n  a b o u t  t h e  t h ree  b l i n d  mice * * *.I1 - 30/ 

I n  e v a l u a t i n g  whether a g i v e n  a c t i o n  v i o l a t e s  t h e  a n t i -  
lobbying  p rov i s ion ,  GAO w i l l  r e l y  h e a v i l y  on t h e  agency 's  
a d m i n i s t r a t i v e  j u s t i f i c a t i o n ,  I n  o t h e r  words,  t h e  agency 
g e t s  the b e n e f i t  o f  any l e g i t i m a t e  doub t .  GAO w i l l  o v e r r i d e  
t h e  a g e n c y ' s  d e t e r m i n a t i o n  o n l y  where i t  is c l e a r  t h a t  t h e  
a c t i o n  was des igned  t o  i n f l u e n c e  Congress  i n  c e r t a i n  p r e c i s e  
ways. Before  d i s c u s s i n g  what t h o s e  p r e c i s e  ways a r e ,  a few 
t h r e s h o l d  issues m u s t  be noted :  

1. A v i o l a t i o n  m u s t  be p r e d i c a t e d  on t h e  use o f  p u b l i c  
funds  ( e i t h e r  d i r e c t  a p p r o p r i a t i o n s  o r  funds  which, a l t h o u g h  
n o t  d i r e c t  a p p r o p r i a t i o n s ,  a r e  t r e a t e d  as  a p p r o p r i a t e d  f u n d s ) .  
I f  a p p r o p r i a t e d  funds  a r e  n o t  i n v o l v e d ,  t h e r e  is no v i o l a t i o n  
no m a t t e r  how b l a t a n t  t h e  conduct  may be .  56 Comp. Gen. 889 
(1977)  ( i n v o l v i n g  a n e w s l e t t e r  conce rn ing  t h e  C l inch  River 
Breeder  Reac tor  P r o j e c t  c o n t a i n i n g  m a t e r i a l  w h i c h  would have 
v i o l a t e d  t h e  s t a t u t e  had i t  been f i n a n c e d  i n  any way w i t h  
a p p r o p r i a t e d  f u n d s )  . 

2 .  The a l l e g e d  lobbying  m u s t  be i n  connec t ion  w i t h  
nding l e g i s l a t i o n .  Of c o u r s e  t h i s  would i n c l u d e  appro- 
i a t i o n  a c t s .  U n l i k e  18 U.S .C .  S 1913, w h i c h  p r o h i b i t s  

c e r t a i n  a c t i o n s  even b e f o r e  a b i l l  is  i n t r o d u c e d ,  t h e  
" p u b l i c i t y  and propaganda" p r o v i s i o n  r e q u i r e s  "pending 
l e g  i s l a  t ion .  I' 

- 30/ The  Role o f  Lobbying i n  R e p r e s e n t a t i v e  Self-Government,  
Hear ings  b e f o r e  t h e  House Select Committee on Lobbying 
A c t i v i t i e s ,  8 1 s t  Cong., 2d S e s s . ,  p t .  1, page 158 ( 1 9 5 0 ) .  
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3. The l e g i s l a t i o n  m u s t  be pending before  the U n i t e d  
S t a t e s  Congress, no t  a S t a t e  l e g i s l a t u r e .  For example, once 
Congress s e n t  t h e  Equal R i g h t s  Amendment t o  t h e  S t a t e s  f o r  
approval ,  i t  was no longer "pending before  Congress.'' There- 
f o r e ,  GAO held t h a t  lobbying f o r  passage of t h e  ERA a t  the 
S t a t e  l e v e l  d i d  no t  v i o l a t e  the " p u b l i c i t y  and propaganda" 
s t a t u t e .  B-193545, January 25 , 1 9 7 9 ;  E-193545, March 1 3 ,  
1 9 7 9 .  - 31/ 

Once these  threshold ques t ions  a r e  resolved--i .e. ,  i t  
is determined t h a t  t h e  a c t i o n  involves the use of pub l i c  f u n d s  
i n  connection w i t h  l e g i s l a t i o n  pending before  Congress ( o r  a 
S t a t e  l e g i s l a t u r e  i f  spec i f i ed  i n  an app l i cab le  appropr ia t ion  
a c t )  -- t h e  n e x t  quest ion is  what s p e c i f i c  k i n d s  of ac t ion  
w i l l  v i o l a t e  the s t a t u t e ,  

The Comptroller General has construed t h e  " p u b l i c i t y  and 
propaganda" s t a t u t e  a s  applying to  i n d i r e c t  o r  "g ras s  roots"  
lobbying and no t  t o  d i r e c t  contac t  w i t h  Members of Congress. 
I n  o the r  words, t h e  s t a t u t e  p r o h i b i t s  appeals  t o  members of 
the publ ic  suggest ing t h a t  they i n  turn con tac t  t h e i r  e l ec t ed  
r ep resen ta t ives  t o  i n d i c a t e  support  of or  opposi t ion t o  pending 
l e g i s l a t i o n ,  thereby express ly  or i m p l i c i t l y  urging the l e g i s -  
l a t o r s  t o  vote  i n  a p a r t i c u l a r  manner. Another a c t i v i t y  t h a t  
w i l l  v i o l a t e  t h e  s t a t u t e  is u s i n g  appropriated f u n d s  t o  fu rn i sh  
admin i s t r a t ive  support  o r  a s s i s t a n c e  t o  known p r i v a t e  lobbying 
groups where no l e g a l  en t i t l emen t  t o  t h a t  support  ex i s t s .  
These concepts a r e  i l l u s t r a t e d  i n  the cases  summarized below. 

The  e x t e n t  t o  which GAO w i l l  i n v e s t i g a t e  an a l leged  
lobbying v i o l a t i o n  depends i n  l a r g e  measure on the amount of 
money involved. As a m i n i m u m ,  GAO w i l l  review ma te r i a l s  sub- 
mit ted t o  i t  and w i l l  s o l i c i t  t h e  w r i t t e n  j u s t i f i c a t i o n  of the 
agency i n  any case.  T h e  e x t e n t  t o  which GAO w i l l  i n v e s t i g a t e  
beyond t h a t  depends on the p o t e n t i a l  amounts involved balanced 
a g a i n s t  t h e  l ike l ihood of uncovering impropriety. See 
B-142983,  September 1 8 ,  1 9 6 2 .  

- 31/ I n  add i t ion  t o  t h e  provis ion discussed i n  t h e  t e x t ,  an 
agency m u s t  s c r u t i n i z e  i ts  own appropr ia t ion  a c t  f o r  o ther  
app l i cab le  r e s t r i c t i o n s .  T h u s ,  t h e  D i s t r i c t  of Columbia 
Appropriation Act fo r  1 9 8 0  included a " p u b l i c i t y  and pro- 
paganda" provis ion appl icable  t o  l e g i s l a t i o n  pending 
before  any S t a t e  l e g i s l a t u r e  a s  w e l l  a s  Congress. Pub. L. 
No. 96-93 (October 30 ,  1 9 7 9 ) ,  S 2 1 9 ,  9 3  S t a t .  713 ,  719. 
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Cases i n v o l v i n g  " g r a s s  r o o t s "  l o b b y i n g  v i o l a t i o n s  

A b i l l  was i n t r o d u c t e d  i n  t h e  8 6 t h  Congres s  t o  p r o h i b i t  
t h e  P o s t  O f f i c e  Depar tment  from t r a n s p o r t i n g  f i r s t  c l a s s  mai l  
by a i r c r a f t  on a s p a c e  a v a i l a b l e  b a s i s .  T h e  P o s t  O f f i c e  
Depar tment  opposed t h e  b i l l  and embarked on a campaign t o  
d e f e a t  i t .  Among t h e  t a c t i c s  used  were l e t t e r s  t o  p o s t a l  
p a t r o n s  and "canned"  e d i t o r i a l s  a s k i n g  t h e  p u b l i c  t o  c o n t a c t  
Members o f  Congres s  t o  u r g e  o p p o s i t i o n  t o  t h e  b i l l .  GAO 
found t h a t  t h i s  a c t i v i t y  v i o l a t e d  t h e  a n t i - l o b b y i n g  s t a t u t e .  
E?-116331, Flay 2 9 ,  1961.  

Another  v i o l a t i o n  resu l ted  from t h e  u s e  o f  a k i t  e n t i t l e d  
" B a t t l e  o f  t h e  Budget 1973."  T h e  W h i t e  House a t  t h e  t i m e  was 
opposed t o  1 5  b i l l s  t h e n  pend ing  i n  Congres s  which i t  f e l t  
would exceed  t h e  A d m i n i s t r a t i o n ' s  1974 b u d g e t .  White  House 
s t a f f  w r i t e r s  assembled  a package  o f  m a t e r i a l s  t h a t  were d i s -  
t r i b u t e d  t o  e x e c u t i v e  b r a n c h  o f f i c i a l s  i n  a n  e f f o r t  t o  d e f e a t  
t h e  b i l l s .  T h e  k i t  i n c l u d e d  s t a t e m e n t s  t h a t  p e o p l e  s h o u l d  be  
u rged  t o  w r i t e  t h e i r  r e p r e s e n t a t i v e s  i n  Congres s  t o  s u p p o r t  
t h e  A d m i n i s t r a t i o n ' s  o p p o s i t i o n  t o  t h e  1 5  b i l l s .  T h i s ,  t h e  
C o m p t r o l l e r  General h e l d ,  v i o l a t e d  t h e  " p u b l i c i t y  and propa-  
ganda"  s t a t u t e .  B-178448, April  3 0 ,  1973.  

A d m i n i s t r a t i o n  b u d g e t  b a t t l e s  w i t h  Congres s  produced  
a n o t h e r  v i o l a t i o n  i n  B-178648, September  2 1 ,  1973.  T h i s  case 
i n v o l v e d  p r e - r e c o r d e d  news releases p r o v i d e d  t o  r a d i o  s t a t i o n s  
by e x e c u t i v e  b r a n c h  a g e n c i e s .  GAO rev iewed o v e r  1 , 0 0 0  o f  
these r e l e a s e s  and w h i l e  most were p r o p e r ,  n e v e r t h e l e s s  found 
s e v e r a l  t h a t  v i o l a t e d  t h e  law. Examples o f  t h e  v i o l a t i o n s  a re  
a s  f o l l o w s :  

(1) " I f  t h e  P r e s i d e n t ' s  p o s i t i o n  o f  r e s i s t i n g  h i g h e r  
t a x e s  r e s u l t i n g  from b i g  s p e n d i n g  is t o  b e  u p h e l d ,  
t h e  p e o p l e  need t o  be  h e a r d .  The v o i c e  o f  America 
c a n  r e a c h  C a p i t o l  H i l l  and c a n  be  a p o s i t i v e  
p e r s u a d e r  . 

( 2 )  " I f  w e  a r e  g o i n g  t o  have economic s t a b i l i t y  and 
f i s c a l  r e s p o n s i b i l i t y ,  w e  mus t  a l l  s u p p o r t  t h e  
P r e s i d e n t ' s  b u d g e t  program--and l e t  Congres s  know 
w e  s u p p o r t  it." 

The n e x t  two examples  i l l u s t r a t e  i m p o r t a n t  p o i n t s :  

( 3 )  " I f  we d o n ' t  s l o w  down F e d e r a l  s p e n d i n g  * * * w e  
f a c e  a 15  percent i n c r e a s e  i n  income taxes  and 
more i n f l a t i o n .  I d o n ' t  t h i n k  any  American 
wants t h i s .  B u t ,  i n  t h e  f i n a l  a n a l y s i s ,  t h e  
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responsibility rests with the voters and the 
taxpayers. They must let the Congress know 
how they feel on this critical issue." 

Here, the listener is urged merely to make his "views" known to 
Congress. This is nevertheless a violation if the context makes 
it clear, as in the example, what those "views" are supposed to 
be. 

( 4 )  "All those unneeded new b i l l s  headed for  the 
President's desk from Congress--all the unworthy 
Federal programs and projects--are guns pointed at 
the heads of American taxpayers. * * * Right now, 
Congress is getting all kinds of letters from 
special interest groups. Those groups are plead- 
ing their own selfish causes. I think Congress 
should hear from all Americans on what the Presi- 
dent is trying to do whatever their views may be. 
And I say that regardless 
contact their Congressmen 
ment with me." 

The purported disclaimer in the last 
obvious violation. 

of whether those who 
happen to be in agree- 

sentence does not cure the 

A clear violation occurred in B-128938, July 12, 1976. 
The Environmental Protection Agency, as part of an authorized 
public information program, contracted with a nonprofit organi- 
zation to publish a newsletter in California entitled "Water 
Quality Awareness." One of the articles discussed a pending 
bill which environmentalists opposed. The article went on to 
name the California representatives on the House committee 
that was considering the bill and exhorted readers to "Contact 
your representatives and make sure they are aware of your 
feelings concerning this important legislation." As with some 
of the violations in B-178648, supra, the context of the 
article left no doubt what those "feelings" were supposed to 
be. The fact that EPA did not publish the article directly did 
not matter since an agency has a duty to insure that its 
appropriations are not used to violate a statutory prohibition. 
See also B-202975, November 3, 1981, discussed later in this 
Sect ion. 

It is not necessary for a statement to explicitly refer 
to the particular piece of pending legislation. Thus, a 
lobbying campaign using appropriated funds urging the public 
to write to Congressmen to support a strong merchant marine 
at a time when cargo preference legislation is pending vio- 
lates the law. B-192746-O.M., March 7, 1979. 
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Cases where  no  v i o l a t i o n  was found  

A s  i n d i c a t e d  a b o v e ,  GAO h a s  c o n s i s t e n t l y  t a k e n  t h e  
p o s i t i o n  t h a t  t h e  a n t i - l o b b y i n g  s t a t u t e  does n o t  p r o h i b i t  
d i r e c t  communica t ion ,  s o l i c i t e d  o r  u n s o l i c i t e d ,  be tween  a g e n c y  
o f f i c i a l s  and Elembers o f  C o n g r e s s .  T h i s  i s  t r u e  e v e n  where  
t h e  c o n t a c t  is  a n  o b v i o u s  attempt t o  i n f l u e n c e  l e g i s l a t i o n .  
Thus ,  GAO c o n c l u d e d  t h a t  t h e  " p u b l i c i t y  and  p r o p a g a n d a "  
s t a t u t e  was n o t  v i o l a t e d  i n  t h e  f o l l o w i n g  cases: 

- - A s s i s t a n t  S e c r e t a r y  o f  Commerce s e n t  a Census  
Bureau  p o s i t i o n  paper t o  Members of C o n g r e s s  
e x p l a i n i n g  t h e  B u r e a u ' s  o p p o s i t i o n  t o  a p a r t i -  
c u l a r  piece of p e n d i n g  l e g i s l a t i o n .  B-200250, 
November 18 ,  1980.  

--Director of t h e  O f f i c e  of Management and Budget  
sent a l e t t e r  t o  a l l  Members of t h e  IIouse of 
R e p r e s e n t a t i v e s  u r g i n g  o p p o s i t i o n  t o  a d i s a p p r o v a l  
r e s o l u t i o n  o n  a P r e s i d e n t i a l  R e o r g a n i z a t i o n  P l a n .  
B-192658, September 1, 1978 .  

- - E n t e r t a i n m e n t  i n  t h e  form of d i n n e r s  fo r  Members 
o f  C o n g r e s s  g i v e n  by  U n i t e d  S t a t e s  Railway Associ- 
a t i o n  o f f i c i a l s .  R-164497(5 ) ,  March 1 0 ,  1977.  

- - P e r s o n a l  v i s i t s  t o  Capi to l  H i l l  by E x p o r t - I m p o r t  
Bank o f f i c i a l s  d u r i n g  f l o o r  d e b a t e  o n  a u t h o r i z i n g  
l e g i s l a t i o n ,  a t  r e q u e s t  o f  c o n g r e s s i o n a l  p r o p o n e n t s  
o f  t h e  l e g i s l a t i o n .  B-114823, December 2 3 ,  1974 .  

- - C r u i s e s  w i t h  Elembers o f  C o n g r e s s  o n  P r e s i d e n t i a l  
y a c h t ,  paid f o r  from e n t e r t a i n m e n t  a p p r o p r i a t i o n .  
B-164786, November 4 ,  1969.  

- - U n s o l i c i t e d  l e t t e r  t o  Members o f  C o n g r e s s  f rom 
a g e n c y  head  u r g i n g  s u p p o r t  f o r  c o n t i n u a t i o n  o f  
a g e n c y  p rograms .  B-145883, O c t o b e r  1 0 ,  1967.  
See also B-93353, Sep tember  2 8 ,  1962  ( te legram 
s e n t  by  S e c r e t a r y  of H e a l t h ,  E d u c a t i o n ,  and 
Welfare t o  a l l  Members of C o n g r e s s ) .  

A l s o  a s  i n d i c a t e d  a b o v e ,  a n  a g e n c y  w i l l  n o t  v i o l a t e  t h e  
a n t i - l o b b y i n g  s t a t u t e  by d i s s e m i n a t i n g  ma te r i a l  t o  t h e  p u b l i c  
which  i s  e s s e n t i a l l y  e x p o s i t o r y  i n  n a t u r e .  Even i f  t h e  mate- 
r i a l  is p r o m o t i o n a l ,  t h e r e  is  no  v i o l a t i o n  a s  l o n g  a s  i t  i s  
n o t  c l e a r l y  d e s i g n e d  t o  i n d u c e  members o f  t h e  p u b l i c  t o  con- 
t a c t  t h e i r  e l e c t e d  r e p r e s e n t a t i v e s .  Aga in ,  s e v e r a l  cases w i l l  
i l l u s t r a t e .  
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For example,  t h e  Department o f  T r a n s p o r t a t i o n  s e t  up 
d i s p l a y s  on U.S. C a p i t o l  g rounds  o f  pas senge r  c a r s  equipped 
w i t h  p a s s i v e  r e s t r a i n t  sys tems ( a i r b a g s ) .  DOT employees a t  
t h e  d i s p l a y s  d i s t r i b u t e d  b r o c h u r e s ,  e x p l a i n e d  t h e  d e v i c e s ,  a n d  
answered q u e s t i o n s  from Members o f  Congress and t h e  p u b l i c .  
A l l  t h i s  was done w h i l e  l e g i s l a t i o n  was pending t o  p r o h i b i t  
mandatory enforcement  o f  t h e  a i r b a g  s t a n d a r d .  W h i l e ,  c o n s i d e r -  
i ng  t h e  t iming  and l o c a t i o n  o f  t h e  d i s p l a y s ,  one would have t o  
be p r e t t y  s t u p i d  n o t  t o  see t h i s  as an obvious  lobbying  p l o y ,  
t he re  was n e v e r t h e l e s s  no e v i d e n c e  t h a t  DOT urged members of  
t h e  p u b l i c  t o  c o n t a c t  t h e i r  Congressmen. Thus, s ince  i t  was 
n o t  i l l e g a l  f o r  DOT t o  advoca te  t h e  u s e  of a i r b a g s  o r  t o  com- 
m u n i c a t e  w i t h  Congress d i r e c t l y ,  there  was no v i o l a t i o n .  
B-139052, A p r i l  2 9 ,  1980. The a p p a r e n t  i n t e n t  a l o n e  is n o t  
enough; i t  m u s t  be t r a n s l a t e d  i n t o  a c t i o n .  

S i m i l a r l y ,  t h e  s t a t u t e  was n o t  v i o l a t e d  by t h e  f o l l o w i n g  
ac t i o n s  : 

--Various t r i p s  by t h e  D i s t r i c t  o f  Columbia P o l i c e  
Chief  d u r i n g  which h e  made speeches  s u p p o r t i n g  t h e  
A d m i n i s t r a t i o n ' s  law enforcement  p o l i c y .  B-118638, 
August 2 ,  1974. 

- -Statements  by Cab ine t  Members, d i s t r i b u t e d  t o  news 
media,  which d i s c u s s e d  pending l e g i s l a t i o n  b u t  
were l i m i t e d  t o  an e x p o s i t i o n  o f  t h e  Adminis t ra-  
t i o n ' s  views.  B-178648, December 27,  1973. 

--Mailings by t h e  N a t i o n a l  C r e d i t  Union Adminis t ra -  
t i o n  t o  f e d e r a l l y  c h a r t e r e d  c r e d i t  un ions  c o n s i s t -  
ing o f  r e p r i n t s  from t h e  Congres s iona l  Record 
g i v i n g  o n l y  one s i d e  o f  a c o n t r o v e r s i a l  l e g i s l a -  
t i v e  issue. B-139458, J a n u a r y  2 6 ,  1972. 

--A s e r i e s  of W h i t e  House Regional  Conferences 
des igned  t o  seek t h e  views o f  S t a t e  and l o c a l  
o f f i c i a l s  and in t e re s t ed  p r i v a t e  c i t i z e n s  on 
e x i s t i n g  F e d e r a l  programs. B-147578, November 8 ,  
1962. 

See a l s o  B-150038, November 2 ,  1962 ( Department of  A g r i c u l t u r e  
p r e s s  r e l ease ) ;  E-148206, March 2 0 ,  1962 ( r a d i o  and t e l e v i s i o n  
announcements by Commerce Department s u p p o r t i n g  f o r e i g n  t r a d e  
l e g i s l a t i o n ) .  

G e n e r a l l y  speak ing ,  funds  a p p r o p r i a t e d  t o  c a r r y  o u t  a 
p a r t i c u l a r  program would n o t  be a v a i l a b l e  f o r  p o l i t i c a l  pur- 
p o s e s ,  i . e . ,  f o r  a propaganda e f f o r t  des igned  t o  a i d  a p o l i t i -  
c a l  p a r t y  o r  c a n d i d a t e .  See B-147578, November 8 ,  1 9 6 2 .  I f  f o r  
no o t h e r  r e a s o n ,  s u c h  an e x p e n d i t u r e  would be improper a s  a u s e  
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of funds for other than their intended purpose in violation of 
31 U.S.C. S 628. However, the "publicity and propaganda" 
statute does not provide adequate guidelines to distinguish 
between legitimate and purely political activities and is 
therefore applicable to "political" activities only to the ex- 
tent that the activities would otherwise constitute a viola- 
tion. See B-130961, October 26, 1972. 

Apart from considerations of whether any particular law 
has been violated, GAO has taken the position that the Govern- 
ment should not disseminate misleading information. On occas- 
ion, the Comptroller General has characterized publications 
as "propaganda" and attacked them from an audit perspective. 

In 1976, the former Energy Research and Development 
Administration published a pamphlet entitled "Shedding Light 
on Facts About Nuclear Energy." Ostensibly created as part 
of an employee motivational program, ERDA printed copies of 
the pamphlet far in excess of any legitimate program needs and 
inundated the State of California with them in the months 
preceding a nuclear safeguards initiative vote in that State. 
The pamphlet had a strong pro-nuclear bias and urged the 
reader to "Let your voice be heard." On the legal side, the 
pamphlet did not violate the anti-lobbying statute because, 
as noted above, the statute does not apply to lobbying at the 
State level. B-130961-O.M., September 10, 1976. However, 
GAO's review of the pamphlet found it to be oversimplified and 
misleading. GAO characterized it as "propaganda" not suit- 
able for distribution to anyone, employees or otherwise, and 
recornmended that ERDA cease further distribution and recover 
and destroy any undistributed copies. See GAO report entitled 
"Evaluation of the Publication and Distribution of 'Shedding 
Light on Facts About Nuclear Energy'," EMD-76-12, September 
30, 1976. 

In a later report, GAO reviewed a number of publications 
related to the Clinch River Breeder Reactor Project and found 
several of them to be oversimplified and distorted propaganda 
and as such questionable for distribution to the public. How- 
ever, the publications were produced by the private sector 
components of the Project and paid for with utility industry 
contributions and not with Federal funds. While GAO was thus 
powerless to recommend termination of the offending publica- 
tions, it nevertheless recommended that the Department of 
Energy work with the private sector components in an effort 
to eliminate this kind of material, or at the very least in- 
sure that such publications include a prominently-displayed 
disclaimer statement making it clear that the material is not 
Government-approved. GAO report entitled "Problems with Pub- 
lications Related to the Clinch River Breeder Reactor Project," 
EMD-77-74, January 6 ,  1978. 

3-140 



Providing a s s i s t a n c e  t o  p r i v a t e  lobbying groups 

The  second type of a c t i v i t y  t h a t  w i l l  v i o l a t e  t h e  "publi-  
c i t y  and propaganda" s ta tute--providing a s s i s t a n c e  t o  p r i v a t e  
lobbying groups--is l a r g e l y  an outgrowth of t h e  concept t h a t  
an agency should not  be ab le  t o  do i n d i r e c t l y  t h a t  which i t  
cannot do d i r e c t l y .  

I n  1 9 7 7 ,  t h e  Off ice  of the Spec ia l  Ass i s t an t  t o  t h e  
Pres ident  f o r  Consumer A f f a i r s  and t h e  Off ice  of Consumer 
A f f a i r s  w i t h i n  the ( t h e n )  Department of Health, Education and 
Welfare mounted an a c t i v e  campaign t o  ob ta in  passage of l e g i s -  
l a t i o n  t o  e s t a b l i s h  a Consumer Pro tec t ion  Agency. A s  p a r t  of 
the campaign, t h e  Special  Ass i s t an t  had in s t ruc t ed  the Off ice  
of Consumer A f f a i r s  t o  informally c l e a r  i t s  e f f o r t s  w i t h  
c e r t a i n  "publ ic  i n t e r e s t  lobby members." I n  a d d i t i o n ,  two of 
the consumer lobby groups asked HEW t o  provide ma te r i a l  i l l u -  
s t r a t i n g  s i t u a t i o n s  where a Consumer Pro tec t ion  Agency could 
have had an impact had i t  been i n  ex is tence .  Before imple- 
menting t h e  campaign, however, the Off ice  of Consumer A f f a i r s  
sought advice from t h e  HEW General Counsel and t h e  General 
Counsel advised a g a i n s t  c e r t a i n  elements of the p l an ,  i n c l u d -  
i n g  t h e  two items mentioned. 

Since,  pursuant t o  the General Counsel's advice,  t h e  more 
egregious elements of t h e  plan were not  c a r r i e d  o u t ,  the Comp- 
t r o l l e r  General concluded t h a t  no laws were v i o l a t e d .  However, 
the Comptroller pointed ou t  t h a t  the " p u b l i c i t y  and propaganda" 
s t a t u t e  would p r o h i b i t  t h e  use of appropriated funds t o  develop 
propaganda ma te r i a l  t o  be g i v e n  t o  p r i v a t e  lobbying organiza- 
t i ons  t o  be used i n  t h e i r  e f f o r t s  t o  lobby Congress. An i m -  
p o r t a n t  d i s t i n c t i o n  m u s t  be made. There would be nothing 
wrong w i t h  s e rv i c ing  reques ts  f o r  information from ou t s ide  
groups,  l o b b i s t s  included, by providing such items a s  s tock 
education ma te r i a l s  or  pos i t i on  papers from agency f i l e s ,  
s i n c e  t h i s  ma te r i a l  would presumably be a v a i l a b l e  i n  any e v e n t  
unde r  t h e  Freedom of Information A c t .  T h e  improper use of 
appropriated funds a r i s e s  when an agency a s s igns  personnel or 
otherwise provides adminis t ra t ive  support  t o  prepare ma te r i a l  
n o t  o therwise i n  ex i s t ence  t o  be given t o  a p r i v a t e  lobbying 
organiza t ion .  B-129874 ,  September 11, 1978 .  

I n  another example, the Maritime Administration ("MarAd") 
had become in t imate ly  involved w i t h  t h e  National Maritime 
Council, a t r ade  a s soc ia t ion  of s h i p  ope ra to r s  and bu i lde r s .  
MarAd s t a f f  performed t h e  admin i s t r a t ive  func t ions  of the 
Council a t  MarAd headquarters and reg iona l  o f f i c e s .  I n  1977 ,  
a t  a time when cargo preference l e g i s l a t i o n  was pending i n  
Congress, the Council, w i t h  MarAd's a c t i v e  a s s i s t a n c e ,  under- 
took an ex t e n s  ive adver t  is i n g  campaign i n  na t iona l  magazines 
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and on television advocating a strong U.S. merchant marine. 
Some of the advertisements encouraged,members of the puhlic 
to contact their elected representatives to urge them to 
support a strong merchant fleet. Reviewing the situation, 
GAO concluded that llarAd had violated the anti-lobbying 
statute by expending appropriated funds to provide adminis- 
trative support to the Council in the form of staff time, 
supplies, and facilities, when it knew the Council was 
attempting to influence legislation pending before Congress. 
See B-19274S-O.M., March 7, 1979, and GAO report entitled 
"The Maritime Administration and the National Maritime 
Council--Was Their Relationship Appropriate," CED-79-91, 
May 18, 1979. 

In B-133332, March 28, 1977, the Smithsonian Institution 
had prepared an exhibit entitled "The Tallgrass Prairie: An 
American Landscape" and displayed it at a premiere showing for 
the benefit of the Tallgrass Prairie Foundation, a nonprofit 
organization. While appropriated funds were used to prepare 
the exhibit, none were used for the benefit itself since, 
under the Smithsonian's traveling exhibit program, adminis- 
trative costs are paid by the host organization. The problem 
arose in that the Tallgrass Prairie Foundation shared a large 
part of its membership with a lobbying organization known as 
"Save the Tallgrass Prairie, Inc." (There i s  no cause that does 
not have its lobbyists.) In addition, a leading member of both 
organizations had actually created the exhibit under contract 
with the Smithsonian. However, the exhibit itself was non- 
controversial and the Foundation had an independent legal 
existence. Thus, since no lobbying took place at the benefit, 
and since any lobbying by "Save the Tallgrass" or by the 
exhibit's creator could not be imputed to the Foundation nor 
to the Smithsonian, GAO concluded that the Smithsonian had not 
used its appropriations for any improper indirect lobbying. 

Other appropriation act provisions 

Over the years, many variations of the "publicity and 
propaganda" provision have appeared in various appropriation 
acts and some appropriation acts have no lobbying provision. 
Thus, to determine the permissible scope of its activities, 
an agency must examine not only its own appropriation act for 
specifically applicable provisions, if any, but all other 
appropriation acts as well since they may include provisions 
applicable to "this or any other act." 

At a minimum, an agency will be subject to any provision 
containing the "this or any other act" language. The most 
common of these provisions and the one generating most of the 
GAO decisions has been the "publicity and propaganda" provi- 
sion discussed in detail above. In addition, however, the 
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a g e n c y ' s  own a p p r o p r i a t i o n  a c t  may i n c l u d e  a more r e s t r i c t i v e  
p r o v i s i o n .  T h u s ,  s ince there  a r e  v a r i a t i o n s ,  a n  agency m u s t  
be c a r e f u l  i n  app ly ing  t h e  c a s e s  since they  may dea l  w i t h  
d i f f e r e n t  s t a t u t o r y  language .  For example,  t h e  c a s e s  ho ld ing  
t h a t  t h e  "pub1 i c i  t y  and propaganda" p r o v i s i o n  a p p l i e s  o n l y  t o  
lobbying  b e f o r e  t h e  United S ta tes  Congress  would be o f  l i t t l e  
h e l p  t o  a n  agency whose a p p r o p r i a t i o n  a c t  c o n t a i n s  a p r o v i s i o n  
e x p r e s s l y  a p p l i c a b l e  t o  lobbying  a t  t h e  S t a t e  l e v e l .  

Another  example is t h e  fo l lowing  p r o v i s i o n :  

"NO p a r t  of any a p p r o p r i a t i o n  c o n t a i n e d  i n  t h i s  
Act s h a l l  be a v a i l a b l e  f o r  any a c t i v i t y  o r  t h e  p u b l i -  
c a t i o n  o r  d i s t r i b u t i o n  of l i t e r a t u r e  t h a t  i n  any way 
t e n d s  t o  promote p u b l i c  s u p p o r t  o r  o p p o s i t i o n  t o  any 
l e g i s l a t i v e  p r o p o s a l  on which  c o n g r e s s i o n a l  a c t i o n  is 
n o t  comple te ,  i n  accordance  w i t h  t h e  A c t  of  J u n e  25, 
1948 ( 1 8  U.S.C.  S 1913) . "  

T h i s  one appeared  i n  t h e  1979 I n t e r i o r  Department a p p r o p r i a t i o n  
a c t  ( P u b l i c  Law 95-465, 304)  and t h e  Comptro l le r  Genera l  con- 
s t r u e d  i t  i n  59 Comp. Gen.  115 ( 1 9 7 9 ) .  Reviewing t h e  p r o v i s -  
i o n ' s  l e g i s l a t i v e  h i s t o r y  and a p p l y i n g  b a s i c  p r i n c i p l e s  of 
s t a t u t o r y  c o n s t r u c t i o n ,  t h e  Comptro l le r  General  concluded 
t h a t  s e c t i o n  304 m u s t  be  read  a s  c o v e r i n g  c e r t a i n  a c t i v i t i e s  
wh ich  would have been p e r m i s s i b l e  under t h e  s t a n d a r d  " p u b l i -  
c i t y  and propaganda" p r o v i s i o n ,  o t h e r w i s e  t h e r e  would have 
been no purpose  i n  e n a c t i n g  s e c t i o n  304. I n  t h e  c i t e d  d e c i -  
s i o n ,  GAO found s e c t i o n  304 v i o l a t e d  by a mass m a i l i n g  by t h e  
N a t i o n a l  Endowment f o r  t h e  Arts of  an i n f o r m a t i o n  package 
s u p p o r t i n g  t h e  L i v a b l e  Ci t ies  Program. Although t h e  l i t e r a -  
t u r e  d i d  n o t  d i r e c t l y  e x h o r t  r e a d e r s  t o  wr i te  t h e i r  Congress- 
men, i t s  t e n o r  was c l e a r l y  des igned  t o  promote p u b l i c  s u p p o r t  
f o r  t h e  Program and t h e  m a i l i n g  was t imed t o  r each  t h e  p u b l i c  
j u s t  b e f o r e  House r e c o n s i d e r a t i o n  o f  a p r i o r  r e f u s a l  t o  fund 
t h e  Program. GAO po in ted  o u t  t h a t  a good f a i t h  e f f o r t  t o  res- 
pond t o  a d i r e c t  i n q u i r y  would n o t  v i o l a t e  s e c t i o n  304 as 
long  a s  t h e  agency d i d  n o t  g r a t u i t i o u s l y  o f f e r  i t s  views a b o u t  
t h e  merits  o f  t h e  pending l e g i s l a t i o n .  

T h i s  p r o v i s i o n ,  as t h e  more s t a n d a r d  " p u b l i c i t y  and 
propaganda" p r o v i s i o n ,  a p p l i e s  t o  a p p e a l s  t o  t h e  p u b l i c  r a t h e r  
than d i r e c t  communication w i t h  l e g i s l a t o r s .  See r e p o r t  en-  
t i t l e d  "Alleged Unauthorized Use of  Appropr ia ted  Moneys by 
I n t e r  l o r  Employees , I 1  CED-80-128, August 1 3 ,  1980. 

Lobbying w i t h  g r a n t  funds  

The use o f  g r a n t  funds  by a F e d e r a l  g r a n t e e  f o r  lobbying  
p r e s e n t s  somewhat more compl ica ted  i s s u e s .  On t h e  one hand, 
there  i s  t h e  p r i n c i p l e ,  noted i n  v a r i o u s  c o n t e x t s  t h roughou t  
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t h i s  Manual, t h a t  an agency should no t  be ab le  t o  do i n d i r e c t l y  
what i t  cannot do d i r e c t l y .  T h u s ,  i f  an agency cannot make a 
d i r e c t  expenditure of appropriated funds f o r  c e r t a i n  types of 
lobbying, i t  should not  be ab le  t o  circumvent t h i s  r e s t r i c t i o n  
by t h e  simple device of passing t h e  f u n d s  through t o  a gran tee .  
Yet on t h e  o ther  hand, t he re  is t h e  seemingly counterva i l ing  
r u l e  t h a t ,  where a g r a n t  is made f o r  an authorized g r a n t  pur- 
pose, g r a n t  funds i n  t h e  hands of t h e  g ran tee  l a r g e l y  l o s e  
t he i r  i d e n t i t y  a s  Federal funds and a r e  no longer s u b j e c t  t o  
many of t h e  r e s t r i c t i o n s  on t h e  d i r e c t  expendi ture  of appro- 
p r i a t i o n s .  (See Chapter 13,  t h i s  Manual, f o r  f u r t h e r  discus-  
s i o n  of t h i s  concept.)  

I n  some ins tances ,  Congress has d e a l t  w i t h  t h e  problem by 
l e g i s l a t i o n .  One example is t h e  l e g i s l a t i o n  governing t h e  
Legal Services  Corporation. Under t h e  Legal Services  Corpora- 
t i on  Act, r e c i p i e n t s  of f u n d s ,  both c o n t r a c t o r s  and g ran tees ,  
may not  use t h e  funds d i r e c t l y  or  i n d i r e c t l y  t o  a t tempt  t o  
inf luence the passage o r  d e f e a t  of l e g i s l a t i o n .  The prohibi-  
t i on  covers l e g i s l a t i o n  a t  t h e  S t a t e  and l o c a l  l e v e l  as well 
a s  Federal  l e g i s l a t i o n .  The s t a t u t e  permits  t h ree  exceptions: 
(1) r e c i p i e n t s  may t e s t i f y  before  and otherwise communicate 
w i t h  l e g i s l a t i v e  bodies upon reques t ;  ( 2 )  they may i n i t i a t e  
contac t  w i t h  l e g i s l a t i v e  bodies t o  express  t h e  views of the 
Corporation on l e g i s l a t i o n  d i r e c t l y  a f f e c t i n g  t h e  Corporation; 
and ( 3 )  they may engage i n  c e r t a i n  otherwise prohib i ted  lobby- 
ing a c t i v i t i e s  when necessary t o  the proper representa t ion  of 
an e l i g i b l e  c l i e n t .  For a general  d i scuss ion  of t h e s e  pro- 
v i s i o n s ,  see B-129874-O.M., October 3 0 ,  1978 .  See a l s o  
B-202569, April  27 ,  1981. 

Three 1981  cases  i l l u s t r a t e  t h e .  applca t ion  of t h e  Legal 
Serv ices  Corporation s t a t u t e .  I n  one case ,  t h e  Board of 
Aldermen f o r  the C i t y  of Nashua, N e w  Hampshire, was considering 
a r e so lu t ion  t o  au thor ize  a "food stamp workfare" demonstra- 
t i o n  p r o j e c t .  An a t to rney  employed by t h e  N e w  Hampshire Legal 
Assistance group, a Legal Services  Corporation g ran tee ,  wrote 
t o  members of t h e  Board urging them t o  r e j e c t  the r e so lu t ion .  
Since the l e t t e r  was not  r e l a t e d  to  t h e  r ep resen ta t ion  of any 
s p e c i f i c  c l i e n t  or group of c l i e n t s  b u t  r a the r  had been s e l f -  
i n i t i a t e d  by t h e  a t to rney ,  t h e  use of Federal f u n d s  t o  prepare 
and d i s t r i b u t e  t h e  l e t t e r  was i l l e g a l .  B-201928, March 5 ,  1981. 

I n  t h e  second case ,  6 0  Comp. Gen. 423 ( 1 9 8 1 ) ,  t h e  
Corporation and i ts  grantees  conducted a lobbying campaign t o  
drum up support  f o r  t h e  Corporat ion 's  r eau tho r i za t ion  and 
appropr ia t ion  l e g i s l a t i o n .  The Corporation argued t h a t  t h e  
a c t i o n s  were permissible  under t h e  except ion au thor iz ing  con- 
t a c t  w i t h  l e g i s l a t i v e  bodies on l e g i s l a t i o n  d i r e c t l y  a f f e c t -  
ing  t h e  Corporation. W h i l e  recognizing t h a t  the s t a t u t e  
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permitted direct self-initiated contact i-n these circumstances, 
GAO reviewed the legislative history and concluded that the 
exception did not permit "grass roots" lobbying either by the 
Corporation itself or by its grantees. 

In the third case, the Managing Attorney of a Legal 
Services Corporation grantee made a mass mailing of a form 
letter to local attorneys. The letter solicited their support 
for continuation of the LSC program and urged them to contact 
a local Congressman opposed to reauthorization of the LSC to 
try to persuade him to change his vote. This too constituted 
impermissible "grass roots" lobbying. B-202787, December 29, 
1981 

In addition to the Corporation's enabling legislation, 
appropriation acts providing funds for the Corporation have 
included a version of the "publicity and propaganda" restric- 
tion, known as the "Moorhead Amendment," which prohibits the 
use of Corporation funds for publicity or propaganda designed 
to support or defeat legislation pending before Congress or 
any State legislature. While serving largely to reemphasize 
the prohibitions contained in the Corporation's enabling 
legislation, the Moorhead Amendment makes it clear that the 
exception for the proper representation of eligible clients 
does not extend to grass roots lobbying. See B-163762, 
November 24, 1980; 60 Comp. Gen. 423 (19811, supra. 

Another example of legislation expressly applicable to 
grantees is discussed in B-202787(1), May 1, 1981. The appro- 
priation act providing funds for the Community Services Admin- 
istration contained a variety of the "publicity and propaganda" 
provision which prohibited the use of funds "to pay the salary 
or expenses of any grant or contract recipient * * * to engage 
in any activity designed to influence legislation or appropri- 
ations pending before the Congress." GAO found this provision 
violated when a local community action agency used grant funds 
for a mass mailing of a letter to members of the public urging 
them to write to their Congressmen to oppose abolition of the 
agency. In addition, CSA had issued a regulation purporting 
to exempt CSA grantees from the appropriation act restriction. 
Finding that CSA had exceeded its authority, the Comptroller 
General recommended that CSA rescind its ruling. This is a 
relatively infrequent example of the inclusion in a decision 
of a formal recommendation under section 236 of the Legislative 
Reorganization Act of 1970 (see Chapter 2, this Manual). 
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The q u e s t i o n  becomes more d i f f i c u l t  when a p p l i c a b l e  
a p p r o p r i a t i o n  a c t  r e s t r i c t i o n s  d o  n o t  e x p r e s s l y  c o v e r  g r a n t e e s .  
U n t i l  l a t e  i n  1 9 8 1 ,  w h e t h e r  t h e  " p u b l i c i t y  and  p ropaganda"  
p r o v i s i o n  a p p l i e d  t o  g r a n t e e  e x p e n d i t u r e s  had  n o t  b e e n  d e f i n i -  
t i v e l y  a d d r e s s e d  i n  a d e c i s i o n  o f  t h e  Comptroller G e n e r a l .  An 
e a r l y  case h e l d  t h a t  t e l e g r a m s  t o  Members of C o n g r e s s  b y  S t a t e  
a g e n c i e s  funded  by  Labor  Department g r a n t s  c o n s t i t u t e d  a n  i m -  
proper u s e  of F e d e r a l  f u n d s  where  t h e y  were c l e a r l y  d e s i g n e d  t o  
i n f l u e n c e  p e n d i n g  l e g i s l a t i o n .  B-76695, J u n e  8 ,  1948.  T h i s  
case p r e - d a t e d  t h e  " p u b l i c i t y  and  p ropaganda"  p r o v i s i o n s  and 
was d e c i d e d  u n d e r  1 8  U.S.C.  S 1913.  W h i l e ,  a s  n o t e d  a b o v e ,  
GAO would no  l o n g e r  d i r e c t l y  e x p r e s s  a n  o p i n i o n  o n  t h e  c r i m i n a l  
s t a t u t e ,  t h e  c o n c e p t  of a p p l y i n g  t h e  p r o h i b i t i o n  t o  g r a n t e e  
e x p e n d i t u r e s  would a r g u a b l y  be t h e  same u n d e r  t h e  a p p r o p r i a t i o n  
a c t  r e s t r i c t i o n s .  I n  a 1977 l e t t e r ,  GAO n o t e d  t h e  p r i n c i p l e  
t h a t  f u n d s  i n  t h e  h a n d s  of a g r a n t e e  l a r g e l y  lose t h e i r  i d e n t -  
i t y  a s  F e d e r a l  f u n d s  and  s a i d  t h a t  t h e  a p p l i c a b i l i t y  o f  t h e  
" p u b l i c i t y  and  p ropaganda"  s t a t u t e  was t h e r e f o r e  " q u e s t i o n -  
a b l e " .  T h e r e  i s  no  i n d i c a t i o n ,  however ,  t h a t  t h e  1948 case 
was c o n s i d e r e d .  B-158371, November 11, 1977  ( n o n - d e c i s i o n  
l e t t e r ) .  A 1978 l e t t e r  t o  a Member o f  t h e  S e n a t e  s a i d  t h a t  
t h e  i s s u e  s h o u l d  b e  a d d r e s s e d  on  a case -by-case  b a s i s .  
B-129874, Augus t  1 5 ,  1978.  

I n  two of t h e  L e g a l  S e r v i c e s  C o r p o r a t i o n  cases d i s c u s s e d  
a b o v e ,  t h e  Comptroller G e n e r a l  viewed t h e  Moorhead Amendment 
as  a p p l i c a b l e  t o  g r a n t e e  e x p e n d i t u r e s .  60 Comp. Gen. 423  
( 1 9 8 1 ) ;  B-163762, November 2 4 ,  1980.  However,  i n  v i e w  o f  t h e  
e x p l i c i t  LSC e n a b l i n g  l e g i s l a t i o n ,  t h e  Moorhead Amendment was 
n o t  t h e  sole  bas i s  fo r  t h e  LSC d e c i s i o n s  and  i t s  l e g i s l a t i v e  
h i s t o r y  c l e a r l y  e s t a b l i s h e d  t h a t  i t  was i n t e n d e d  t o  a p p l y  t o  
g r a n t e e  e x p e n d i t u r e s .  See B-163762, s u p r a .  

I n  B-128938, J u l y  1 2 ,  1 9 7 6 ,  p r e v i o u s l y  d i s c u s s e d ,  GAO s a i d  
t h a t  t h e  a g e n c y  h a s  a r e s p o n s i b i l i t y  t o  i n s u r e  t h a t  i t s  appro- 
p r i a t i o n s  are  n o t  u sed  t o  v i o l a t e  t h e  a n t i - l o b b y i n g  s t a t u t e .  
Whi l e  t h e  case i n v o l v e d  e x p e n d i t u r e s  by  a c o n t r a c t o r ,  t h e  
p r i n c i p l e  would s e e m i n g l y  a p p l y  a s  w e l l  t o  a g r a n t e e .  I t  is  
a l s o  p o s s i b l e  t o  i n f e r  t h i s  r e s u l t  from N a t i o n a l  A s s o c i a t i o n  
f o r  Community Development  v .  Hodgson, s u p r a ,  i n  t h a t  t h e  
c o u r t ,  w h i l e  e x p r e s s l y  d e c l i n i n g  t o  r u l e  on  t h e  merits, d e n i e d  
t h e  d e f e n d a n t s '  m o t i o n  t o  d i s m i s s ,  and t h e  d e f e n d a n t s  were t h e  
Depar tmen t  of Labor  and  o n e  o f  i t s  g r a n t e e s .  

F i n a l l y ,  i n  B-202975, November 3 ,  1 9 8 1 ,  t h e  Comptroller 
G e n e r a l  resolved t h e  u n c e r t a i n t y ,  appl ied  t h e  c o n c e p t  of 
B-128938, s u p r a ,  and c o n c l u d e d  t h a t :  
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"Federal  agencies and departments a r e  
respons ib le  f o r  insuring t h a t  Federal  funds made 
a v a i l a b l e  t o  gran tees  a r e  not  u s e d  cont ra ry  t o  
[ t h e  p u b l i c i t y  and propaganda] r e s t r i c t i o n . "  

The case involved the Los Angeles Downtown People Mover 
Authori ty ,  a g ran tee  of t h e  Urban Mass Transportat ion Admini-  
s t r a  t i o n ,  Department of Transportat ion.  Fear ing t h a t  i t s  
funding was i n  jeopardy under t h e  Reagan Administration, the 
Authority prepared and d i s t r i b u t e d  a newslet ter  urging readers  
t o  w r i t e  t o  t h e i r  e l ec t ed  r ep resen ta t ives  i n  Congress to  sup- 
p o r t  continued funding f o r  t h e  People Mover p r o j e c t .  The 
Comptroller General found t h a t  t h i s  news le t t e r ,  t o  t h e  e x t e n t  
i t  involved UMTA g r a n t  funds,  v io l a t ed  the  anti-lobbying 
s t a t u t e .  

Government Employees Training Act 

A r e s t r i c t i o n  on t h e  u s e  of appropriated funds i n  
connection w i t h  lobbying, although not  by Government o f f i c i a l s ,  
i s  contained i n  the Government Employees Training Act. The 
law p r o h i b i t s  t h e  t r a i n i n g  of Government employees (and hence 
the expendi ture  of appropriated f u n d s  t o  support  such t r a i n i n g )  
"by ,  i n ,  or through a non-Government f a c i l i t y  a s u b s t a n t i a l  
p a r t  of t h e  a c t i v i t i e s  of which i s  car ry ing  on propaganda, or 
otherwise at tempting,  t o  inf luence l e g i s l a t i o n . "  5 U.S.C.  
S 4 1 0 7 ( b ) ( l ) .  

A s  of l a t e  1 9 8 1 ,  t he re  have been no Comptroller General 
dec i s ions  applying t h i s  provis ion.  However, t h e  s t a t u t e  con- 
t a i n s  a similarly-worded r e s t r i c t i o n  on subversive a c t i v i t i e s - -  
5 u.S.C. § 4107(a) (1)--and dec i s ions  under t h a t  r e s t r i c t i o n  
a r e  r e l evan t  i n  construing t h e  i d e n t i c a l  language i n  the lobby- 
i n g  r e s t r i c t i o n .  T h u s ,  the term "non-Government f a c i l i t y "  
app l i e s  t o  ind iv idua ls  con t r ac t ing  w i t h  or employed by the 
Government t o  provide t r a i n i n g  a s  well  a s  t o  organiza t ions .  
38 Comp. Gen. 857 ( 1 9 5 9 ) .  However, where an organiza t ion  is 

'conducting the t r a i n i n g ,  t h e  term does not  apply to  individ-  
ual employees of t h a t  o rganiza t ion  where there  is no con t r ac t -  
ual  r e l a t i o n s h i p  between those employees and e i t h e r  the Govern- 
m e n t  o r  t h e  Government employees receiving t h e  t r a i n i n g .  - I d .  
See a l s o  B-182398, October 2 4 ,  1 9 7 9  (non-decision l e t t e r ) .  A 
t e s t  of whether an organiza t ion  v i o l a t e s  t h e  subversive a c t i -  
v i t i e s  p roh ib i t i on  is t o  determine i f  i t  i s  included i n  t h e  
Attorney Genera l ' s  subversive organiza t ion  l i s t .  See 38 Comp. 
Gen. 857 ,  supra ;  51 Comp. Gen. 1 9 9  ( 1 9 7 1 ) .  An analog f o r  t h e  
lobbying r e s t r i c t i o n  would be t o  determine i f  t h e  o rganiza t ion  
has regis ' tered under the Federal Regulation o f  Lobbying Act, 
discussed above. 
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( b )  Self-aggrandizement 

Another common v a r i e t y  of the " p u b l i c i t y  and propaganda" 
provis ion ,  one t h a t  does not  mention pending l e g i s l a t i o n ,  is t h i s  
one : 

"NO p a r t  of any appropr ia t ion  contained 
i n  t h i s  Act s h a l l  be used f o r  p u b l i c i t y  or 
propaganda purposes not authorized by t h e  
Congress." 

See, fo r  example, s ec t ion  6 0 1  of the Departments of S t a t e ,  
J u s t i c e ,  and Commerce, the J u d i c i a r y ,  and Related Agencies 
Appropriation Act, 1 9 8 0 ,  Pub. L .  No. 96-68 (September 2 4 ,  
1 9 7 9 ) ,  9 3  S t a t .  4 1 6 ,  435. 

The Comptroller General f i r s t  had occasion t o  construe 
t h i s  p rovis ion  i n  31  Comp. Gen 311 ( 1 9 5 2 ) .  The  National Labor 
Relat ions Board asked whether t h e  a c t i v i t i e s  of its Division of 
Information amounted t o  a v i o l a t i o n .  Reviewing the s t a t u t e ' s  
l e g i s l a t i v e  h i s t o r y ,  t h e  Comptroller General concluded t h a t  i t  
was intended " t o  prevent  p u b l i c i t y  of a na ture  t e n d i n g  t o  empha- 
s i z e  the importance of t h e  agency or a c t i v i t y  i n  quest ion."  
- I d . ,  a t  313. Therefore,  t h e  p roh ib i t i on  would not  apply t o  t h e  
"dissemination t o  t h e  general  pub1 i c ,  or  t o  p a r t i c u l a r  i n q u i r e r s ,  
of information reasonably necessary to  t h e  proper adminis t ra t ion  
of the laws" fo r  which an agency is responsible .  I d . ,  a t  314 .  
Based on t h i s  i n t e r p r e t a t i o n ,  GAO concluded t h a t  tE a c t i v i t i e s  
of  the Board's Division of Information were not  improper. The 
only t h i n g  GAO found t h a t  m i g h t  be ques t ionable ,  t h e  dec is ion  
noted, were c e r t a i n  press  r e l eases  repor t ing  speeches of members 
of t h e  Board. 

T h u s ,  31 Comp. Gen. 311 e s t ab l i shed  t h e  important 
propos i t ion  t h a t  the s t a t u t e  does n o t  p r o h i b i t  an agency's 
l e g i t i m a t e  informational a c t i v i t i e s .  See a l s o  B-177704,  
February 7 ,  1973.  I t  is  geared a t  a c t i v i t i e s  whose obvious 
pu r pos e is s e 1 f -agg r and i z eme n t '' o r '' pu f f e r y . 

G A O ' s  approach t o  the "ant i -puffery" s t a t u t e  is b a s i c a l l y  
t h e  same as i t s  approach t o  the "pending l e g i s l a t i o n "  provis ion.  
The s t a t u t e  does not  provide adequate gu ide l ines  t o  d i s t i n g u i s h  
the l e g i t i m a t e  from the proscr ibed.  T h u s ,  without f u r t h e r  
c l a r i f i c a t i o n  from Congress or  the c o u r t s ,  GAO is r e l u c t a n t  t o  
f i n d  a v i o l a t i o n  where t h e  agency can provide a reasonable 
j u s t i f i c a t i o n  f o r  its a c t i v i t i e s  . 
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In a 1973 case, B-178528, July 2 7 ,  1973, the Republican 
National Committee financed a mass mailing of copies of 
editorials from British newspapers in praise of the President. 
The editorials were transmitted with a letter prepared by a 
member of the White EIouse staff, on State Department letter- 
head stationery, and signed by the Ambassador to Great Britain. 
GAO again noted the extreme difficulty in distinguishing 
between disseminating information to explain or defend Admini- 
stration policies, which is permissible, and similar activities 
designed for purely political or partisan purposes. (See also 
B-194776, June 4, 1979.) In addition, a legitimate function 
of a foreign legation is to communicate information on press 
reaction in the host country to policies of the United States. 
Thus, GAO was unable to conclude that there was any violation 
of the "anti-puffery" law. In any event, the use of appro- 
priated funds was limited to the cost of one piece of paper 
and the time it took the Ambassador to think about it and sign 
his name. 

GAO did find a violation in €3-136762, August 18, 1958. 
The Deputy Assistant Secretary of Defense for Military Assist- 
ance Programs attended a meeting of the Aircraft Industries 
Association and made a speech "clearly designed to enlist the 
aid of the Aircraft Industries Association in publicizing and 
selling the Mutual Security program to the American public 
through the various media available to the Association." 
Reviewing the text of the speech, GAO found that it went far 
beyond any legitimate purpose of informing the public and that 
it violated the "anti-puffery" statute. However, the officer 
had been authorized to attend the meeting as related to the 
performance of official duty and would have been entitled to 
per diem for the full day even if he had not made the speech. 
Therefore, since the Government incurred no additional expense 
by virtue of the speech, GAO declined to seek recovery either 
from the officer himself or from the accountable officers who 
had made the payment. 

Some agencies have authority to disseminate material that 
is promotional rather than purely informational. For example, 
the Commerce Department is charged with promoting commerce. 
In so doing, it entered into a contract with the Advertising 
Council to undertake a national multi-media campaign to enhance 
public understanding of the American economic system. Finding 
that this was a reasonable means of implementing its function 
and that the campaign did not "aggrandize" the Commerce 
Department, GAO found nothing illegal. €3-184648, December 3 ,  
1975 
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T h e r e  a r e ,  however ,  l imits t o  l e g i t i m a t e  p r o m o t i o n  and 
a n  a g e n c y  may e x c e e d  i t s  a u t h o r i t y  e v e n  w i t h o u t  r e E e r e n c e  t o  
t h e  " a n t i - p u f f e r y "  s t a t u t e .  T h i s  is  i l l u s t r a t e d  i n  a case 
t h a t  p r e - d a t e d  t h e  s t a t u t e .  S h o r t l y  a f t e r  e n a c t m e n t  o f  t i t l e  
I o f  t h e  N a t i o n a l  Housing A c t ,  which a u t h o r i z e d  a l o a n  i n s u r -  
a n c e  program a d m i n i s t e r e d  by t h e  F e d e r a l  Housing A d m i n i s t r a -  
t i o n ,  t h e  FHA u n d e r t o o k  a p r o m o t i o n a l  campaign t o  drum u p  
b u s i n e s s  by encouragin 'g  homeowners t o  make repa i rs  o r  improve- 
m e n t s  t o  t h e i r  p r o p e r t y ,  which would c rea te  a demand f o r  l o a n s  
which FHA c o u l d  t h e n  i n s u r e ,  GAO r e c o g n i z e d  t h a t  FHA c o u l d  
d i s s e m i n a t e  a u t h e n t i c  i n f o r m a t i o n  o n  a v a i l a b l e  b e n e f i t s  
o r  r e l a t e d  p r o c e d u r e s ,  b u t  h e l d  t h a t  FHA c o u l d  n o t  u s e  i t s  
f u n d s  t o  create  t h e  demand. The p u r p o s e  o f  t h e  Housing 
A c t  was t o  meet w h a t e v e r  demand m i g h t  a l r e a d y  e x i s t  o r  m i g h t  
be  c r e a t e d  by p r i v a t e  i n t e r e s t s ,  n o t  a demand g e n e r a t e d  by 
a n  a d v e r t i s i n g  campaign  p a i d  fo r  from FHA a p p r o p r i a t i o n s .  
1 4  Comp. Gen. 538 ( 1 9 3 5 ) .  

( c )  A d v e r t i s i n g  and t h e  Employment o f  P u b l i c i t y  E x p e r t s  

Even t h e  casual  v i e w e r  o f  commercial t e l e v i s i o n  w i l l  n o t e  
t h a t  t h e  Government is h e a v i l y  " i n t o "  a d v e r t i s i n g .  Turn  on  o n e  
c h a n n e l  and "Smokey Rear" i s  p l e a d i n g  w i t h  you n o t  t o  i g n i t e  
t h e  n a t i o n a l  f o r e s t s .  F l i p  t o  a n o t h e r  c h a n n e l  and a f e a t h e r e d  
c h a r a c t e r  named "Woodsy O w l "  admoni shes  a g a i n s t  p o l l u t i o n .  32/ 
T r y  s t i l l  a n o t h e r  and someone may b e  t e l l i n g  you t o  observe-  
t h e  n a t i o n a l  s p e e d  l i m i t  o r  j o i n  a carpool o r  c o l l e c t  p o s t a g e  
stamps o r  w r i t e  f o r  i n f o r m a t i o n  o n  met r ic  c o n v e r s i o n .  A b r i e f  
d e s c r i p t i o n  o f  some of t h e  methods  t h e  Government u s e s  t o  
a d v e r t i s e  may b e  found i n  a GAO repor t  e n t i t l e d  " F e d e r a l  Energy 
A d m i n i s t r a t i o n ' s  C o n t r a c t  w i t h  t h e  A d v e r t i s i n g  C o u n c i l ,  I n c . ,  
f o r  a P u b l i c  R e l a t i o n s  Campaign o n  t h e  Need t o  Save  Energy , "  
PSAD-77-151, Augus t  3 1 ,  1977.  

Whether  a n  a g e n c y ' s  a p p r o p r i a t i o n s  are  a v a i l a b l e  for  
a d v e r t i s i n g ,  l i k e  a n y  o t h e r  e x p e n d i t u r e ,  d e p e n d s  o n  t h e  
a g e n c y ' s  s t a t u t o r y  a u t h o r i t y .  A s  n o t e d  p r e v i o u s l y ,  some 
a g e n c i e s  have  e x p r e s s  p r o m o t i o n a l  a u t h o r i t y .  F o r  example, 
t h e  Depar tment  of Energy  may promote  e n e r g y  c o n s e r v a t i o n .  
See B-139965, Apr i l  1 6 ,  1979 ( n o n - d e c i s i o n  l e t t e r )  and 
PSAD-77-151, supra.  S i m i l a r l y ,  t h e  U n i t e d  S t a t e s  Pos ta l  
S e r v i c e  h a s  s t a t u t o r y  a u t h o r i t y  t o  a d v e r t i s e  i t s  p h i l a t e l i c  
s e r v i c e s  t o  e n c o u r a g e  stamp c o l l e c t i n g .  B-114874.30, March 3 ,  
1976 ( n o n - d e c i s i o n  l e t t e r ) .  

---. 
32/ Shou ld  anyone  have  a n y  d o u b t ,  b o t h  o f  t h e s e  c h a r a c t e r s  

a re  r e c o g n i z e d  ( a n d  p r o t e c t e d )  by a c t  o f  C o n g r e s s .  See 
3 1  u .S .C.  6 488b-3. Mess w i t h  Smokey o r  Woodsy and you 
c a n  g o  t o  j a i l .  1 8  U.S .C .  $I$ 711  and 711a .  
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An a g e n c y  may b e  a u t h o r i z e d  t o  d i s s e m i n a t e  i n f o r m a t i o n  
b u t  n o t  t o  promote. I f  so, i t s  a d v e r t i s i n g  m u s t  b e  t a i l o r e d  
a c c o r d i n g l y .  An example  h e r e  i s  t h e  U n i t e d  S t a t e s  Metric 
Board ,  which  may p r o v i d e  i n f o r m a t i o n ,  a s s i s t a n c e ,  and  coordi- 
n a t i o n  fo r  v o l u n t a r y  c o n v e r s i o n  t o  metrics b u t  may n o t  
a d v o c a t e  metric c o n v e r s i o n .  S e e  GAO r e p o r t  e n t i t l e d  " G e t t i n g  
A Bet te r  U n d e r s t a n d i n g  o f  t h e  Metric S y s t e m - - I m p l i c a t i o n s  I f  
Adopted by  t h e  U n i t e d ,  S t a t e s  , I 1  CED-78-128, October 20 ,  1978 ,  
and l e t t e r s  R-140399, May 2 9 ,  1 9 7 9 ,  and  B-140399, J u n e  1 9 ,  
1979. 

J u s t  how f a r  a n  a g e n c y  c a n  go w i t h  i ts  a d v e r t i s i n g  d e p e n d s  
n o t  o n l y  o n  i t s  own s t a t u t o r y  a u t h o r i t y  b u t  a l s o  o n  g e n e r a l  
r e s t r i c t i o n s  o n  t h e  u s e  o f  p u b l i c  f u n d s  s u c h  a s  t h e  v a r i o u s  
" p u b l i c i t y  and p r o p a g a n d a "  s t a t u t e s  p r e v i o u s l y  d i s c u s s e d .  

A r e l a t e d  s t a t u t e ,  o r i g i n a l l y  e n a c t e d  i n  1 9 1 3 ,  is  5 U.S.C. 
§ 3107: 

" A p p r o p r i a t e d  f u n d s  may n o t  b e  u s e d  t o  pay 
a p u b l i c i t y  e x p e r t  u n l e s s  s p e c i f i c a l l y  a p p r o p r i a t e d  
fo r  t h a t  p u r p o s e .  

GAO h a s  had  l i t t l e  o c c a s i o n  t o  i n t e r p r e t  o r  a p p l y  5 U.S.C. 
s 3107 a n d ,  f rom t h e  e a r l i e s t  cases,  h a s  c o n s i s t e n t l y  n o t e d  
c e r t a i n  d i f f i c u l t i e s  i n  e n f o r c i n g  t h e  s t a t u t e .  I n  G A O ' s  
f i r s t  s u b s t a n t i v e  d i s c u s s i o n  of 5 U.S.C. S 3107 ,  t h e  Comptroller 
G e n e r a l  s t a t e d  ' ' I n  i t s  p r e s e n t  fo rm,  t h e  s t a t u t e  is  i n e f f e c t i v e . "  
A-61553, May 1 0 ,  1935 .  The e a r l y  cases 33/  i d e n t i f i e d  t h r e e  
problem areas ,  summarized i n  B-181254, F z r u a r y  2 8 ,  1975.  

F i r s t ,  t h e  p r o h i b i t i o n  i s  a g a i n s t  c o m p e n s a t i n g  a n y  
" p u b l i c i t y  e x p e r t , "  b u t  t h e  s t a t u t e  does n o t  d e f i n e  t h e  t e r m  
" p u b l i c i t y  expe r t "  n o r  d o e s  i t  p r o v i d e  c r i t e r i a  f o r  d e t e r m i n -  
i n g  who is o n e .  T r a d i t i o n a l l y ,  p e r s o n s  employed f o r  o r  engaged  
i n  s o - c a l l e d  p u b l i c i t y  work h a v e  n o t  b e e n  a p p o i n t e d  a s  " p u b l i c i t y  
e x p e r t s "  b u t  u n d e r  some o t h e r  d e s i g n a t i o n ,  and  o f t e n  h a v e  o t h e r  
d u t i e s  as  w e l l .  Eve ryone  who prepares a press  release is  n o t  
a " p u b l i c i t y  e x p e r t . "  T e s t i f y i n g  b e f o r e  t h e  House S e l e c t  Com- 
mi t tee  on  Lobbying  A c t i v i t i e s  i n  1 9 5 0 ,  A s s i s t a n t  Comptroller 
G e n e r a l  W e i t z e l  s a i d :  

33/ T h e r e  is no  m e n t i o n  of t h e  1 9 1 3  s t a t u t e  b e f o r e  t h e  1 9 3 0 ' s .  - 
A small  g r o u p  o f  cases t h e n  arose. I n  a d d i t i o n  t o  A-61553, 
c i t e d  i n  t h e  t e x t ,  see A-57297, S e p t e m b e r  11, 1934 ;  A-82332, 
December 1 5 ,  1936 ;  A-93988, A p r i l  1 9 ,  1938 ;  B-26689, May 4 ,  
1943.  A n o t h e r  s t r e t c h  o f  s i l e n c e  f o l l o w e d  and  t h e  s t a t u t e  
d i d  n o t  a r i s e  a g a i n  u n t i l  B-181254, F e b r u a r y  2 8 ,  1 9 7 5 ,  
d i s c u s s e d  i n  t h e  t e x t .  
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''1 might mention one of the great difficulties 
in enforcing that language is it is very, very 
rare, if ever, the case that a man is on the pay roll 
as publicity experts [sic]. He can be called almost 
anything else, and usually and frequently will have 
other duties, so that that in itself, is a very 
difficult statute to enforce." - 34/ 

Second, employees engaged in so-called publicity work 
are normally assigned to their duties by their supervisors. 
It would be harsh, in the absence of much more definitive 
legislative or judicial guidance, to withhold the compensation 
of an employee who is merely doing his assigned job. Some 
thought was given in the 1930's and early 1940's to amending 
the statute to cure this problem, but the legislation was not 
enacted. See B-181254, February 28, 1975; B-26689, May 4, 1943; 
A-82332, December 15, 1936. 

Third, the effective implementation of the duties of some 
agencies requires the acquisition and dissemination of infor- 
mation, although agencies normally do not receive specific 
appropriations for the required personnel. 

Based on these considerations, GAO does not view 5 U.S .C .  
s 3107 as prohibiting an agency's legitimate informational 
functions or legitimate promotional functions where authorized 
by law. The apparent intent of the statute is to prohibit 
publicity activity "for the purpose of reflecting credit 
upon an activity, or upon the officials charged with its 
administration, rather than for the purpose of furthering 
the work which the law has imposed upon it." A-82332, 
December 15, 1936; B-181254, February 28, 1975. In this 
sense, 5 U . S . C .  s 3107 is closely related to the "anti-puffery" 
statute discussed above, although the focus of the two 
statutes is different in that, to violate 5 U.S.C.  S 3107, 
the activity must be performed by a "publicity expert." 

In the only two cases in the 1970's to discuss 5 U.S.C. 
5 3107, GAO considered a mass media campaign by the Federal 
Energy Administration, now part of the Department of Energy, 
to educate the American public on the need for and means 
of energy conservation. 
above and on the F E A ' s  statutory authority to disseminate 
information and to promote energy conservation, GAO found 

Based on the considerations discussed 

-- - 3 4 /  Hearings, supra, note (301, at page 156. 
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no basis on which to assess a violation of 5 U . S . C .  C 3107. 
R-181254, February 28, 1975; B-139965, April 16, 1979 (non- 
decision letter). In both cases GAO stressed its view that 
the statute is not intended to interfere with the dissemina- 
tion of information which an agency is required or authorized 
by statute to disseminate, or with promotional activities 
authorized by law. 
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(11) Membership F e e s  

( a )  5 U . S . C .  S 5946 

A p p r o p r i a t e d  f u n d s  may n o t  b e  used  t o  pay  membership f e e s  
of a n  employee o f  t h e  U n i t e d  S t a t e s  o r  t h e  D i s t r i c t  o f  Columbia 
i n  a s o c i e t y  o r  a s s o c i a t i o n .  5 U.S.C. 6 5946. The p r o h i b i t i o n  
d o e s  n o t  a p p l y  if a n  a p p r o p r i a t i o n  i s  e x p r e s s l y k a v a i l a b l e  f o r  
t h a t  p u r p o s e ,  o r  i f  t h e  f e e  is a u t h o r i z e d  u n d e r  t h e  Government 
Employees T r a i n i n g  A c t .  Under t h e  T r a i n i n g  A c t ,  membership 
fees  may b e  p a i d  i f  t h e  f e e  is  a n e c e s s a r y  c o s t  d i r e c t l y  re- 
l a t e d  t o  t h e  t r a i n i n g  or  a c o n d i t i o n  p r e c e d e n t  t o  unde rgo ing  
t h e  t r a i n i n g .  5 U.S .C .  4 4 1 0 9 ( b ) .  

The r u l e  t h a t  h a s  e v o l v e d  unde r  5 U . S . C .  S 5946,  i l l u s -  
t r a t e d  i n  t h e  d e c i s i o n s  d i s c u s s e d  be low,  is  t h a t  membership 
f e e s  f o r  i n d i v i d u a l s  may n o t  b e  p a i d ,  r e g a r d l e s s  o f  t h e  r e su l t -  
i n g  b e n e f i t  t o  t h e  agency .  An agency  may, however ,  p u r c h a s e  a 
membership i n  i t s  own name, upon a n  a d m i n i s t r a t i v e  d e t e r m i n a -  
t i o n  t h a t  t h e  e x p e n d i t u r e  would f u r t h e r  t h e  a u t h o r i z e d  a c t i v i -  
t i es  of t h e  a g e n c y ,  and t h i s  is  n o t  a f f e c t e d  by  any  i n c i d e n t a l  
b e n e f i t s  t h a t  may accrue t o  i n d i v i d u a l  employees .  

I n  2 4  Comp. Gen. 814 ( 1 9 4 5 ) ,  t h e  V e t e r a n s  A d m i n i s t r a t i o n  
a s k e d  w h e t h e r  i t  c o u l d  pay  membership f e e s  f o r  VA f a c i l i t i e s  
i n  t h e  A m e r i c a n  H o s p i t a l  A s s o c i a t i o n .  F a c i l i t y  membership 
would e n a b l e  i n d i v i d u a l  employees  t o  a p p l y  f o r  p e r s o n a l  member- 
s h i p  a t  r educed  ra tes .  The C o m p t r o l l e r  General r e sponded  t h a t  
t h e  f a c i l i t y  memberships  were permissible i f  a d m i n i s t r a t i v e l y  
d e t e r m i n e d  n e c e s s a r y  t o  a c c o m p l i s h  t h e  o b j e c t i v e s  of t h e  appro-  
p r i a t i o n .  T h e  i n d i r e c t  b e n e f i t  t o  i n d i v i d u a l  o f f i c i a l s  would 
n o t  operate  t o  i n v a l i d a t e  t h e  agency  membership.  However, t h e  
e x p e n d i t u r e  would be  improper  i f  i t s  purpose w a s  m e r e l y  t o  
e n a b l e  t h e  o f f i c i a l s  t o  o b t a i n  t h e  r e d u c e d  r a t e s  f o r  p e r s o n a l  
membership.  VA cou ld  n o t ,  of course,  pay  f o r  t h e  i n d i v i d u a l  
memberships .  

S i m i l a r l y ,  GAO a d v i s e d  t h e  Env i ronmen ta l  P r o t e c t i o n  
Agency t h a t  it c o u l d  n o t  pay  t h e  membership f e e s  f o r  i t s  em- 
p l o y e e s  i n  p r o f e s s i o n a l  o r g a n i z a t i o n s  ( s u c h  as  t h e  N a t i o n a l  
Envi ronment  R e s e a r c h  C e n t e r  and t h e  N a t i o n a l  S o l i d  Waste Nan- 
agement  A s s o c i a t i o n ) ,  n o t w i t h s t a n d i n g  t h e  a l l e g a t i o n  t h a t  t h e  
b e n e f i t s  of membership would accrue more t o  t h e  agency  t h a n  
t o  t h e  i n d i v i d u a l s .  E P A  c o u l d ,  however ,  p u r c h a s e  a membership 
i n  i t s  own name i f  i t  j u s t i f i e d  t h e  e x p e n d i t u r e  a s  b e i n g  o f  
d i r e c t  b e n e f i t  t o  t h e  agency  and e s s e n t i a l  t o  c a r r y  o u t  t h e  
p u r p o s e s  of i t s  a p p r o p r i a t i o n .  53  C o m p .  Gen. 429 ( 1 9 7 3 ) .  

I n  a n o t h e r  1973  d e c i s i o n ,  t h e  Comptroller G e n e r a l  h e l d  
t h a t  t h e  Depar tment  o f  Just ice  c o u l d  n o t  r e i m b u r s e  a n  e l e c -  
t r o n i c s  e n g i n e e r  employed by t h e  B u r e a u  o f  Narcotics and 
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Dangerous Drugs f o r  membership i n  the I n s t i t u t e  of E l e c t r i c a l  
and E lec t ron ic  Engineers. The Department had argued t h a t  the 
Government bene f i t t ed  from t h e  membership by v i r t u e  of re- 
duced subsc r ip t ion  r a t e s  t o  I n s t i t u t e  pub l i ca t ions  and because 
the membership contr ibuted t o  employee development. These 
f a c t o r s  were no t  s u f f i c i e n t  t o  overcome the p roh ib i t i on  of 
5 U.S.C.  S 5 9 4 6 .  Once again,  GAO pointed o u t  t h a t  t h e  Bureau 
could become a member of the  I n s t i t u t e  i n  i t s  own name i f  
admin i s t r a t ive ly  determined t o  be necessary.  5 2  Comp. 
Gen. 495 (1973) .  

GAO followed and applied these  dec i s ions  i n  R-205768, 
March 2 ,  1 9 8 2 ,  holding t h a t  the  Federal Mediation and Con- 
c i l i a t i o n  Service could purchase an agency membership i n  t h e  
Association o f  Labor Related Agencies upon making t h e  appro- 
p r i a t e  admin i s t r a t ive  determinat ions,  b u t  could not  pay f o r  
an ind iv idua l  membership f o r  its Deputy Direc tor .  

I n  another recent  case ,  the Comptroller General h e l d  t h a t  
t h e  National Oceanic and Atmospheric Administration could not  
pay the membership f e e  of one of i t s  employees i n  Federal ly  
Employed Women, Inc . ,  notwithstanding t h e  employee's designa- 
t i on  a s  t h e  agency's regional  r ep resen ta t ive .  The  mere f a c t  
t h a t  membership may be job-related does no t  overcome t h e  s t a t -  
utory p roh ib i t i on .  B-198720, June 23, 1 9 8 0 .  See a l s o  1 9  Comp. 
Dec. 650  ( 1 9 1 3 )  (Army could not  pay f o r  Adjutant General ' s  
membership i n  In t e rna t iona l  Association of Chiefs of P o l i c e ) .  
S imi l a r ly ,  the f a c t  t h a t  membership may r e s u l t  i n  savings t o  
t h e  Government, such a s  reduced t r a v e l  r a t e s  f o r  members, does 
not  overcome t h e  p roh ib i t i on  a g a i n s t  ind iv idua l  memberships. 
3 Comp. Gen. 9 6 3  ( 1 9 2 4 ) .  

A s  noted, an agency may purchase membership i n  i ts  own 
name i n  a s o c i e t y  or  a s soc ia t ion  s i n c e  5 U . S . C .  S 5946 pro- 
h i b i t s  only memberships fo r  ind iv idua l  employees. The  d i s t i n c -  
t i o n ,  however, is no t  a d i s t i n c t i o n  i n  name only.  A n  expendi- 
t u r e  f o r  an agency membership m u s t  be j u s t i f i e d  on a "necessary 
expense" theory.  To do t h i s ,  t h e  membership m u s t  provide bene- 
f i t s  t o  the agency i t s e l f .  For example, i n  31 Comp. Gen. 398 
( 1 9 5 2 ) ,  t h e  Economic S t a b i l i z a t i o n  Agency was permitted t o  
become a member of a c r e d i t  a s soc ia t ion  because members could 
purchase c r e d i t  r epor t s  a t  reduced c o s t  and t h e  procurement of 
c r e d i t  r e p o r t s  was determined t o  be necessary t o  the enforce- 
m e n t  of the Defense Production Act. I n  33 Comp. Gen. 1 2 6  
( 1 9 5 3 ) ,  t h e  O f f  ice of Technical Services  , Commerce Department, 
was permitted t o  purchase membership i n  the American Management 
Associat ion.  The appropr ia t ion  involved was an appropr ia t ion  
under the Mutual Secur i ty  Act t o  conduct programs including 
technica l  a s s i s t a n c e  t o  Europe, and the  membership b e n e f i t  t o  
the agency was t h e  procurement of Association pub l i ca t ions  f o r  
fore ign  t r a i n e e s  and fore ign  p roduc t iv i ty  c e n t e r s .  
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Citing 31 Comp. Gen. 398 and 33 Comp. Gen. 126, the 
Comptroller General held in 57 Comp. Gen. 526 (19781, that the 
Department of Housing and Urban Development could purchase, in 
the name of the Department, air travel club memberships to 
obtain discount air fares to Hawaii. Similarly, the General 
Services Administration could join a shippers association to 
obtain the benefit of volume transportation rates. B-159783, 
May 4, 1972. 

The acquisition of needed publications for the agency is 
sufficient benefit to justify purchase of an agency membership. 
20 Comp. Gen. 497 (1941) (membership of Naval Academy in Ameri- 
can Council on Education); A-30185, February 5, 1930 (member- 
ship of Phoenix Indian School in National Education Association). 
See also 33 Comp. Gen. 126, supra. Compare 52 Comp. Gen. 495, 
supra, holding that acquisition of publications is not suffi- 
cient to justify an individual, as opposed to agency, membership. 

A variation occurred in 19 Comp. Gen. 937 (1940). The 
Cleveland office of the Securities and Exchange Commission 
desired access to a law library maintained by the Cleveland Law 
Library Association. Access was available only to persons who 
were stockholders in the Association. The alternative to the 
SEC would have been the purchase of its own library at a much 
greater cost. Under the circumstances, GAO advised that 
5 u.S.C. s 5946 did not prohibit the stock purchases or the 
payment of stockholders assessments. GAO further noted, how- 
ever, that a preferable alternative would be a contract with 
the Association for a flat-rate service charge. 

Where there is no demonstrable benefit to the agency, the 
membership expense is improper. Thus, in 32 Comp. Gen. 15 
(1952), the cost of membership fees for the "New York Ordnance 
District" of the Army in the Society for Advancement of Manage- 
ment was disallowed. The membership was in actuality four 
separate memberships for four individuals and the primary 
purpose was to enhance the knowledge of those individuals. 

Since the benefit to the agency must be in terms of 
furthering the purposes for which its appropriation was made, 
a benefit to the United States as a whole rather than the 
individual agency may not be sufficient. In 5 Comp. Gen. 6 4 5  
(1926), the Veterans Administration (then Veterans Bureau) 
owned herds of livestock and wanted to have them registered. 
Reduced registration costs could be obtained by joining 
certain livestock associations. The benefit of registration 
would be a higher price if the agency sold the livestock. 
However, sales proceeds would have to be deposited in the 
Treasury as miscellaneous receipts and would thus not 
benefit the agency's appropriations. Membership was therefore 
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imprope r .  (The  a g e n c y ' s  a p p r o p r i a t i o n s  l a n g u a g e  was s u b s e q u e n t l y  
changed and t h e  membership was approved  i n  A-38236, March 3 0 ,  
1932 . )  

S e v e r a l  o f  t h e  d e c i s i - o n s  have  p o i n t e d  o u t  t h a t  a n  agency  
may a c c e p t  a g r a t u i t o u s  membership w i t h o u t  v i o l a t i n g  t h e  Ant i -  
d e f i c i e n c y  A c t .  3 1  Comp. Gen. 398 ,  399 ( 1 9 5 2 ) ;  2 4  Comp. 
Gen. 814 ,  515 ( 1 9 4 5 ) ;  A-38236, March 3 0 ,  1932.  ( S e e  C h a p t e r  5 ,  
t h i s  Manual . )  

The e v o l u t i o n  o f  t h e  s t a t u t o r y  law i n  t h i s  area p roduced  
a somewhat anomalous  r e s u l t  i n  sone o f  t h e  e a r l y  cases. 
5 U.S.C. 6 5946 o r i g i n a l l y  p r o h i b i t e d - - a n d  s t i l l  p r o h i b i t s - - n o t  
o n l y  membership f e e s  b u t  a l s o  t h e  e x p e n s e s  of a t t e n d i n g  meet- 
i n g s .  I n  t h e  e a r l y - d e c a d e s  o f  t h e  s t a t u t e ,  some a g e n c i e s  re- 
c e i v e d  s p e c i f i c  a u t h o r i t y  t o  p a y  t h e  e x p e n s e s  o f  a t t e n d a n c e  
a t  m e e t i n g s ,  b u t  many d i d  n o t .  Thus ,  a s  t h e  i n d i v i d u a l  v s .  
agency  membership d i s t i n c t i o n  d e v e l o p e d ,  some o f  t h e  d e c i s i o n s  
were f o r c e d  to c o n c l u d e  t h a t  a n  agency  c o u l d  p u r c h a s e  a member- 
s h i p  i n  a n  a s s o c i a t i o n  b u t  t h a t  nobody c o u l d  a t t e n d  t h e  meet- 
i n g s  s i n c e  a t t e n d i n g  m e e t i n g s  c o u l d  n o t  b e  done  by  " t h e  agency"  
b u t  o n l y  t h r o u g h  a n  i n d i v i d u a l .  S e e ,  e . g . ,  24 Comp.  Gen. 814 ,  
815 ( 1 9 4 5 ) ;  A-30185, F e b r u a r y  5 ,  1930.  Two p r o v i s i o n s  o f  t h e  
Government Employees T r a i n i n g  A c t  now p e r m i t  a t t e n d a n c e  a t  
m e e t i n g s  i n  c e r t a i n  s i t u a t i o n s .  5 U.S.C. S 4109 p e r m i t s  a t t e n d -  
a n c e  a t  m e e t i n g s  i f  n e c e s s a r y  t o  a n  a u t h o r i z e d  t r a i n i n g  program 
and 5 U.S.C. S 4 1 1 0  permits a t t e n d a n c e  i f  t h e  o r g a n i z a t i o n  i s  
c o n c e r n e d  w i t h  t h e  f u n c t i o n s  or a c t i v i t i e s  f o r  w h i c h  a n  a g e n c y ' s  
a p p r o p r i a t i o n  was made. Thus ,  i f  a n  o r g a n i z a t i o n  i s  c l o s e l y  
enough r e l a t e d  t o  a n  a g e n c y ' s  o f f i c i a l  f u n c t i o n s  t o  j u s t i f y  
agency  membership,  i t  is  p resumab ly  c l o s e l y  enough r e l a t e d  t o  
j u s t i f y  s e n d i n g  a r e p r e s e n t a t i v e  t o  i t s  m e e t i n g s .  I 35/  

A s  n o t e d  a b o v e ,  t h e  p r o h i b i t i o n  i n  5 U.S.C. S 5946 a g a i n s t  
i n d i v i d u a l  memberships  d o e s  n o t  a p p l y  i f  t h e  f e e  is  a u t h o r i z e d  
by t h e  Government Employees T r a i n i n g  A c t .  An i l l u s t r a t i o n  i s  

(B-201052 , December 2 3  , 1 9 8 1 ) ,  h o l d i n g  t h a t  6 1  Comp. Gen. 
t h e  Defense  Depar tment  c o u l d  p a y  t h e  l i c e n s i n g  f e e s  o f  Methods 
Time Measurement ( w h a t e v e r  t h a t  i s )  i n s t r u c t o r s  f o r  t h e  Army 
Management E n g i n e e r i n g  T r a i n i n g  Agency. The i n s t r u c t o r s  had t o  
b e  t r a i n e d  and c e r t i f i e d - - h e n c e  t h e  f e e - - b e f o r e  t h e y  c o u l d  
t r a i n  o t h e r s .  F u r t h e r ,  t h e  f e e  was n o t  a mat ter  of " p e r s o n a l  
q u a l i f i c a t i o n "  ( see  " A t t o r n e y s "  be low)  s i n c e  t h e  c e r t i f i c a t i o n s  
would be r e s t r i c t e d  t o  t h e  t r a i n i n g  o f  Defense  Depar tment  
p e r s o n n e l  and would b e  o f  no  p e r s o n a l  u s e  t o  t h e  i n s t r u c t o r s  
a p a r t  f rom t h e i r  Defense  Depar tment  jobs. 

- 

- T - f K t x s p e c t s  o f  t h e s e  s t a t u t e s  a re  d i s c u s s e d  else- 
where i n  t h i s  C h a p t e r .  S e e  " A t t e n d a n c e  a t  Mee t ings"  
and " E n t e r t a i n m e n t  and R e c r e a t i o n  (Food f o r  Government 
employees  ) . 'I 
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(b) Attorneys 

A number of cases  have d e a l t  w i t h  t h e  expenses of admis- 
s i o n  t o  t h e  bar and r e l a t e d  items f o r  a t to rneys  employed by 
t h e  Government. 

The  quest ion f i r s t  came up i n  2 2  Comp. Gen. 4 6 0  ( 1 9 4 2 ) ,  
when the Federal Trade Commission asked i f  i t  could reimburse 
one i f  i t s  a t to rneys  t h e  f e e  h e  paid t o  be admitted t o  the bar 
of the Tenth C i r c u i t  Court of Appeals. The  a t to rney  had paid 
t h e  f e e  i n  order t o  make an appearance t o  represent  t h e  agency 
i n  a s u i t  f i l e d  a g a i n s t  i t .  The Comptroller General s a i d  no, 
because the f e e  was a personal expense i n c i d e n t  t o  t h e  
a t t o r n e y l s  qua l i fy ing  himself t o  perform h i s  o f f i c i a l  d u t i e s .  
The dec is ion  s t a t e d  t h e  ru le  a s  follows: 

" I t  has been the c o n s i s t e n t  holding of t h e  
accounting o f f i c e r s  of the United S t a t e s  t h a t  an 
o f f i c e r  or employee of the Government has upon h i s  
own shoulders  the d u t y  of qua l i fy ing  himself f o r  
the performance of h i s  o f f i c i a l  d u t i e s  and t h a t  i f  
a personal l i c e n s e  is necessary t o  render h im com- 
p e t e n t  t h e r e f o r ,  h'e m u s t  procure i t  a t  h i s  own 
expense." - I d . ,  a t  461 .  

T h u s ,  t h e  b a s i s  fo r  t h e  dec is ion  i n  2 2  Comp. Gen. 4 6 0  was 
the r u l e  t h a t  an employee m u s t  bear t h e  expenses of qua l i fy ing  
himself t o  perform h i s  o f f i c i a l  d u t i e s .  For add i t iona l  cases  
on t h i s  r u l e ,  see  3 Comp. Gen. 663  ( 1 9 2 4 )  ( l i c e n s e  t o  opera te  
a gaso l ine  pump); 6 Comp. Gen. 4 3 2  ( 1 9 2 6 )  ( l i c e n s e  t o  opera te  
a motor v e h i c l e ) ;  31  Comp. Gene 81 ( 1 9 5 1 )  ( l i c e n s e  to  opera te  
motion p i c t u r e  p ro jec t ion  equipment); 46 Comp. Gen.  695  ( 1 9 6 7 )  
( l i c e n s e  to  p r a c t i c e  medicine);  B-186512, January 1 7 ,  1977  
( l i c e n s e  fo r  p e s t i c i d e  a p p l i c a t o r s ) .  See a l s o  " S t a t e  and 
Local Taxes," t h i s  Chapter. 

I n  1 9 6 7 ,  t h e  National Labor Relat ions Board asked GAO t o  
reconsider  t h e  r u l e  i n  a f a c t  s i t u a t i o n  s i m i l a r  t o  t h a t  i n  
22 Comp. Gen. 460 .  GAO reviewed t h e  b a s i s  f o r  the p r i o r  deci-  
s ion  i n  l i g h t  of t h e  Government Employees Training Act, but 
found no reason to  change i t .  Pointing ou t  t h a t  " t h e  p r i v i -  
lege t o  p r a c t i c e  before a p a r t i c u l a r  cour t  is  personal t o  t h e  
individual  and is h i s  f o r  l i f e  u n l e s s  d i sbar red  regard less  of 
whether h e  remains i n  t h e  Government s e r v i c e , "  the Comptroller 
General again held t h a t  t h e  bar admission f e e  was personal t o  
t h e  a t t o rney  and could not  be paid from appropriated funds. 
47 Comp. Gen. 1 1 6  ( 1 9 6 7 ) .  
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The same r e s u l t  was r e a c h e d  i n  B-161952, J u n e  1 2 ,  1 9 7 8 ,  
a g a i n  t o  t h e  N a t i o n a l  Labor  R e l a t i o n s  Board .  The f a c t  t h a t  a n  
a t t o r n e y  m i g h t  r e q u i r e  a d m i s s i o n  t o  s e v e r a l  c o u r t s  r a t h e r  t h a n  
j u s t  o n e  i n  t h e  p e r f o r m a n c e  of o f f i c i a l  d u t i e s  was found  i m -  
mater ia l  and GAO r e j e c t e d  t h e  s u g g e s t i o n  t h a t  t h e  c o u r t  
a d m i s s i o n  would be of v e r y  l i m i t e d  v a l u e  t o  t h e  a t t o r n e y  a f t e r  
l e a v i n g  t h e  Government ,  

Q u e s t i o n s  h a v e  a l s o  a r i s e n  over t h e  r e q u i r e m e n t  f o r  a 
Government a t t o r n e y  t o  remain a member i n  good s t a n d i n g  of  t h e  
b a r  o f  some S t a t e  or  t h e  D i s t r i c t  of Columbia.  I n  a j u r i s d i c -  
t i o n  w i t h  a " u n i f i e d "  o r  " i n t e g r a t e d "  b a r ,  t h e  a t t o r n e y  m u s t  
pay a n  a n n u a l  fee  t o  r ema in  a member i n  good s t a n d i n g ,  and 
membersh ip  i n  t h e  S t a t e ' s  b a r  a s s o c i a t i o n  g o e s  a l o n g  w i t h  t h e  
fee.  (Some S t a t e s  requi re  a n n u a l  f e e s  t o  r e m a i n  o n  t h e  ac t ive  
r o l l s  b u t  d o  n o t  i n c l u d e  b a r  a s s o c i a t i o n  membersh ip . )  I n  
B-171667, March 2 ,  1 9 7 1 ,  t h e  a n n u a l  f e e  f o r  a n  I n t e r n a l  Revenue 
S e r v i c e  a t t o r n e y  t o  r e m a i n  i n  good s t a n d i n g  i n  t h e  C a l i f o r n i a  
b a r ,  a n  i n t e g r a t e d  bar j u r i s d i c t i o n ,  was h e l d  n o t  r e i m b u r s a b l e  
from a p p r o p r i a t e d  f u n d s .  The fee r e m a i n s  a matter of p e r s o n a l  
q u a l i f i c a t i o n  and  t h e  p r i n c i p l e  is t h e  same w h e t h e r  a p p l i e d  t o  
a n  i s o l a t e d  f e e  o r  t o  d u e s  o r  fees c h a r g e d  o n  a r e c u r r i n g  b a s i s .  
5 U.S.C. s 5946 was c i t e d  a s  a n  a d d i t i o n a l  r e a s o n .  GAO r e a c h e d  
t h e  same r e s u l t  i n  5 1  Comp. Gen. 701  ( 1 9 7 2 ) ,  c o n c e r n i n g  a P a t e n t  
O f f i c e  a t t o r n e y ' s  membership i n  t h e  u n i f i e d  b a r  of t h e  D i s t r i c t  
of Columbia ,  and  a g a i n  i n  E-204215, December 28 ,  1 9 8 1 ,  con- 
c e r n i n g  t h e  membersh ip  of a n  I n t e r n a l  Revenue S e r v i c e  e s t a t e  
t a x  a t t o r n e y  i n  t h e  N e w  J e r s e y  b a r .  

Ano the r  case a p p l y i n g  t h e  p r o h i b i t i o n  is B-187525, 
O c t o b e r  1 5 ,  1976 .  The d e c i s i o n  f u r t h e r  p o i n t e d  o u t  t h a t  a n  
a g e n c y  may n o t  pay t h e  cos t s  i n c u r r e d  by o n e  of i t s  a t t o r n e y s  
i n  t a k i n g  a b a r  e x a m i n a t i o n  s i n c e  t h e  e x a m i n a t i o n  is  p a r t  of 
t h e  employee's p e r s o n a l  q u a l i f i c a t i o n  process.  See a l s o  
5 5  Comp,  Gen. 759 ( 1 9 7 6 )  c o n c e r n i n g  e x a m i n a t i o n s  i n  g e n e r a l .  

I n  6 1  Comp. Gen. (E?-204021, A p r i l  1 6 ,  1 9 8 2 ) ,  GAO 
h e l d  t h a t  t h e  Merit Sys t ems  P r o t e c t i o n  Board c o u l d  n o t  pay 
t h e  b a r  membersh ip  fees of i ts  appeals o f f i c e r s .  I t  made no  
d i f f e r e n c e  t h a t  t h e  r e q u i r e m e n t  f o r  appeals  o f f i c e r s  t o  b e  
b a r - a d m i t t e d  a t t o r n e y s  was a new o n e  t h e  Board had imposed 
on  incumben t  employees. I n  a d d i t i o n ,  t h e  Board c o u l d  n o t  
pay law s c h o o l  t u i t i o n  o r  bar r e v i e w  course fees. (The  
d e c i s i o n  d i s t i n g u i s h e d  B-187525, s u p r a ,  which  had p e r m i t t e d  
b a r  r e v i e w  c o u r s e  fees i n  a v e r y  l i m i t e d  s i t u a t i o n . )  
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(12) Personal Expenses and Furnishings 

Items which are classified as personal expenses or 
personal furnishings may not be purchased with appropriated 
funds without specific statutory authority. The theory is 
simply that there are certain things an employee is expected 
to provide for himself. For example, a lawyer could not expect 
the Government to pay for h i s  suits of clothing merely because 
he wears them to work every day in conformity with social dress 
patterns. Nor could an employee with weak eyesight demand that 
the Government pay for his eyeglasses merely because he is ex- 
pected to read from time to time in the course of his employ- 
ment. Another personal expense everyone is familiar with is 
commuting. The employee is expected to be at work; how he 
chooses to get there is entirely his own business. 

The rule on personal expenses and furnishing was stated 
as follows in 3 Comp. Gen. 433 (1924): 

"[Plersonal furnishings are not authorized to 
be purchased under appropriations in the absence of 
specific provision therefor contained in such appro- 
priations or other acts, if such furnishings are for 
the personal convenience, comfort, or protection of 
such employees, or are such as to be reasonably 
required as a part of the usual and necessary equip- 
ment for the work on which they are engaged or for 
which they are employed." 

This decision is still cited frequently and the rule is 
applied in many contexts. Of course, over the years, excep- 
tions have evolved, both statutory and non-statutory. The 
remainder of this Section explores several categories of 
personal expenses. (Many of the cases in this Section are 
conceptually related to those in the Section on "Gifts," 
supra, this Chapter. ) 

(a) Wearing Apparel 

The starting point is the principle that "every employee 
of the Government is required to present himself for duty 
properly attired according to the requirements of his position." 
B-123223, June 22f 1955 .  In other wordsf the Government will 
not clothe the naked, at least where the naked are receiving 
Government salaries. 

Nevertheless, it has always been recognized that there 
are certain out-of-the-ordinary items, required by the nature 
of the job, that the Government should furnish. The test was 
described in 3 Comp. Gen. 433 (19241, and that discussion is 
still relevant today: 
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"In the absence of specific statutory authority 
for the purchase of personal equipment, particularly 
wearing apparel or parts thereof, the first question 
for consideration in connection with a proposed pur- 
chase of such equipment is whether the object for 
which the appropriation involved was made can be 
accomplished as expeditiously and satisfactorily 
from the Government's standpoint, without such equip- 
ment. If it be determined that use of the equipment 
is necessary in the accomplishment of the purposes of 
the appropriation, the next question to be considered 
is whether the equipment is such as the employee 
reasonably could be required to furnish as part of 
the personal equipment necessary to enable him to 
perform the regular duties of the position to which 
he was appointed or for which his services were 
engaged. Unless the answer to both of these ques- 
tions is in the negative, public funds can not be 
used for the purchase. In determining the first of 
these questions there is for consideration whether 
the Government or the employee receives the principal 
benefit resulting from use of the equipment and 
whether an employee reasonably could be required to 
perform the service without the equipment. In con- 
nection with the second question the points ordi- 
narily involved are whether the equipment is to be 
used by the employee in connection with his regular 
duties or only in emergencies or at infrequent in- 
tervals and whether such equipment is assigned to an 
employee for individual use or is intended for and 
actually to be used by different employees." 

Under the rule set forth in 3 Comp. Gen. 433, most items 
of apparel were held to be the personal responsibility of the 
employee. E.g., 2 Comp. Gen. 258 (1922) (coats and gloves for 
Government drivers); 5 Comp. Gen. 318 (1925) (rubber boots and 
coats for custodial employees in a flood-prone area). But 
there were limited exceptions. Thus, caps and gowns for staff 
workers at Saint Elizabeths Hospital in Washington were viewed 
as for the protection of the patients rather than the employees 
and could therefore be provided from appropriated funds as part 
of the hospital equipment. 2 Comp. Gen. 652 (1923). See also 
5 Comp. Gen. 517 (1926). Similarly, aprons for general labora- 
tory use were held permissible in 2 Comp. Gen. 382 (1922). 
Another exception was wading trousers for Geological Survey 
engineers as long as the trousers remained the property of the 
Government and were not for the regular use of any particular 
employee. 4 Comp. Gen. 103 (1924). One category of apparel 
not permissible under the early decision was uniforms. Uni- 
forms were viewed as personal furnishings to be procured at the 
expense of the wearer. 24 Comp. Dec. 44 (1917). 
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There are now three statutory provisions which permit the 
purchase of items of apparel from appropriated funds in certain 
circumstances. 

The first is 5 U.S.C. S 7903, enacted as part of the 
Administrative Expenses Act of 1946. It provides: 

"Appropriations available for the procurement 
of supplies and material or equipment are available 
for the purchase and maintenance of special clothing 
and equipment for the protection of personnel in the 
performance of their assigned tasks. For the pur- 
pose of this section, 'appropriations' includes 
funds made available by statute [to wholly-owned 
Government corporations] . I' 
In order for an item to be authorized by 5 U . S . C .  S 7903, 

three tests must be met: (1) the item must be "special" and 
not part of the ordinary and usual furnishings an employee may 
reasonably be expected to provide for himself; (2) the item 
must be for the benefit of the Government, that is, essential 
to the safe and successful accomplishment of the work, and not 
solely for the protection of the employee, and (3) the employee 
must be engaged in hazardous duty. See B-193104, January 9, 
1979; 32 Comp Gen. 2 2 9  (1952). Thus, this provision is but a 
slight liberalization of the rule in 3 Comp. Gen. 433. 

Applying 5 U.S.C. C 7903, the Comptroller General has held 
that raincoats and umbrellas for employees who must frequently 
go out in the rain are not special equipment but are personal 
items which the employee must furnish. B-193104, January 9, 
1979; B-122484, February 15, 1955. Similarly unauthorized are 
coveralls for mechanics. B-123223, June 22, 1955. Nor does 
5 u.S.C. S 7903 authorize reimbursement for ordinary clothing 
and toiletry items purchased by narcotics agents on a "moving 
surveillance." B-179057, May 14, 1974. 

An illustration of the type of apparel authorized by 
5 U.S.C. 9 7903 is found in 51 Comp. Gen. 446 (1972). There, 
the Comptroller General advised the Department of Agriculture 
that snowmobile suits, mittens, boots, and crash helmets for 
personnel required to operate snowmobiles over rough and remote 
forest terrain were clearly authorized by the statute. 

Items other than wearing apparel may be furnished under 
5 u.S.C. S 7903 if the tests set forth above have been met. 
See, e.g., 28 Comp. Gen. 236 (1948) (mosquito repellent for 
certain Forest Service employees). 
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Continuing the old rule, however, the Comptroller General 
held that 5 U.S.C. 9 7903 does not consititute general 
authority for the purchase of uniforms. 32 Comp. Gen. 229 
( 1 9 5 2 ) .  

Congress addressed the uniform problem with the second 
statutory provision under consideration, 5 U.S.C. 9 5901,  
the so-called Federal Employees Uniform Act. This provision 
authorizes annual appropriations to each agency to provide a 
uniform allowance of up to $12.5 to each employee required to 
wear a uniform by statute or regulation. The agency may pay 
a cash allowance or may furnish the uniform. 

Mote that 5 U.S.C. s 5901  is merely an authorization of 
appropriations. The Comptroller General has advised that a 
specific appropriation is still required in order for pay- 
ments to he made or obligations incurred. 35 Comp. Gen. 306 
( 1 9 5 5 ) .  While the decision stated that a line-item appro- 
priation is preferable, it recognized that the inclusion of 
an item for uniforms in an agency's budget request which is 
then incorporated into a lump-sum appropriation is legally 
sufficient. 

In order for a uniform allowance to be payable under 
5 U.S.C. S 5901, wearing of a uniform must be required by 
statute or regulation. Where not required by statute, the 
agency head must determine that a particular group of em- 
ployees is required to wear uniforms. The determination 
cannot be made on an -- ad hoc or situational basis (unless, of 
course, the regulations are amended). 4 5  Comp. Gen. 1 3 3  
( 1 9 6 5 ) ;  57 Comp. Gen 3 7 9 ,  383 ( 1 9 7 8 ) .  An example of an item 
that could properly be required under 5 U.S.C. ,6 5901 (and 
therefore paid for) is frocks for Department of Agriculture 
meat grader empl-oyees. 57 Comp. Gen., 379 ,  383  ( 1 9 7 8 ) .  
Another example is robes for administrative law judges of 
the Occupational Safety and Health Review Commission. 
B-199492, September 18, 1 9 8 0 .  (The decision concluded 
merely that the expenditure would be legal, not that it was 
an especially good idea,' pointing out that Federal judges 
pay for their own robes.) 

In 48 Comp. Gen. 678 (1969), a PJational Park Service 
employee was given a uniform allowance but, in less than a 
year, was promoted to a higher position which required sub- 
stantially different uniforms. The Comptroller General held 
that the employee could receive the uniform allowance of his 
new position even though the sum of the two allowances would 
exeed the statutory annual ceiling of $125.  To hold otherwise 
would have been inconsistent with the statutory purpose. 
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While the uniform allowance under 5 U.S .C .  S 5901 may be 
in cash or in kind, there is no similar option for "special 
clothing or equipment" under 5 U.S.C. S 7903. The latter 
statute authorizes the furnishing of covered items in kind 
only. 46 Comp. Gen. 170 (1966). 

The third piece of legislation which may permit the 
purchase of items of apparel from appropriated funds is the 
Occupational Safety and Health Act of 1970 (OSHA). Section 19 
of OSHA, 29 U.S.C. 6 668, requires each Federal agency to 
establish an occupational safety and health program and to 
acquire necessary safety and protective equipment. Thus, 
protective clothing may be furnished by the Government if the 
agency head determines that it is necessary under OSHA and its 
implementing regulations. 

Under the OSHA authority, the following items have been 
held permissible: 

--Snowmobile suits, mittens, boots, and crash helmets for 
Department of Agriculture employees required to operate 
snowmobiles over rough and remote terrain. 51 Comp. 
Gen. 446 (1972). (This decision has already been 
noted in the discussion of 5 U.S.C. S 7903 above. 
The decision held that the items were justifiable on 
either basis.) 

--Protective footwear f o r  Drug Enforcement Administration 
agents assigned to temporary duty in jungle environments. 
The footwear remains the property of the Unted States 
and must be disposed of in accordance with the Federal 
Property Management Regulations. B-187507, December 23, 
1976. 

--Cooler coats and gloves for Department of Agriculture 
meat grader employees. 57 Comp. Gen. 379 (1978). 

--Ski boots for Forest Service snow rangers, where 
determined to be necessary protective equipment in 
a job-hazard analysis. B-191594, December 20, 1978. 

If an item is authorized under OSHA, it is unnecessary to 
determine whether it meets the tests under 5 U.S.C. S 7903. 
E.g., B-187507, -- supra. 

Thus, there are three statutes under which purchase of 
wearing apparel may be authorized--5 U.S.C. S 7903 (special 
clothing for hazardous occupations), 5 U.S.C. 6 5901 (uniform 
allowances), and OSHA (protective clothing). If none of these 
applies, then the rule of 3 Comp. Gen. 433 continues to govern. 
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I n  a 1955  case, a n  employee o n  t r a v e l  s t a t u s  i n  E n g l a n d  
r e n t e d  a d i n n e r  j a c k e t  t o  a t t e n d  a d i n n e r  r e l a t e d  t o  t h e  p u r -  
poses of t h e  t r i p .  Based o n  t h e  r u l e  of 3 C o m p .  Gen. 4 3 3 ,  t h e  
Comptroller G e n e r a l  d e n i e d  r e i m b u r s e m e n t  f o r  t h e  cost  of r e n t -  
i n g  t h e  j acke t .  35 C o m p .  Gen. 3 6 1  ( 1 9 5 5 ) .  "The  c l a i m a n t ' s  
f a i l u r e  t o  take  w i t h  h i m  n e c e s s a r y  c l o t h i n g  t o  meet r e a s o n a b l y  
a n t i c i p a t e d  p e r s o n a l  n e c e s s i t i e s  i s  n o t  c o n s i d e r e d  s u f f i c i e n t  
t o  s h i f t  t h e  b u r d e n  of t h e  cos t  of p r o c u r i n g  s u c h  c l o t h i n g  
from personal t o  o f f i c i a l  b u s i n e s s . "  I d . ,  a t  362. T h i s  
d e c i s i o n  w a s  f o l l o w e d  i n  a s i m i l a r  s i t u a t i o n  i n v o l v i n g  t h e  
r e n t a l  of a t u x e d o .  4 5  Comp. Gen. 272  ( 1 9 6 5 ) .  

A d i f f e r e n t  s i t u a t i o n  was p r e s e n t e d  i n  4 8  Comp.  Gen. 48  
( 1 9 6 8 ) ,  i n  w h i c h  i t  w a s  h e l d  t h a t  t h e  Secret S e r v i c e  c o u l d  pay 
t h e  r e n t a l  c h a r g e s  o n  f o r m a l  d r e s s  a t t i r e  r e q u i r e d  t o  be u s e d  
by spec ia l  a g e n t s  when a t t e n d i n g  formal f u n c t i o n s  i n c i d e n t  t o  
t h e i r  f u r n i s h i n g  p r o t e c t i v e  s e r v i c e s  t o  p e r s o n s  whom t h e y  a re  
a s s i g n e d  t o  protect .  I n  t h i s  s i t u a t i o n ,  t h e  p u r p o s e  of t h e  
formal a t t i r e  i n  n o t  mere ly  t o  be " s o c i a l l y  acceptable ,"  b u t  
i s  n e c e s s a r y  for  s e c u r i t y  p u r p o s e s ,  t o  make t h e  a g e n t s  less 
r e a d i l y  i d e n t i f i a b l e  a s  s u c h .  

( b )  M e d i c a l  Care a n d  T r e a t m e n t  

Two c o n c e p t s  a r e  c o v e r e d  h e r e - - t h e  p r o v i s i o n  of m e d i c a l  
care for  Governmen t  e m p l o y e e s  a n d  t h e  p u r c h a s e  of h e a l t h -  
r e l a t e d  i t e m s .  B o t h  h a v e  t r a d i t i o n a l l y  b e e n  c o n s i d e r e d  
p e r s o n a l  e x p e n s e s .  

T h e  r u l e  f o r  medical care is  t h a t ,  e x c e p t  f o r  i l l n e s s  
d i r e c t l y  r e s u l t i n g  from t h e  n a t u r e  of t h e  e m p l o y m e n t ,  medical 
care a n d  t r e a t m e n t  a r e  p e r s o n a l  t o  t h e  employee a n d  p a y m e n t  may 
n o t  b e  made from a p p r o p r i a t e d  f u n d s  U n l e s s  p r o v i d e d  for  i n  a 
c o n t r a c t  of employmen t  or by s t a t u t e  o r  v a l i d  r e g u l a t i o n .  
5 7  C o m p .  Gen. 6 2 ,  6 3  ( 1 9 7 7 ) ;  5 3  Comp. Gen.  230  ( 1 9 7 3 ) .  T h e  
case most f r e q u e n t l y  c i t e d  f o r  t h i s  r u l e  i s  22 C o m p .  Gen. 32  
( 1 9 4 2 ) ,  w h i c h  c o n t a i n s  c i t a t i o n s  t o  many of t h e  ea r l i e r  
d e c i s i o n s .  

E x c e p t i o n s  h a v e  b e e n  r e c o g n i z e d  where  a p a r t i c u l a r  item 
c o u l d  be j u s t i f i e d  a s  b e i n g  p r i m a r i l y  f o r  t h e  b e n e f i t  of t h e  
G o v e r n m e n t  r a t h e r  t h a t  t h e  e m p l o y e e s .  T h e  e x c e p t i o n s  i n v o l v e  
p r i m a r i l y  p h y s i c a l  e x a m i n a t i o n s  a n d  i n n o c u l a t i o n .  T h u s ,  i n  
22 Comp. Gen. 3 2 ,  s u p r a ,  GAO t o l d  t h e  A r m y  t h a t  i t  c o u l d  u s e  
i t s  a p p r o p r i a t i o n s  t o  p r o v i d e  per iodic  p h y s i c a l  e x a m i n a t i o n s  
t o  detect  a r s e n i c  p o i s o n i n g  i n  c i v i l i a n  w o r k e r s  i n  a c h e m i c a l  
warfare l abora to ry .  T h e  Comptroller G e n e r a l  n o t e d  t h a t  
i n s t a n c e s  of a r s e n i c  p o i s o n i n g  " m i g h t  h a v e  a d e p r e s s i n g  e f f e c t  
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on the morale of fellow workers” and might make it more dif- 
ficult to find qualified people to do the work. (Remember 
this was 1942.) While this may sound heartless, the expendi- 
ture could be justified only if it was determined to be neces- 
sary to carry out the objects of the appropriation, and the 
appropriation in this instance was for chemical warfare 
service, not for employee health. 

Other cases involving exceptions are: 30 Comp. Gen. 387 
(1951) (physical examinations of Department of Agriculture 
employees engaged in testing repellants and insecticides for 
use by the armed forces); 41 Comp. Gen. 387 (1961) (desensiti- 
zation treatment for a Department of Agriculture horticulturist 
with a known history of severe reaction to bee and wasp stings); 
41 Comp. Gen. 531 (1962) (annual physical examinations for Saint 
Lawrence Seaway Development Corporation employees engaged in 
strenuous physical work, often under severe winter conditions); 
R-108693, April 8, 1952 (X-rays for Weather Bureau personnel 
being assigned to Alaska, presumably necessitated by a high 
incidence of tuberculosis among Eskimos). 

By virtue of leqislation enacted in 1946 and now found at 
5 u.S.C. 7901, each agency is authorized to establish a 
health service program to promote and maintain the physical 
and mental fitness of employees under its jurisdiction. The 
statute expressly limits authorized health service programs to 
(1) treatment of on-the-job illness and dental conditions 
requiring emergency attention; (2) pre-employment and other 
examinations; (3) referral of employees to private physicians 
and dentists; and (4) preventive programs relating to health. 

Under 5 U.S.C. S 7901, the Comptroller General advised the 
Veterans Administration that it could, upon an administrative 
determination of necessity, provide pre-employment examinations 
without charge to the applicant. 30 Comp. Gen. 493 (1951). 
Similarly, an agency, upon determining that it will be in the 
Government’s interest to do so, may provide immunization 
against specific diseases without charge to employees. 47 Comp. 
Gen. 54 (1967). 

In 57 Comp. Gen. 52 (1977), the Comptroller General held 
that the Environmental Protection Agency was authorized by 
5 U.S.C. 5 7901 to procure diagnostic and preventive psycho- 
logical counseling services for its employees. The service 
could encompass problem identification, referral f o r  treatment 
or rehabilitation to an appropriate service or resource, and 
follow-up to help an employee readjust to the job during and 
after treatment, but not the actual treatment and rehabilita- 
tion. Actual treatment and rehabilitation remain the employee’s 
responsibility. 
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Medical treatment not within the scope of 5 U.S.C. 
S 7901 remains subject to the general rule expressed in 
22 Comp. Gen. 32. Thus, the cost of an ambulance called by an 
agency medical officer to take an employee to a hospital could 
not be paid from appropriated funds. R-160272, November 14, 
1966. (This is the kind of expense that can be covered by em- 
ployee health insurance plans.) In another case, GAO rejected 
the contention that medical expenses are automatically "neces- 
sary expenses," and concluded that Internal Revenue Service 
appropriations were not available to reimburse the State 
Department for medical services provided to I R S  overseas 
employees and their dependents under the Foreign Service Act 
of 1946. 53 Comp. Gen. 230 (1973). The decision noted that 
several other agencies had received specific statutory 
authority to participate in the program. 

In R-198804, December 31, 1980, GAO refused to expand the 
holding in 57 Comp. Gen. 62, supra, to permit an agency to pay 
the expenses of alcoholism treatment and rehabilitation for one 
of its employees. Treatment and rehabilitation, as stressed in 
57 Comp. Gen. 62, are the employee's responsibility. It made 
no difference that the employee had been erroneously advised 
that the expenses would be covered by her health insurance and 
had already incurred the expenses, since the Government cannot 
be bound by the unauthorized acts or representations of its 
agents. 

The purchase of health-related items, while conceptually 
related to the above rule, is also an application of the 
"personal expense" rule set forth in 3 Comp. Gen. 433, cited 
at the beginning of this Section, that personal equipment 
needed to qualify an employee to perform the regular duties of 
his position may not be paid from appropriated funds. The rule 
is illustrated in B-187246, June 15, 1977. There, a Community 
Services Administration employee's doctor had placed him under 
certain restrictions because of a back injury. Specifically, 
he was to use a "sacro-ease positioner" for his office chair 
and could drive cars only with a minimum 116-inch wheel base, 
bucket seats, and full power. While the equipment may have 
been necessary for that particular individual to perform his 
duties, it was not essential to the transaction of official 
business from the Government's standpoint. Therefore, the 
items could not be provided from appropriated funds. 

In R-166411, September 3, 1975, an employee who, as a 
result of a back injury, needed a bedboard while travelling 
could not be reimbursed beyond the normal per diem. The bed- 
board was a personal expense. Similarly, gratuities for wheel- 
chair services while travelling were held non-reimbursable in 
R-151701, July 3, 1963. 
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Just as in the case of wearing apparel (subsection (a), 
this Section), the test in 3 Comp. Gen. 433 may provide the 
basis for exceptions for certain health-related items. For 
example, in 45 Comp. Gen. 215 (1965), GAO told the Interior 
Department that it could provide special prescription filter 
spectacles and clinical eye examinations necessary to obtain 
the proper prescription for Geological Survey employees operat- 
ing stereoscopic map plotting instruments. While it was 
possible to operate the equipment without the special glasses, 
their use would achieve better manpower utilization in that 
employees who did not use them frequently lost the required 
visual skills before reaching the normal retirement age. Also, 
the special glasses would be of no personal use to the employees 
except during working hours and would remain the property of 
the Government. 

Another exception occurred in 23 Comp. Gen. 831 (1944). 
There, GAO approved the rental of an amplifying device to be 
attached to an official telephone for use by an employee with 
a hearing handicap. The device was seen as a means of obtain- 
ing the best results from available personnel. The precedent 
value of this decision is somewhat speculative. On the one 
hand, the device would not become the property of the indivi- 
dual. Yet on the other hand, the decision seems to have been 
based largely on the difficulty of hiring "qualified" employees 
in view of the wartime draft situation. (Whether consideration 
was given to hiring women is not mentioned.) 

Generally, however, exceptions stem from some statutory 
basis. Thus, in 56 Comp. Gen. 398 (1977), the Comptroller 
General approved the purchase of a motorized wheelchair for use 
by a Social Security Administration employee. The decision 
emphasized that a wheelchair is normally the employee's personal 
expense. In this case, however, the employee had his own non- 
powered wheelchair and needed a motorized wheelchair only 
because the agency had not complied with the Architectural 
Barriers Act of 1968. The wheelchair would, of course, become 
the property of the Government and was approved only as a 
temporary expedient pending compliance with the statute. 

In B-188710, September 23, 1977, training funds were held 
available to procure the taping and brailling of training mate- 
rials and to provide related services such as interpreters for 
the deaf and readers for the blind. The decision pointed out 
that these items would be personal expenses if used in connec- 
tion with regular duties in that each employee is presumptively 
qualified to perform the official duties. However, in view of 
the policy'in the Rehabilitation Act of 1973 of providing equal 

3-1613 



opportunity for handicapped employees, the expenditures were 
held proper in the limited context of training under the 
Government Employees Training Act. (For non-training situa- 
tions, the employment of reading assistants for blind 
employees and interpreting assistants for deaf employees is 
now covered by 5 U.S.C. ,§ 3102.) 

Health-related items may also be authorized under 5 U.S.C.  
7903 (subsection (a), this section). Thus, prescription 

ground safety glasses may be purchased for employees engaged 
in hazardous duties. The Government can also pay the cost of 
related eye refraction examinations, but only where the em- 
ployee involved has not previously worn glasses or where it is 
administratively determined that his present prescription is 
inadequate. The glasses become and remain the property of the 
Government. 42 Comp. Gen. 626 (1963); 51 Comp. Gen. 775 (1972). 

Photographs 

General rule: The cost of photographs of individual 
Government employees is a personal expense not chargeable to 
appropriated funds in the absence of specific statutory 
authority. 31 Comp. Gen. 4S2 (1952). Thus, the dissemination 
to the press of photographs of a new agency official upon his 
appointment was held to be an improper expenditure in E-111336, 
September 16, 1952. 

The rule is intended to prevent the use of public funds 
for the personal publicity of a particular individual. Excep- 
tions have accordingly been recognized where there is adequate 
justification that the expenditure is necessary to accomplish 
some purpose for which the appropriation was made. For 
example, the distribution of photographs of an area director 
of the Equal Employment Opportunity Commission was held per- 
missible in 47 Comp. Gen. 321 (1967) where the purpose was to 
increase cooperation with EEOC by publicizing its activities 
and functions. The decision further pointed out that the 
expense was chargeable to the fiscal year in which the 
photographs were taken. 

Another acceptable justification is illustrated in 
B-123613, June 1, 1955, involving photographs of the Under 
Secretary of the Interior. One of the Under Secretary's 
functions is to represent the Secretary in various parts of 
the country. The photographs were obtained in order to re- 
spond to requests by organizations in preparing programs or by 
the press, in connection with this official travel. Similar 
justifications were found sufficient in B-114344, May 19, 1953, 
and B-47547, February 15, 1945. 
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Photographs for use on identification cards or badges are 
permissible when administratively determined necessary to pro- 
tect Government property or for security reasons. 2 Comp. 
Gen, 429 (1923); 20 Comp. Gen. 447 (1941); 20 Comp. Gen. 566 
(1941); 23 Comp. Gen. 494 (1944). 

At one time, travel regulations did not provide for the 
reimbursement of passport photographs, and they were held to 
be non-reimbursable personal expenses unless and until the 
regulations should be amended. 9 Comp. Gen. 311 (1930). The 
regulations have since been amended and passport photographs 
are now reimbursable. See 52 Comp. Gen. 177 (1972). 

While earlier decisions state the rule in terms of 
photographs of individual employees, it applies to other 
photographs as well. The expense will be permitted where it 
clearly constitutes a means of effecting a proper agency func- 
tion and disallowed where adequate justification does not 
exist. 

For example, distribution of photographs of a department 
store display was viewed as a proper means of carrying out a 
statutory function of encouraging public cooperation toward 
economic stabilization. B-113464, January 29, 1953. Similar 
types of justification were found sufficient in €3-15278, 
Play 15, 1942; B-113026, January 19, 1953; B-175434, April 11, 
1972. 

However, inadequate justification was found in B-149493, 
December 28, 1977, in which a group photograph of interagency 
participants in a training symposium, sent free to partici- 
pants, was held a personal expense rathe.r than a necessary 
expense. Similarly, photographs taken at the dedication of 
the Klondike Gold Rush Visitor Center to be sent by the 
National Park Service as "mementos" to persons attending the 
ceremony were disallowed as a personal gift in B-195896, 
October 22, 1979. 

Office Furnishings (Decorative Items) 

An agency's appropriations are available without question 
to furnish the space it occupies with such necessary items as 
desks, filing cabinets, and other ordinary office equipment. - 36/ 
Questions occasionally arise when the item to be procured is 
decorative rather than utilitarian. 

- 36/ For a related topic, see "Stationery and Supplies," 
Chapter 8, this Manual. 
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The availability of appropriations for certain decorative 
items has long been recognized. In 7 Comp. Dec. 1 (1900), the 
Comptroller of the Treasury advised the Secretary of the Trea- 
sury that "paintings suitable for the decoration of rooms" 
were within the meaning of the term "furniture." Therefore, 
an appropriation for the furnishing of public buildings was 
available to purchase cases and glass coverings for paintings 
of deceased judges. The paintings had been donated to the 
Government for display in a courtroom. 

The Comptroller followed this decision in 9 Comp. 
Dec. 807 (1903), holding that Treasury appropriations were 
available to buy portraits as furniture for the Ellis Island 
immigration station if administratively determined "necessary 
for the public service." 

Citing both of these decisions, the Comptroller General 
held in R-178225, April 11, 1973, that the appropriation for  
salaries and expenses of the Tax Court was available for por- 
traits of the Chief Judges of the Tax Court, to be hung (the 
portraits, not the judges) in the main courtroom. 

A "solid walnut desk mount attached to a name plate" was 
approved in B-121909, December 9, 1954, since it served 
utilitarian purposes. 

Purchase of decorative items for Federal buildings is now 
covered in the Federal Property Management Regulations. The 
regulations authorize expenditures for pictures, objects of 
art, plants, flowers (both artificial and real), and other 
similar items. However, such items may not be purchased 
solely for the personal convenience or to satisfy the personal 
desire of an official or employee. Thus, presumably, GAO 
could decide to decorate each office with a framed glossy of 
the Comptroller General, but could not substitute a display of 
Playboy centerfolds at the request of some employee. 

The regulation was discussed and the rule restated in 
60 Comp. Gen. 580 (1981). Decorative items may be purchased 
as long as they are not "personal convenience" items and as 
long as they are permanent rather than seasonal (see sub- 
section (f), this Section). The determination of necessity is 
within the agency's discretion, subject to the regulations. 
The regulations apply equally to space leased by an agency in 
a privately-owned building. 

As noted, one type of permissible decorative items is 
plants. A restriction in a 1980 appropriation act prohibited 
the use of funds for plant maintenance contracts. The Comp- 
troller General construed this provision to apply to office 
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space to which particular Federal employees were actually 
assigned. The provision's legislative history suggested that 
it was not intended to apply to outdoor plants or to plants in 
common areas which were not the assigned work space of any 
particular employee or group of employees. 59 Comp. Gen. 428 
(1980). 

(e) Business or Calling Cards 

Business cards or calling cards are commonly used in the 
commercial world. (The terms are used syonymously here even 
though there may be technical distinctions.) As far as the 
Government is concerned, they are inherently personal in 
nature. Therefore, they are considered a personal expense and 
not payable from appropriated funds without specific statutory 
authority. 

The rule is long-standing and has been applied in a number 
of decisions. In 20 Comp. Dec. 248 (19131, the Comptroller of 
the Treasury considered the argument that has been presented 
in every case--that the cards are used for official business 
purposes. Re that as it may, business or calling cards are 
more a matter of personal convenience than necessity. There- 
fore, the Comptroller advised the State Department that their 
cost is a personal expense and not chargeable to public funds. 
The decision also pointed out a practical basis for the rule: 
If the cards were permitted for certain officials, it would be 
impossible to draw a fair and enforceable line. 

The rule was reiterated in 41 Comp. Gen 529 (19621, in 
which the purchase of business cards from appropriated funds 
was held improper for Department of Agriculture officials at 
overseas posts. 

In a more recent case, the Comptroller General applied 
the prohibition to deny reimbursement to an employee of the 
National Highway Traffic Safety Administration who had pur- 
chased business cards at his own expense. €3-195036, July 11, 
1979. 

For other cases holding business cards to be personal 
expenses, see: 10 Comp. Dec. 506  (1904); 12 Comp. Dec. 661 
(1906); 12 Comp. Gen. 565 (1933); B-131611, May 24, 1957; 
R-131611, February 15, 1968. 

A variation occurred in R-173239, June 15, 1978. The 
Board for International Broadcasting wanted to use what it 
termed "transmittal slips" to accompany the distribution of its 
annual report. The "transmittal slip" resembled a business card 
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and contained the words "With the compliments of (name and 
title), Board for International Broadcasting." It was not 
necessary to decide whether the "slips" were business cards or 
not, because 44 U.S.C. 8 1106 expressly provides that documents 
distributed by an executive department or independent establish- 
ment may not contain or include a notice that they are being 
sent with "the compliments" of a Government official. Use of 
the transmittal slips was therefore illegal. 

For the application of these rules to Members of Congress, 
see €3-198419, July 8 ,  1980, and B-198419, November 25, 1980. 

(f) Seasonal Greeting Cards and Decorations 

The rule with respect to seasonal greeting cards is this: 
Their cost is a personal expense to be borne by the officer who 
ordered and sent them, and may not be charged to public funds. 

In a 1957 case, an agency with overseas posts wanted to 
send Christmas cards to "important individuals" in the coun- 
tries where the posts were located. The agency tried to 
justify the expense as a means of disseminating information 
and thereby to promote mutual understanding. The Comptroller 
General ruled, however, that the expense was a personal one 
and could not be paid from the agency's appropriations. 
37 Comp. Gen. 360 (1957). As to the purported justification, 
the Comptroller said "it seems to us that very little, if any, 
information in that regard is contained on the ordinary 
Christmas greeting card." - Id., at 361. 

It is immaterial that the card is "'nonpersonal," that is, 
sent by the agency and not containing the names of any indivi- 
duals. The expenditure is still improper. 47 Comp. Gen. 314 
(1967); B-156724, JULY 7, 1965. 

In 47 Comp. Gen. 314, supra, it was also held immaterial 
that the expenditure had been charged to a trust fund in which 
donations, which the agency was statutorily authorized to 
accept, had been deposited. 

The rule prohibiting the use of public funds for Christmas 
cards is also found in 7 Comp. Gen. 481 (1928) and B-115132, 
June 17, 1953. 

Christmas decorations (trees, lights, ornaments, etc.) are 
also not a proper charge to appropriated funds. 52 Comp. 
Gen. 504 (1973); B-163764, February 25, 1977 (non-decision 
letter). In 52 Comp. Gen. 504, a Customs Service certifying 
officer sought a decision on the propriety of paying vouchers 
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for artificial Christmas trees and related lights and decora- 
tions. The Comptroller General held that the expenditure could 
not be viewed as a "necessary expense" in that it had no direct 
connection with, nor was it essential to carry out, the pur- 
poses of the Customs Service's appropriation. The Comptroller 
further noted that seasonal decorations are significantly dif- 
ferent from ordinary office furnishings designed for permanent 
use. (See subsection ( a ) ,  this Section.) 

While all of the cases cited in this subsection deal with 
Christmas items, the rule would presumably apply equally to 
other holiday or seasonal cards and decorations. 

(4) Traditional Ceremonies 

Expenditures which might otherwise be prohibited as 
personal may be permissible when they are incurred incident to 
certain traditional ceremonies. 

Groundbreaking ceremonies and dedication ceremonies for 
the laying of cornerstones in public buildings are the most 
common examples of such traditional ceremonies. 

For example, in B-158831, June 8, 1966, the cost of 
flowers used as centerpieces at a dedication ceremony was held 
to be a proper expenditure. 

Similarly, the cost of engraving and chrome-plating a 
ceremonial shovel used in a groundbreaking ceremony was viewed 
as a necessary expense of the ceremony. 53 Comp. Gen. 119 
(1973). In the cited decision, however, the voucher could not 
be paid because there was no evidence as to who authorized the 
work, where the shovel originated, the subsequent use to be 
made of the shovel, and why there was a year's delay between 
the ceremony and the engraving. 

Expenses necessarily incident to a groundbreaking or 
cornerstone ceremony are chargeable to the appropriation for 
the construction of the building. A-88307, August 21, 1937; 
(recording of presidential speech and group photograph at 
cornerstone ceremony); B-11834, August 26, 1940 (cost of print- 
ing programs and invitations to cornerstone ceremony); B-158831, 
supra; R-107165-O.M., April 3, 1952. 

In 5 6  Comp. Gen. 81 (1976), the rationale of the above 
cases was extended to Armed Forces change of command ceremonies. 
The decision held that the cost of printing invitations to a 
change of command ceremony for a Coast Guard vessel could be 
paid from the Coast Guard's appropriations for operating 
expenses. In view of the traditional role of change of command 
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c e r e m o n i e s  i n  t h e  m i l i t a r y ,  t h e  Comptroller G e n e r a l  c o n c l u d e d  
t h a t  t h e  i n v i t a t i o n s  were n o t  i n h e r e n t l y  p e r s o n a l .  The case 
was t h e r e f o r e  d i s t i n g u i s h a b l e  f rom t h e  d e c i s i o n s  p r o h i b i t i n g  
t h e  u s e  of p u b l i c  f u n d s  f o r  b u s i n e s s  c a r d s  and  g r e e t i n g  c a r d s  
( s u b s e c t i o n s  ( e )  and  ( f ) ,  t h i s  S e c t i o n ) .  

The " t r a d i t i o n a l  ceremony" c o n c e p t  h a s  a l s o  b e e n  a p p l i e d  
t o  a v e s s e l  " c h r i s t e n i n g "  ceremony a t  a Navy Yard. A-74436, 
May 1 9 ,  1936.  

M i s c e l l a n e o u s  P e r s o n a l  Expenses  

S e v e r a l  " p e r s o n a l  e x p e n s e "  mat ters  are  d e a l t  w i t h  else- 
where i n  t h i s  Manual. S e e ,  f o r  example, t h e  s e c t i o n s  on 
e n t e r t a i n m e n t  and  membership f e e s  i n  t h i s  C h a p t e r .  A p a r t  f rom 
t h o s e  topics  s p e c i f i c a l l y  c o v e r e d  e l s e w h e r e ,  t h e  p r e c e d i n g  
p o r t i o n s  o f  t h i s  S e c t i o n  c o v e r  most o f  t h e  " p e r s o n a l  expense"  
p rob lems  one is  l i k e l y  t o  e n c o u n t e r .  However, t h e  t h e o r y  is 
o c c a s i o n a l l y  r e l e v a n t  i n  o t h e r  less f r e q u e n t l y  e n c o u n t e r e d  
s i t u a t i o n s .  The r a t i o n a l e  i n  t h e  p r e v i o u s l y - c i t e d  d e c i s i o n s  
s h o u l d  p r o v i d e  t h e  approach n e c e s s a r y  t o  a n a l y z e  t h e  problem. 

F o r  example ,  t h e  Forest S e r v i c e  r e q u e s t e d  a l o d g e  owner 
t o  f u r n i s h  l o d g i n g  and meals t o  a g r o u p  o f  summer employees  
on t e m p o r a r y  d u t y  on  a f o r e s t  p r o j e c t  i n  Maine.  Whi le  t h e  
F o r e s t  S e r v i c e  made t h e  request on  b e h a l f  o f  t h e  employees ,  i t  
d i d  n o t  c o n t r a c t  d i r e c t l y  w i t h  t h e  l o d g e  owner .  The i n d i v i d u a l  
employees  r e c e i v e d  a per  d iem a l l o w a n c e  and  were e x p e c t e d  t o  
s e t t l e  t h e i r  own a c c o u n t s  w i t h  t h e  l o d g e .  One o f  t h e  employees  
l e f t  a t  t h e  end  o f  t h e  s u m m e r  w i t h o u t  p a y i n g  h i s  b i l l  and t h e  
l o d g e  o w n e r  f i l e d  a c la im a g a i n s t  t h e  Govenment. TJnder t h e s e  
c i r c u m s t a n c e s ,  t h e  unpa id  b i l l  was n o t h i n g  more t h a n  a personal  
d e b t  o f  t h e  i n d i v i d u a l  and t h e r e  was t h e r e f o r e  no  b a s i s  f o r  
Government l i a b i l i t y .  B-191110, September  2 5 ,  1978.  (Had t h e  
Government c o n t r a c t e d  d i r e c t l y  w i t h  t h e  l o d g e ,  t h e  r e s u l t  m i g h t  
have  been  d i f f e r e n t .  S e e  s e c t i o n  e n t i t l e d  " C a n c e l l e d  Hotel 
R e s e r v a t i o n s , "  C h a p t e r  11, t h i s  Manual . )  

I n  a n o t h e r  case, t h e  Navy a s k e d  w h e t h e r  i t  c o u l d  use 
a p p r o p r i a t e d  f u n d s  t o  buy l u g g a g e  f o r  u s e  by  members of t h e  
Navy ' s  R e c r u i t  Mobi le  T r a i n i n g  Team. Norma l ly ,  l u g g a g e  is  a 
p e r s o n a l  e x p e n s e .  The employee who t r a v e l s  on  Government b u s i -  
n e s s  i s  g e n e r a l l y  e x p e c t e d  t o  p r o v i d e  h i s  own l u g g a g e .  I n  t h i s  
case, however ,  t h e  members o f  t h e  Team t r a v e l l e d  a n  a v e r a g e  o f  
26 weeks a y e a r .  The C o m p t r o l l e r  G e n e r a l  a p p l i e d  t h e  t e s t  s e t  
f o r t h  i n  3 Comp. Gen. 4 3 3 ,  d i s c u s s e d  a t  v a r i o u s  p o i n t s  t h rough-  
o u t  t h i s  S e c t i o n ,  and  a c c e p t e d  t h e  Navy ' s  judgment  t h a t  it 
would b e  u n r e a s o n a b l e  t o  requi re  t h e  Team members t o  f u r n i s h  
t h e i r  own l u g g a g e  i n  v i ew o f  t h i s  e x c e s s i v e  amount of t r a v e l .  
T h e r e f o r e ,  Navy c o u l d  buy t h e  l u g g a g e ,  b u t  o n l y  on t h e  c o n d i t i o n s  

3-175 



that it would become Navy property and be stored in Navy 
facilities. In other words, the members could not use the 
luggage for any personal business. B-200154, February 12, 
1981. The Comptroller General declined to state a precise 
rule as to how much travel is enough to justify Government 
purchase of luggage, and emphasized that the purchase would 
be permitted only in highly unusual circumstances. 

Finally, as noted in the introductory paragraph of this 
Section, a personal expense shared by most Government 
employees is cornmuting to and from work. 16 Comp. Gen. 64 
(1936); 27 Comp. Gen. 1 (1947). Along with commuting goes 
parking and it is clear that parking incident to ordinary 
commuting is a personal expense. 43 Comp. Gen. 131 (1963); 
B-162021, July 6, 1977. Both of these cases stand for the 
proposition that the Government may not be required to provide 
parking facilities for its employees. However, an agency may 
provide employee parking facilities in certain circumstances. 
See subsection entitled "Recreational and Welfare Facilities 
for Government Personnel" in the Section on Entertainment and 
Recreation, supra, this Chapter. Also, parking incident to 
official travel is reimbursable. 5 U.S.C. S 5704. When park- 
ing facilities rented by an employee are used for both per- 
sonal and official business, the employee may be reimbursed 
for the official business portion. See 47  Comp. Gen. 219 
(1967) and 51 Comp. Gen. 79 (1971). 
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Rewards 

This Section discusses when appropriated funds may be 
used to offer and pay rewards. - 37 /  As a general proposition, 
statutory authority is needed. Exactly how explicit this 
statutory authority has to be depends somewhat on the nature 
of the information or services for which the reward is con- 
templated and its relationship to the authority of the paying 
agency. 

(a) Rewards to Informers 

One group of decisions deals with rewards for the fur- 
nishing of information regarding violations of civil and 
criminal laws. The rule is that, if the information is 
"essential or necessary" to the effective administration and 
enforcement of the laws, a reward may be offered if it can be 
tied in to a particular appropriation under a "necessary 
expense" theory. In that situation, the statutory authority 
does not have to expressly provide for the payment of rewards. 
If, however, the information is merely "helpful or desirable," 
then explicit statutory authority is needed. Since the dis- 
tinction is difficult to administer as a practical matter, 
statutory authority has been granted in many situations. 

The Comptroller General addressed the issue in 8 Comp. 
Gen. 613, 6 1 4  (1929), stating: 

"An appropriation general in terms is available 
to do the things essential to the accomplishment of 
the work authorized by the appropriation to be done. 
As to whether such an appropriation may properly be 
held available to pay a reward for the furnishing of 
information, not essential but probably helpful to 
the accomplishment of the authorized work, the deci- 
sions of the accounting officers have not been uni- 
form. The doubt arises generally because such 
rewards are not necessarily in keeping with the value 
of the information furnished and possess elements of 
a gratuity or gift made in appreciation of helpful 
assistance rendered. I' 

-- 
I 37/  The decisions sometimes use the terms "reward" and 

"award" interchangeably. In an attempt to clarify the 
terminology, the editors have limited the term "reward" 
to cases involving missing persons or property or the 
furnishing of information. The term "award" has been 
used for expenditures in the nature of incentive or 
recognition. Awards are dealt with in a separate sub- 
section in the section on "Gifts," this Chapter. 
Although the reward/award distinction is not always 
sharp, it has been drawn in this Manual as a logical 
way to present the material. 

3-177 



While the reward in that particular case was permitted, the 
decision announced that specific legislative authority would 
be required in the future. 

The rule announced in 8 Comp. Gen. 613 was applied the 
following year when the Secretary of Commerce wanted to use a 
general appropriation to offer rewards for information leading 
to the apprehension and conviction of persons committing acts 
of vandalism against lighthouses and other navigation aids. 
The Comptroller General held that the rewards were merely 
helpful rather than essential to carrying out the appropria- 
tion, and could not be offered absent specific statutory 
authority. 9 Comp. Gen. 309 (1930). See also A-26777, 
May 22, 1929. 

helpful depends largely on the nature of the agency's organic 
authority and its appropriations language. For example, the 
Forest Service is responsible for protecting the national 
forests "against destruction by fire and depredations." 
16 U.S.C. 551. It receives appropriations for expenses 
necessary for "forest protection and utilization." Under 
this authority, the Comptroller General held that information 
relating to violations (such as deliberately set forest fires, 
theft of timber, unauthorized occupancy, and vandalism) could 
be considered necessary rather than just helpful, and the 
Forest Service could therefore offer rewards to informers 
without more specific statutory authority. B-172259, 
April 29, 1971. See also 5 Comp. Dec. 118 (1898). The ruling 
was extended in 8-172259, August 2, 1972, to cover "endorse- 
ments" (the "endorsement" by an informant of an undercover 
agent to help him gain acceptance with the suspects). 

Whether a reward to an informer is necessary or merely 

The rule was also applied in B-106230, November 30, 1951, 
in which GAO advised the Treasury Department that rewards to 
informers for information or evidence on violations of the 
revenue, customs, or narcotics laws could be offered under an 
appropriation for the necessary expenses of law enforcement. 
As long as the information was necessary and not just helpful, 
more specific appropriations language was not needed. The 
result would be different if the agency did not have specific 
law enforcement authority. A.D. 6669, May 15, 1922. 

Payments to informers: Internal Revenue Service 

One reward to informers everyone is familiar with is the 
reward offered by the Internal Revenue Service for the detec- 
tion of tax cheats. While the pertinent Internal Revenue Code 
provision does not use the term "reward," it authorizes the 
payment of sums deemed necessary "for detecting and bringing 



to trial and punishment persons guilty of violating the 
internal revenue laws." 26 U.S.C. 5 7623. Where information 
leads to an actual recovery of back taxes or penalties, IRS 
may pay the informer a reward based on a percentage of the 
amount recovered. GAO approved this scheme as within the 
statutory authority in 3 Comp. Gen. 499 (1924). The amount 
of the reward is discretionary (up to a 10 percent maximum 
set by regulation) and is not subject to review by GAO. 
B-131689, June 7, 1957; B-10761, June 29, 1940; B-5768, 
September 16, 1939; A-96942, August 23, 1938. The same 
statute has been held to authorize rewards for information 
on violations where no tax or fine is collected. 24 Comp. 
Dec. 430 (1918). 

The IRS reward program is further discussed in B-137762.32, 
July 11, 1977. The issue in that case was whether IRS could 
contract with an attorney representing an unnamed informant 
(i.e. , a "partially disclosed principal"). The decision dis- 
cussed the general prohibition against contracting with a 
partially disclosed principal, but noted that the reasons 
for the rule in the ordinary procurement context did not apply 
to the IRS reward situation. The capacity of the informant to 
perform was irrelevant since payment would be made only if and 
when the information turned out to be useful. Thus, the pro- 
posed agreement was approved. See also B-117628, January 21, 
1954. However, Treasury regulations required that the infor- 
mant's identity be disclosed before any claim could actually 
be paid. Therefore, disclosure would be necessary if and when 
a reward became payable but not before then. 

An additional issue in B-137762.32 was when an obligation 
has to be recorded under 31 U.S.C. S 200 (Chapter 6 ,  this 
Manual). No contractual liability to make payment exists until 
I R S  has evaluated the worth of the information and has assessed 
and collected any underpaid taxes and penalties. This is when 
the appropriate IRS official determines that a reward should be 
paid and its amount, and it is at this point that a recordable 
obligation arises. 

The Internal Revenue Service may also make "support and 
maintenance" payments to informers under its general investiga- 
tion and enforcement authority. In B-183922, August 5, 1975, 
the Comptroller General held that IRS could not make payments 
to an informer who was simultaneously being paid by the Justice 
Department under its Witness Protection Program. However, IRS 
could make the payments if administratively determined to be 
necessary after the informer had been disenrolled from the 
Justice Department's program. 
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Pavments  t o  i n f o r m e r s :  Customs S e r v i c e  

The Customs S e r v i c e  a l s o  h a s  s t a t u t o r y  a u t h o r i t y  t o  p a y  
r e w a r d s .  Under 1 9  U.S.C. S 1 6 1 9 ,  a p e r s o n  who d e t e c t s  and  
s e i z e s  a n y  v e s s e l ,  v e h i c l e ,  m e r c h a n d i s e ,  o r  baggage  s u b j e c t  t o  
s e i z u r e  and f o r f e i t u r e  u n d e r  t h e  c u s t o m s  or  n a v i g a t i o n  laws, 
o r  who f u r n i s h e s  o r i g i n a l  i n f o r m a t i o n ,  l e a d i n g  t o  a m o n e t a r y  
r e c o v e r y ,  may b e  p a i d  a r eward  of 25  p e r c e n t  of t h e  amount  
r e c o v e r e d ,  n o t  t o  e x c e e d  $50 ,000 i n  a n y  case. T h i s  r eward  i s  
i n  t h e  n a t u r e  o f  c o m p e n s a t i o n  f o r  s e r v i c e s  r e n d e r e d  r a t h e r  
t h a n  a personal g r a t u i t y .  5 Comp. Gen. 665  ( 1 9 2 6 ) .  T h e r e  
are numerous o t h e r  e a r l y  d e c i s i o n s  d e a l i n g  w i t h  t h i s  p r o v i -  
s i o n .  S e e  e .g . ,  1 6  Comp.  Gen. 1 0 5 1  ( 1 9 3 7 )  and  1 7  Comp. 
Gen. 690 (1938). 

L i q u i d a t e d  damages a s s e s s e d  u n d e r  c u s t o m s  bonds  are 
" r e c o v e r i e s "  for  p u r p o s e s  o f  1 9  U.S.C. S 1619.  34 Comp.  
Gen. 70 ( 1 9 5 4 ) .  Moneys r e c e i v e d  by c u s t o m s  o f f i c e r s  a s  b r i b e s ,  
however ,  a r e  n o t  " r e c o v e r i e s "  f o r  p u r p o s e s  o f  t h e  r eward .  
11 Comp.  Gen. 486 ( 1 9 3 2 ) .  

A s  o r i g i n a l l y  e n a c t e d ,  t h e  s t a t u t e  a u t h o r i z e d  a reward  
o n l y  i f  t h e  r e c o v e r y  was made u n d e r  t h e  " c u s t o m s  laws." Thus ,  
a reward  c o u l d  n o t  be paid where  a f o r f e i t e d  vessel w a s  sold 
u n d e r  t h e  n a v i g a t i o n  laws. 7 Comp. Gen. 337 ( 1 9 2 7 ) .  The 
s t a t u t e  w a s  amended i n  1935  t o  permit t h e  reward f o r  r ecov-  
e r i e s  u n d e r  t h e  " c u s t o m s  laws or  t h e  n a v i g a t i o n  laws." How- 
e v e r ,  t h e  r a t i o n a l e  of 7 Comp.  Gen. 337 r e m a i n s  v a l i d .  Thus ,  
i n  3 2  C o m p .  Gen. 405 ( 1 9 5 3 ) ,  a r e w a r d  c o u l d  n o t  b e  paid where  
r e c o v e r y  was made u n d e r  s e v e r a l  laws and t h e  amount  a t t r i b u t -  
a b l e  t o  t h e  c u s t o m s  laws o r  n a v i g a t i o n  laws c o u l d  n o t  be ascer- 
t a i n e d .  S i m i l a r l y ,  1 9  U . S . C .  5 1619  does n o t  a u t h o r i z e  payment  
of a r eward  based o n  t h e  r e c o v e r y  of f i n e s ,  p e n a l t i e s ,  or  f o r -  
f e i t e d  b a i l  bonds  u n d e r  t h e  Comprehens ive  Drug Abuse P r e v e n t i o n  
and  C o n t r o l  A c t  o f  1970.  5 3  Comp. Gen. 6 9 3  ( 1 9 7 4 ) .  ( A  p r o v i -  
s i o n  of t h e  Drug Abuse A c t  d o e s ,  however ,  a u t h o r i z e  r e w a r d s  by  
t h e  A t t o r n e y  G e n e r a l . )  

The 1935  amendment t o  1 9  U.S .C .  1619  a l so  a u t h o r i z e d  
rewards i f  t h e  i t e m  f o r f e i t e d  was d e s t r o y e d  o r  " d e l i v e r e d  t o  
a n y  g o v e r n m e n t a l  a g e n c y  f o r  o f f i c i a l  u s e "  r a t h e r  t h a n  s o l d .  
The reward i n  t h a t  case is based on  25 p e r c e n t  of t h e  a p p r a i s e d  
v a l u e ,  n o t  t o  e x c e e d  $50 ,000.  Under t h i s  p r o v i s i o n ,  s e i z e d  
m e r c h a n d i s e  d o n a t e d  t o  S t a t e  g o v e r n m e n t a l  a g e n c i e s  u n d e r  
G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  r e g u l a t i o n s  q u a l i f i e s  for  t h e  
reward s i n c e  t h e  s t a t u t o r y  l a n g u a g e  is n o t  l i m i t e d  t o  Federal 
a g e n c i e s .  B-146223, November 2 7 ,  1961.  S i m i l a r l y ,  where  f o r -  
f e i t e d  d i s t i l l e d  s p i r i t s ,  w i n e s ,  o r  b e e r ,  which  are  r e q u i r e d  by  
s t a t u t e  t o  b e  d e l i v e r e d  t o  GSA for  d i sposa l ,  are s u b s e q u e n t l y  
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given to "eleemosynary institutions" for medicinal purposes, 
the reward is payable because the initial delivery to GSA 
counts as delivery to a "governmental agency for official use" 
under 19 U.S.C. $. 1619. B-146223, February 2, 1962. 

Payments to informers: Other statutory provisions 

Statutory authority for rewards for the furnishing of 
information exists in several other situations. See, for 
example: 16 U.S.C. s 668 (information on capturing, buying or 
selling of bald eagles); 16 U.S.C. S 1540(d) (violations of 
Endangered Species Act); 16 U.S.C. 8 2409 (Antarctic Conserva- 
tion Act of 1978); 18 U.S.C. 5 1751(g) (information concerning 
Presidential assassinations or attempted assassinations); 
18 U.S.C. S 3056 (rewards by the Secret Service); 21 U.S.C. 
s 886 (information on violations of laws administered by Drug 
Enforcement Administration); 39 U.S.C. S 404(a)(8) (informa- 
tion on violations of postal laws); 50 U.S.C. S 47a (informa- 
tion concerning illegal introduction, manufacture, acquisition, 
or export of special nuclear material or atomic weapons). 

(b) Missing Government Employees 

The only decisions that exist on rewards for locating 
missing Government employees concern military deserters. No 
decision has been found discussing whether a reward could be 
offered for the apprehension of a military deserter in the 
absence of statutory authority, although one early case stated 
that "There is no reward for the apprehension or delivery of a 
deserter by operation of law." 20 Comp. Dec. 767 (1914). 

The reason the issue has not been discussed is probably 
that the authority has existed by statute for a long time. A 
provision in the annual Defense Department appropriation acts 
authorizes payment of expenses of the apprehension and delivery 
of deserters, including a small reward. See 10 U.S.C. 5 807 
note. The provision was apparently common as far back as 1914 
when the Comptroller of the Treasury noted that "There is now, 
has heretofore been, and in all probability will be hereafter" 
an appropriation available for rewards in this context. 
20 Comp. Dec. 767, supra. The Coast Guard has permanent 
authority to offer rewards for the apprehension of deserters. 
14 U.S.C. S 644. 

Thus, the decisions that do exist concern mainly questions 
of interpretation under the statutory language and implementing 
regulations. For example, the term "apprehension" was construed 
to permit payment of the reward where an Army deserter volun- 
tarily surrendered to a civil officer. 6 Comp. Gen. 479 (1927). 
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The appropriation provision and implementing regulations 
limit the amount payable as expenses, but this limitation ap- 
plies only to the period before the deserter is returned to 
military control. Expenses incurred after return to military 
control, for example, continued civil detention at the request 
of military authorities, are not subject to the limitation 
and may be paid. B-179920, July 18, 1974; B-147496-O.M., 
January 4, 1962. 

Three early decisions permitted payment of expenses 
incurred in apprehending a deserter in excess of the appropri- 
ation act limitation where the deserter was also wanted for 
other criminal offenses (such as forgery or embezzlement). 
11 Comp. Dec. 124 (1904); 16 Comp. Dec. 132 (1909); B-3591, 
May 27, 1939. The excess payment in each of these cases was 
authorized from the Army's appropriation for "contingent 
expenses." A "contingent expense" appropriation is available 
for incidental, casual, and unforeseen expenses not otherwise 
provided for which are determined to be necessary. See 24  Comp. 
Gen. 536 (1945); 5 Comp. Dec. 151, 152 (1898). While the 
"contingent expense" language is no longer used, the military 
departments receive similar appropriations for "emergencies 
and extraordinary expenses." See 53 Comp. Gen. 707 (19741, 
discussed below. 

( c )  Lost or Missing Government Property 

It has long been established that no payment may be made 
to one who finds lost Government property unless a reward has 
been offered prior to the return of the property. 11 Comp. 
Dec. 741 (1905); 5 Comp. Dec. 37 (1898); A-23019, May 24, 1928; 
B-117297-O.M., February 12, 1954. 

Some agencies have statutory authority to offer rewards 
for the recovery of lost or missing property. See, for example, 
10 U.S.C. S 7209 (Navy); 14 U.S.C. S 643 (Coast Guard). 

It seems clear that an agency needs some statutory basis 
to offer a reward for the recovery of lost property. While the 
degree of explicitness required has not been definitively 
addressed, the rules appear to be the same as in the case of 
rewards for information discussed above. 

Two early decisions permitted the use of military "contin- 
gent exgense" appropriations. In 6 Comp. Gen. 774 (19271, GAO 
told the Army that it could offer a reward from its contingent 
expense appropriation for the recovery of stolen platinum. In 
B-33518, April 23, 1943, prior to the enactment of 10 U.S.C. 
s 7209, the Navy wanted to use a general appropriation to offer 
rewards for locating lost aircraft. The Comptroller 
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General advised that the general appropriation could not be 
used since the reward was not essential to carrying out its 
purposes, but, relying on 6 Comp. Gen. 7 7 4 ,  the Navy could use 
its contingent expense appropriation. 

In 41 Comp. Gen. 410 (1961), the Treasury Department 
asked if the Coast Guard had any general authority beyond 
14 U.S.C. s 643 t o  make reasonable payments to persons who 
found lost property. The Comptroller General replied that he 
knew of none. Based on these decisions, it appears that a 
general appropriation is not available to offer or pay rewards 
for the recovery of lost property. 

In B-79173,  October 1 8 ,  1948, the Civil Aeronautics 
Administration had an appropriation for the temporary relief 
of distressed persons. The question presented was whether the 
appropriation was available to pay a reward to someone who had 
found a lost airplane 4 months after it disappeared. The 
Comptroller General said no, because the passengers could all 
be presumed dead after 4 months, but expressly declined to 
decide whether the appropriation would have been available if 
the airplane had been found "with such promptness as to afford 
reasonable hope that survivors might be found and given relief." 
The reasoning is similar to that in the information cases--the 
reward might have been considered necessary to carrying out the 
relief appropriation if there was a reasonable chance of survi- 
vors, but after the passage of several months it would be at 
best helpful. A s  in the information cases, the point is that 
"necessary" and "helpful" relate not to the importance of the 
object itself but to carrying out the purposes of the particular 
appropriation. 

Stolen property was involved in 5 3  Comp. Gen. 7 0 7  (1974). 
The Air Force asked if it could pay a reward, pursuant to local 
custom, to two Thai police officers whose services had been 
instrumental in recovering a stolen road grader. The instance 
was reported to be the first known successful recovery of a 
stolen large piece of American equipment in Thailand. Based on 
6 Comp. Gen. 7 7 4 ,  supra, the Comptroller General held that the 
Air Force could pay the reward from its appropriation for emer- 
gencies and extraordinary expenses, successor to the old 
"contingent expense" appropriation. 

However, apart from that particular appropriation, the 
decision held that there was no authority for the reward. This 
part of the decision was based on 8 Comp. Gen. 613, supra, once 
again implying that the rules in the information cases would 
apply to missing property as well. 
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( d )  C o n t r a c t u a l  Basis 

The b a s i s  of t h e  r i g h t  t o  a r eward  is c o n t r a c t u a l ;  t h a t  
i s ,  t h e r e  m u s t  be a n  o f f e r  and  a n  a c c e p t a n c e .  The r a t i o n a l e  
is t h a t  " n o  p e r s o n  b y  h i s  v o l u n t a r y  a c t  c a n  c o n s t i t u t e  h i m s e l f  
a c r e d i t o r  o f  t h e  Government." 20 Comp. Dec. 767 ,  769 ( 1 9 1 4 ) .  
( S e e  " V o l u n t a r y  C r e d i t o r s , "  C h a p t e r  11, t h i s  Manual . )  

Where a r eward  is b a s e d  o n  t h e  " n e c e s s a r y  e x p e n s e "  t h e o r y  
r a t h e r  t h a n  o n  e x p l i c i t  s t a t u t o r y  a u t h o r i t y ,  t h e  d e c i s i o n s  h o l d  
t h a t  t h e r e  m u s t  b e  a n  o f f e r  o f  r eward  b e f o r e  a r eward  c a n  b e  
c la imed.  P e r f o r m a n c e  of t h e  s e r v i c e  c o n s t i t u t e s  t h e  a c c e p t a n c e .  
S e e ,  e . g . ,  3 Comp. Gen. 734 ( 1 9 2 4 ) ;  26 C o m p .  Gen. 605  ( 1 9 4 7 ) .  

The o f f e r  may be i n  t h e  form o f  a " s t a n d i n g  o f f e r "  promul-  
g a t e d  by  r e g u l a t i o n .  See, e . g . ,  B-131689, J u n e  7 ,  1 9 5 7 ,  i n  
which  a T r e a s u r y  D e c i s i o n  c o n s t i t u t e d  t h e  o f f e r  f o r  a n  IRS re- 
ward.  I t  is  a l s o  p o s s i b l e  f o r  a n  o f f e r  t o  b e  i m p l i e d  from 
prac t ice  or  c o u r s e  of c o n d u c t .  For example ,  a r eward  was h e l d  
payable t o  a n  i n f o r m e r  u n d e r  t h e  p r o h i b i t i o n  laws w i t h o u t  a 
s p e c i f i c  o f f e r  i n  4 Comp. Gen. 255 ( 1 9 2 4 ) .  The i n f o r m e r  was a 
member of a "gang o f  w h i s k e y  t h i e v e s "  and  t h e  Comptroller 
G e n e r a l  n o t e d  t h a t  "Under  s u c h  c o n d i t i o n s  no  s p e c i f i c  a g r e e m e n t  
f o r  c o m p e n s a t i o n  is g e n e r a l l y  made, b u t  w i t h  a man o f  s u c h  
c h a r a c t e r  t h e r e  i s ,  and  p r a c t i c a l l y  mus t  be,  t o  o b t a i n  t h e  
i n f o r m a t i o n ,  a n  u n d e r s t a n d i n g  t h a t  t h e r e  w i l l  b e  compensa t ion . "  
- I d . ,  a t  256 .  Both of t h e s e  c o n c e p t s  were combined i n  A-23019, 
May 2 4 ,  1 9 2 8 ,  i n v o l v i n g  a r eward  f o r  f i n d i n g  a l o s t  Navy t o r p e d o .  
I n  v i ew o f  t h e  p r e v a i l i n g  u n d e r s t a n d i n g  i n  t h e  a rea  and  p a s t  
p rac t i ce ,  t h e  N a v y l s  r e g u l a t i o n s  were viewed a s  " i m p l i c i t l y "  
making a s t a n d i n g  o f f e r .  

S i m i l a r l y ,  where  a reward  is b a s e d  o n  e x p r e s s  s t a t u t o r y  
a u t h o r i t y  and  t h e  s t a t u t e  e i t h e r  is d i s c r e t i o n a r y  o r  a u t h o r i z e s  
t h e  a g e n c y  t o  " o f f e r  and pay"  a r e w a r d ,  t h e r e  m u s t  be a n  o f f e r  
b e f o r e  payment  c a n  b e  made. 4 1  C o m p .  Gen. 410 ( 1 9 6 1 )  ( i n v o l v -  
i n g  1 4  U.S.C. S 6 4 3 ) ;  20 Comp.  D e c .  767 ( 1 9 1 4 )  ( a p p r e h e n s i o n  of 
a d e s e r t e r ) .  On t h e  o t h e r  h a n d ,  p r e s u m a b l y ,  i f  a s t a t u t e  pro- 
v i d e d  f o r  a reward as a matter of e n t i t l e m e n t ,  t h e  r e a s o n s  f o r  
r e q u i r i n g  a n  o f f e r  would b e  l e s s  c o m p e l l i n g .  

A s  t o  w h e t h e r  t h e  c l a i m a n t  m u s t  have  knowledge o f  t h e  
o f f e r ,  t h e  d e c i s i o n s  a re  n o t  e n t i r e l y  c o n s i s t e n t .  Cases i n v o l v -  
i n g  t h e  a p p r e h e n s i o n  o f  deserters h a v e  h e l d  t h a t  p e r f o r m a n c e  of 
t h e  s e r v i c e  g i v e s  r ise t o  a n  o b l i g a t i o n  o n  t h e  p a r t  o f  t h e  
Government t o  pay t h e  o f f e r e d  r e w a r d  n o t w i t h s t a n d i n g  t h e  c l a i -  
m a n t ' s  l a c k  o f  knowledge  o f  t h e  o f f e r  when h e  p e r f o r m e d  t h e  
s e r v i c e .  27 Comp. Dec. 47 ( 1 9 2 0 ) ;  20 Comp. Dec. 767 ( 1 9 1 4 ) ;  
B-41659, May 2 6 ,  1944.  On t h e  o the r  h a n d ,  cases i n v o l v i n g  t h e  
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f i n d i n g  of lost  proper ty  have  h e l d  t h a t  knowledge  i s  r e q u i r e d .  
T h u s ,  i n  26 Comp.  Gen. 605  ( 1 9 4 7 1 ,  a r e w a r d  t h e  Navy had 
offered f o r  t h e  d i s c o v e r y  of a l o s t  a i r p l a n e  was d e n i e d  where  
t h e  p e r s o n  d i s c o v e r i n g  t h e  a i r p l a n e  had  n o  knowledge  o f  t h e  
o f f e r  a t  t h e  t i m e  h e  p e r f o r m e d  t h e  s e r v i c e .  T h i s  r u l i n g  was 
f o l l o w e d  i n  4 1  Comp. Gen. 410 ( 1 9 6 1 ) ,  h o l d i n g  t h a t  t h e  Coast 
Guard c o u l d  n o t  pay a r e w a r d  u n d e r  1 4  U.S.C. S 643 t o  one who 
had  n o  k n o w l e d g e  of t h e  p u b l i s h e d  o f f e r .  S e e  a l s o  A-35247, 
A p r i l  1, 1 9 3 1  ( e s c a p e d  p r f s o n e r ) .  The l a t t e r  g r o u p  o f  d e c i -  
s i o n s  p u r p o r t s  t o  b e  b a s e d  o n  t h e  " g r e a t  w e i g h t  of a u t h o r i t y . "  
26 Comp. Gen. a t  606. 

( e )  R e w a r d  Payments  t o  Estates 

Reward p a y m e n t s  fo r  i n f o r m a t i o n  f u r n i s h e d  t o  t h e  Govern- 
ment  a re  i n  t h e  n a t u r e  o f  c o m p e n s a t i o n  f o r  s e r v i c e s  r e n d e r e d  
r a t h e r  t h a n  p e r s o n a l  g r a t u i t i e s ,  and  t h e  r i g h t  t o  f i l e  a claim 
f o r  t h e  r e w a r d  vests  a t  t h e  t i m e  t h e  c o m p e n s a t i o n  is  e a r n e d  
( i . e . ,  t h e  services  p e r f o r m e d ) .  C o n s e q u e n t l y ,  t h a t  r i g h t  is  
n o t  d e f e a t e d  w h e r e  t h e  i n f o r m a n t  d i e s  p r i o r  t o  f i l i n g  a 
claim or r e c e i v i n g  t h e  r eward .  The i s s u e  was d i s c u s s e d  i n  
5 Comp. Gen. 6 6 5  ( 1 9 2 6 ) ,  i n  which  GAO a p p r o v e d  t h e  payment  of 
a r e w a r d  t o  t h e  l e g a l  r e p r e s e n t a t i v e  of a n  i n f o r m a n t ' s  e s t a t e  
f o r  i n f o r m a t i o n  f u r n i s h e d  u n d e r  t h e  p r e d e c e s s o r  o f  1 9  U.S.C. 
s 1 6 1 9 ,  e v e n  t h o u g h  t h e  i n f o r m a n t  had n o t  f i l e d  a claim p r io r  
t o  h i s  d e a t h .  See a l so  2 Comp. Dec. 514 ( 1 8 9 6 )  ( c u s t o m s ) ;  
R-131689, J u n e  7 ,  1 9 5 7  ( i n t e r n a l  r e v e n u e ) ;  B-129886-O.M., 
December 2 8 ,  1 9 5 6  ( i n t e r n a l  r e v e n u e ) .  

I n  c o n t r a s t ,  a n  award f o r  a n  employee s u g g e s t i o n  (see 
" G i f t s , "  t h i s  C h a p t e r )  i s  a p e r s o n a l  g r a t u i t y ,  lapses a t  t h e  
d e a t h  of t h e  employee and d o e s  n o t  become p a r t  o f  h i s  e s t a t e .  
2 4  Comp. Gen. 6 7 3  ( 1 9 4 5 ) .  I n  t h e  c i t e d  d e c i s i o n ,  t h e  employee  
d i e d  b e f o r e  t h e  agency had approved  payment ,  b u t  t h e  Comptroller 
G e n e r a l  i n d i c a t e d  t h a t  t h e  r e s u l t  would be t h e  same e v e n  i f  a l l  
n e c e s s a r y  s teps  p r e l i m i n a r y  t o  payment  had  b e e n  t a k e n  p r io r  t o  
t h e  e m p l o y e e ' s  d e a t h .  Under  t h e  Government  Employees  I n c e n t i v e  
Awards A c t  ( 5  U.S.C, 9 4505)  and  t h e  c o r r e s p o n d i n g  s t a t u t e  fo r  
m i l i t a r y  p e r s o n n e l  (10 U . S . C .  S 1 1 2 4 ) ,  t h e  d e p a r t m e n t  o r  a g e n c y  
h a s  d i s c r e t i o n  t o  pay a n  award n o t w i t h s t a n d i n g  t h e  d e a t h  o f  t h e  
employee  o r  member i f  t h e  s u g g e s t i o n  was made d u r i n g  t h e  p e r i o d  
o f  employment o r  a c t i v e  d u t y .  The d i f f e r e n c e  i s  t h a t  i f  t h e  
a g e n c y  c h o o s e s  n o t  t o  e x e r c i s e  t h a t  d i s c r e t i o n ,  t h e  employee's 
e s t a t e  h a s  n o  claim. 

( f )  Rewards  to Government  Employees 

A r e w a r d  may n o t  be p a i d  t o  a Government  employee for  
s e r v i c e s  r e n d e r e d  w i t h i n  t h e  scope o f  h i s  o f f i c i a l  d u t i e s .  F o r  
example, i n  4 Comp.  Gen. 687 ( 1 9 2 5 1 ,  a Deputy  U n i t e d  S t a t e s  
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M a r s h a l  c l a i m e d  a r e w a r d  f o r  a p p r e h e n d i n g  a m i l i t a r y  d e s e r t e r .  
The Comptroller G e n e r a l  h e l d  t h a t  t h e  r e w a r d  c o u l d  n o t  be p a i d  
s i n c e  t h e  Marsha l  had been a c t i n g  i n  h i s  o f f i c i a l  capaci ty  
r a t h e r  t h a n  h i s  personal capaci ty .  S e e  a l so  7 C o m p .  Gen. 307 
( 1 9 2 7 ) ;  A-17808, March 3 0 ,  1927 ;  A-35247, A p r i l  1, 1931.  

However,  i f  a n  employee performs s e r v i c e s  beyond t h e  
scope of h i s  o f f i c i a l  d u t i e s  fo r  which  a r e w a r d  h a s  b e e n  
o f f e r e d ,  t h e  r eward  may be p a i d  s i n c e  t h e  employee was a c t i n g  
i n  h i s  c a p a c i t y  as a p r i v a t e  c i t i z e n .  Thus ,  a r e w a r d  was h e l d  
p a y a b l e  t o  a pa t ro l  i n s p e c t o r  f o r  t h e  I m m i g r a t i o n  S e r v i c e  who 
had a p p r e h e n d e d  a m i l i t a r y  d e s e r t e r  s i n c e  t h e  a c t i o n  was o u t -  
s i d e  t h e  scope of h i s  o f f i c i a l  d u t i e s .  5 Comp. Gen. 447 
( 1 9 2 5 ) .  S e e  a l so  A-17066, March 2 ,  1927.  

The p r o h i b i t i o n  a g a i n s t  a n  employee's r e c e i v i n g  a r eward  
f o r  s e r v i c e s  performed i n  t h e  c o u r s e  of h i s  o f f i c i a l  d u t i e s  
a p p l i e s  a s  wel l  t o  r e w a r d s  o f f e r e d  b y  non-Government s o u r c e s .  
The p r i n c i p l e  i s  i l l u s t r a t e d  i n  49 Comp. Gen. 819 ( 1 9 7 0 ) .  An 
A i r  F o r c e  Major, f l y i n g  a low-level t r a i n i n g  m i s s i o n  i n  t h e  
Republic o f  Colombia ,  s p o t t e d  a c a r g o  p l a n e  u n l o a d i n g  i n  a 
s u s p i c i o u s  l o c a t i o n .  H e  n o t i f i e d  t h e  Colombian  a u t h o r i t i e s  
who s e i z e d  wha t  t u r n e d  o u t  t o  b e  a l o a d  o f  c o n t r a b a n d .  Under 
Colombian law,  t h e  i n f o r m a n t  was e n t i t l e d  t o  a r e w a r d  of 
25  p e r c e n t  of t h e  t o t a l  v a l u e  of t h e  c o n t r a b a n d .  However, 
a n y  e a r n i n g s  of a n  employee i n  e x c e s s  of h i s  r e g u l a r  compen- 
s a t i o n ,  e a r n e d  i n  t h e  c o u r s e  of p e r f o r m i n g  h i s  o f f i c i a l  d u t i e s ,  
b e l o n g  t o  t h e  Governmeht .  T h e r e f o r e ,  t h e  Major c o u l d  n o t  k e e p  
t h e  r e w a r d  b u t  had t o  t u r n  i t  i n  f o r  d e p o s i t  i n  t h e  T r e a s u r y .  

A n o t h e r  r e a s o n  t h e  Major c o u l d  n o t  k e e p  t h e  r e w a r d  i s  t h e  
p r o h i b i t i o n  i n  t h e  C o n s t i t u t i o n  ( A r t . .  I ,  sec. 8 ,  c l .  9 )  a g a i n s t  
t h e  a c c e p t a n c e  b y  a Government  o f f i c e r  o r  employee of g i f t s  or 
emoluments  f rom a f o r e i g n  gove rnmen t  w i t h o u t  t h e  c o n s e n t  o f  
C o n g r e s s .  
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(14) State and Local Taxes 

It has long been held that the doctrine of sovereign 
immunity and the Supremacy Clause of the Constitution (Art. 
VI, cl. 2) combined to prohibit the States from taxing the 
Federal Government or its activities. ElcCulloch v. Maryland, 
17 U.S. (4 Wheat.) 316 (1819). This early interpretation was 
aimed essentially at the preservation of the Federal system: 
Chief Justice Marshall wrote in ElcCulloch that "the power to 
tax is the power to destroy." 17 U.S. at 431. Since that 
time, however, both Federal activities and State taxing 
schemes have grown in complexity and sophistication, and today 
there are some limited exceptions to the rule that the Federal 
Government can pay no tax. 

Sta%e taxation problems center on two distinct types of 
taxing schemes: Taxes linked to business transactions involv- 
ing the Federal Government, typically sales and use taxes, and 
property-oriented taxes linked to ownership or use of various 
types of real and personal property located within the geog- 
raphical boundaries of a State. Each of these tax types is 
discussed here. 

(a) Tax on Business Transactions to Which the 
Federal Government is a Partv 

The key question in determining whether the Federal 
Government may pay a sales or other tax imposed on its purchase 
of goods or services within a State depends on where the legal 
incidence of the tax falls. This concept was first enunciated 
by the Supreme Court in Alabama v. King and Boozer, 314 U.S. 1 
(1941). There, a construction contractor building a Federal 
project objected to the State's imposition of sales tax on its 
purchase of building materials used in construction. It argued 
that such purchases should be exempt from State taxation as the 
costs would ultimately be borne by the Federal Government and 
thereby violate Federal immunity from State tax. The Supreme 
Court made the distinction between the economic burden imposed 
on the United States when it must pay more for goods and serv- 
ices because of sales taxes levied against the seller of goods 
to the Government, and the constitutionally impermissible burden 
which occurs when the Government, as a purchaser of goods, is 
directly liable to the State for taxes imposed on a transaction. 
In other words, if the tax is a tax on the seller and one which 
he alone is obligated to pay, the Government may reimburse the 
seller for his total cost including tax. But if the buyer is 
in any way legally responsible for the payment of the tax, the 
Federal Government as a buyer cannot be held responsible for 
such payment. 
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T h i s  r u l e - - t h a t  t h e  Government may p a y  a v a l i d  " v e n d o r  
t a x "  e v e n  i f  i t  e n d s  up  b e a r i n g  t h e  u l t i m a t e  economic  b u r d e n ,  
b u t  is  c o n s t i t u t i o n a l l y  immune from a " v e n d e e  tax"- -has  b e e n  
r e c o g n i z e d  and  applied i n  numerous d e c i s i o n s  of t h e  Comp- 
t r o l l e r  G e n e r a l .  E . g . ,  2 1  Comp.  Gen. 733  ( 1 9 4 2 ) ;  2 1  Camp. 
Gen. 1119  ( 1 9 4 2 ) ;  23  Comp. Gen. 957 ( 1 9 4 4 ) ;  24 Comp. Gen. 150  
( 1 9 4 4 ) ;  46 Comp. Gen. 363  ( 1 9 6 6 ) .  Where a S t a t e  t a x  app l i e s  
t o  r e n t a l s  as  w e l l  a s  p u r c h a s e s ,  t h e  r u l e  w i l l  apply t o  
r e n t a l s  also.  S e e  49 Comp. Gen. 204 ( 1 9 6 9 ) ;  B-168593, 
J a n u a r y  1 3 ,  1971 ;  B-170899, November 1 6 ,  1970.  

Two p o i n t s  n u s t  be emphas ized  a t  t h e  o u t s e t .  F i r s t ,  
t h e r e  are many d o z e n s  o f  cases i n  t h i s  area and  i t  is impos- 
s ib l e  t o  t rea t  them a l l  h e r e .  The cases i n c l u d e d  h a v e  b e e n  
s e l e c t e d  t o  i l l u s t r a t e  t h e  more i m p o r t a n t  p r i n c i p l e s  and  t h e  
k i n d s  o f  p r o b l e m s  t h a t  a r i se .  Second ,  m e n t i o n  of a p a r t i c u l a r  
S ta te  i n  t h e  f o l l o w i n g  d i s c u s s i o n  is d e s i g n e d  p r i m a r i l y  t o  
i l l u s t r a t e  a type of t a x  and is  n o t  p r e s e n t e d  as a d e f i n i t i v e  
s t a t e m e n t  o f  t h e  law of t h a t  S t a t e .  S t a t e  laws and  t h e i r  
j u d i c i a l  i n t e r p r e t a t i o n s  may change  f rom t i m e  t o  t i m e .  Thus ,  
w h i l e  a c i t e d  d e c i s i o n  may s t i l l  r e f l e c t  t h e  l a w  of t h a t  S t a t e ,  
t h e r e  is  no  g u a r a n t e e  o f  t h i s  and o t h e r  d e c i s i o n s  i n v o l v i n g  
t h a t  S t a t e  may e x i s t  which  are  n o t  c i t e d .  

I n  d e t e r m i n i n g  w h e t h e r  t h e  l e g a l  i n c i d e n c e  of a p a r t i c u l a r  
t a x  is  o n  t h e  v e n d o r  o r  t h e  v e n d e e ,  GAO w i l l  follow j u d i c i a l  
p r e c e d e n t  where  a v a i l a b l e .  I f  t h e r e  a r e  no  F e d e r a l  j u d i c i a l  
d e c i s i o n s  o n  p o i n t ,  t h e  d e t e r m i n a t i o n  of t h e  h i g h e s t  c o u r t  o f  
t h e  S t a t e  i n  q u e s t i o n  w i l l  be c o n t r o l l i n g .  2 1  Comp. Gen. 843  
( 1 9 4 2 ) ;  B-172025, March 3 0 ,  1971.  

Nowhere is  t h e  vendor /vendee  c o n c e p t  more c l e a r l y  i l l u s -  
t r a t e d  t h a n  i n  t h e  many cases c o n s i d e r e d  by GAO o n  t h e  payment  
of S t a t e  g a s o l i n e  taxes. 

I n  57 Comp. Gen. 59 ( 1 9 7 7 ) ,  t h e  Comptroller G e n e r a l  h e l d  
t h a t ,  u n d e r  t h e  Vermont t a x  o n  g a s o l i n e  d i s t r i b u t o r s  which  is 
r e q u i r e d  b y  l a w  t o  b e  passed a l o n g  t o  dea lers  and  which  d e a l e r s  
i n  t u r n  are r e q u i r e d  t o  col lect  from consumers ,  t h e  consumer  i s  
l e g a l l y  ob l iga ted  t o  pay t h e  t a x .  T h i s  t a x  c o l l e c t i o n  mechanism 
c o n s t i t u t e s  a vendee  t a x ,  and  where  t h e  Government is  t h e  v e n d e e ,  
i t  is  c o n s t i t u t i o n a l l y  immune. S u b s e q u e n t l y ,  t h e  Comptroller 
G e n e r a l  a d v i s e d  a c e r t i f y i n g  o f f i c e r  t h a t ,  b a s e d  on 57 Comp.  
Gen. 5 9 ,  h e  c o u l d  n o t  properly c e r t i f y  v o u c h e r s  c o v e r i n g  t h e  
Vermont f u e l  t a x .  B-190293, Sep tember  22 ,  1978.  

A s imi l a r  r e s u l t  f l owed  from t h e  C a l i f o r n i a  s t a t e  g a s o l i n e  
t a x ,  which  t h e  d e a l e r  was r e q u i r e d  t o  co l lec t  from a consumer  
" i n s o f a r  a s  p o s s i b l e . "  55 Comp.  Gen. 1358 ( 1 9 7 6 ) .  T h a t  

3-188 



f i n d i n g  was p r e d i c a t e d  i n  p a r t  on  t h e  Supreme C o u r t ' s  
d e t e r m i n a t i o n  i n  Diamond N a t i o n a l  Corp. v.  S t a t e  Board of 
E q u a l i z a t i o n ,  4 2 5  U.S. 268 ( 1 9 7 6 1 ,  t h a t  t h e  C a l i f o r n i a  s a l e s  
t a x ,  which  had a n  i d e n t i c a l l y  worded r e q u i r e m e n t ,  was imposed 
on  t h e  vendee .  I n  55 C o m p ,  Gen. 1358 ,  GAO a l so  c o n s i d e r e d  
g a s o l i n e  taxes  i n  t h r e e  o t h e r  s t a t e s .  P e n n s y l v a n i a ' s  t a x  was 
a n  excise t a x  on  d e a l e r - u s e r s  (mean ing  r e t a i l  s e r v i c e  s t a t i o n  
opera tors ) .  The s t a t u t e  d i d  n o t  p r o v i d e  a n y  mechanism f o r  
t h e  d e a l e r - u s e r  t o  s e e k  r e i m b u r s e m e n t  from t h e  consumer  and  
t h e r e f o r e  i t  was assumed t h a t  t h e  t a x  l e v i e d  a g a i n s t  t h e  
d e a l e r - u s e r  would become a p a r t  o f  t h a t  r e t a i l e r ' s  o p e r a t i n g  
e x p e n s e s .  A c c o r d i n g l y ,  t h e  Government  c o u l d  pay, a s  a p a r t  
o f  t h e  p u r c h a s e  p r i ce ,  t h e  amount o f  t a x  on  t h e  r e t a i l e r  who 
w a s  r e q u i r e d  b y  s t a t u t e  t o  assume t h a t  t a x  a s  a cost  of d o i n g  
b u s i n e s s .  

The N e w  Mexico g a s o l i n e  t a x  was a t a x  o n  t h e  u s e r s  of 
S t a t e  h i g h w a y s ,  c o l l e c t e d  by  t h e  r e t a i l  d e a l e r  of g a s o l i n e .  
The t a x  was added  a t  t h e  pump t o  t h e  p e r - g a l l o n  cost of gaso -  
l i n e .  S i n c e  t h e  i n c i d e n c e  o f  t h i s  t a x  was on  t h e  v e n d e e ,  when 
t h e  U n i t e d  S t a t e s  p u r c h a s e d  f u e l  i n  N e w  Mexico,  i t  was exempt 
f rom t h e  t ax .  I n  Hawaii t h e  t ax  was i n  t h e  form o f  a l i c e n s e  
f e e  p a i d  b y  r e t a i l  d i s t r i b u t o r s  o f  g a s o l i n e ,  T h i s  l i c e n s e  fee 
was imposed d i r e c t l y  o n  t h e  d i s t r i b u t o r s  w i t h  n o  d i r e c t  
recourse a g a i n s t  t h e  consumers  o f  g a s o l i n e ,  a l t h o u g h  t h e  amount 
o f  t h e  l i c e n s e  fee was u n d o u b t e d l y  c o n s i d e r e d  i n  s e t t i n g  t h e  
b a s i c  cost  of f u e l  s o l d  by  t h o s e  re ta i lers .  F o r  t h i s  r e a s o n  
t h e  Government  was a u t h o r i z e d  t o  p a y  t h e  f u l l  r e t a i l  pr ice  
i n c l u d i n g  w h a t e v e r  amount was a t t r i b u t a b l e  t o  t h e  t a x .  

I n  t h e  S t a t e  o f  W a s h i n g t o n ,  a t a x  on  d i s t r i b u t o r s  of 
g a s o l i n e  w a s  found t o  be a v e n d o r  t a x  and t h e  u n i t e d  S t a t e s  
was t h e r e f o r e  r e q u i r e d  t o  p a y  w h a t e v e r  amount  would b e  added  
t o  t h e  p u r c h a s e  pr ice  o f  g a s o l i n e  t o  r e p r e s e n t  t h a t  t a x .  
28 Comp. Gen. 706 ( 1 9 4 9 ) .  The S t a t e  t ax  s t a t u t e ,  however ,  
p r o v i d e d  f o r  a r e f u n d  t o  t h e  F e d e r a l  Government fo r  g a s  pumped 
i n t o  v e h i c l e s  t h e  Government owned and o p e r a t e d .  No e x e m p t i o n  
e x i s t e d  f o r  Government - ren ted  commercial v e h i c l e s  i n  t h e  S t a t e  
s t a t u t e  and  t h e  Comptroller G e n e r a l  h e l d  t h e r e f o r e  t h a t  t h e  
t a x  f o r  r e n t e d  cars was p r o p e r l y  p a y a b l e .  B-154266, J u n e  25 ,  
1964 

I n  a s imi la r  S t a t e  e x e m p t i o n  s i t u a t i o n ,  C a l i f o r n i a  l a w  
p r o v i d e d  for  a r e f u n d  o f  t h e  t a x  pa id  o n  g a s o l i n e  fo r  v e h i c l e s  
o p e r a t e d  e n t i r e l y  o f f  s t a t e  h ighways .  The S t a t e  courts had 
found  t h a t  t h e  term "highway" d i d  n o t  encompass  r o a d s  r u n n i n g  
i n  and  t h r o u g h  n a t i o n a l  p a r k s .  T h e r e f o r e ,  r e l y i n g  on  t h e  
S t a t e ' s  i n t e r p r e t a t i o n  o f  i ts  own s t a t u t e ,  GAO c o n c l u d e d  t h a t  
no  t a x  was p a y a b l e  on  g a s o l i n e  used  i n  v e h i c l e s  d r i v e n  o n l y  
on  t h e  g r o u n d s  of a n a t i o n a l  monument. 42 Comp.  Gen. 593  
( 1 9 6 3 ) .  
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Even i f  a t a x  is a v a l i d  vendor t a x ,  i f  i t  is a p p l i e d  
d i s c r i m i n a t o r i l y  t o  t h e  United S t a t e s  and n o t  t o  o t h e r  buye r s ,  
i t  may n o t  be p a i d .  I n  B-156561, J u n e  2 2 ,  1965,  GAO recom- 
mended r e f e r r a l  t o  t h e  Department of  J u s t i c e  of t h e  Missis- 
s i p p i  g a s o l i n e  t a x .  M i s s i s s i p p i  taxed g a s o l i n e  s o l d  t o  bo th  
t h e  Fede ra l  Government and l o c a l  mun ic ipa l  governments.  
However, i t  refunded t h e  amount of  t a x  p a i d  by mun ic ipa l  
governments and d i d  n o t  do  t h e  same f o r  t h e  F e d e r a l  p u r c h a s e r .  
T h i s  was found t o  be improper.  

T h u s  t h e  immunity of t h e  United S t a t e s  from t a x a t i o n  
depends on whether t h e  Government is i t s e l f  be ing  t a x e d ,  i n  
which c a s e  t h e  s e l l e r  o f  goods is merely a c o l l e c t i o n  a g e n t  
f o r  t h e  S t a t e .  S i m i l a r l y ,  an agency r e l a t i o n s h i p  between t h e  
U n i t e d  S t a t e s  and a c o n t r a c t o r  whereby t h e  c o n t r a c t o r  is  a c t -  
i ng  s o l e l y  a s  t h e  Government's pu rchas ing  a g e n t  and t i t l e  t o  
goods purchased never  v e s t s  i n  t h e  c o n t r a c t o r ,  c r e a t e s  a 
s i t u a t i o n  where c o n s t i t u t i o n a l  immunity from tax can  be i n -  
voked. See Kern-Limerick, Inc .  v .  S c u r l o c k ,  347 U.S. 1 1 0  
(1954)  ; B-177215, November 30 ,  1972. 

A type  o f  vendor tax w h i c h  t h e  F e d e r a l  Government m u s t  
n e a r l y  a lways pay is a b u s i n e s s  p r i v i l e g e  or  g r o s s  r e c e i p t s  
t a x .  An example of  t h i s  kind of  tax is  t h e  I l l i n o i s  R e t a i l e r s  
Occupat iona l  Tax d i s c u s s e d  i n  4 2  Comp. Gen. 517 ( 1 9 6 3 ) ,  
43 Comp. Gen. 7 2 1  ( 1 9 6 4 ) ,  and B - 1 6 2 4 5 2 ,  October 6 ,  1967. T h i s  
is a p e r s o n a l  tax on domes t i c  and f o r e i g n  conce rns  f o r  t h e  
p r i v i l e g e  of  do ing  b u s i n e s s  i n  t h e  S t a t e .  I t  is commonly 
measured a s  a p e r c e n t a g e  o f  g r o s s  r e c e i p t s .  S i m i l a r  taxes 
have been h e l d  t o  be payable  i n  t h e  S t a t e s  o f  N e w  Mexico 
( B - 1 4 7 6 1 5 ,  December 1 4 ,  1 9 6 1 ) ,  Arizona ( 2 7  Comp. Gen.  767 
( 1 9 4 8 ) ;  B-167150, February 1 7 ,  1 9 7 0 ) ,  and Hawaii ( 3 7  Comp. 
Gen.  7 7 2  ( 1 9 5 8 ) ;  4 9  Comp. Gen. 2 0 4  ( 1 9 6 9 ) ) .  A " b u s i n e s s  
p r i v i l e g e "  tax on motor f u e l  s e l l e r s  imposed by Kansas C i t y ,  
M i s s o u r i ,  was h e l d  payab le  i n  32 Comp. Gen. 423 ( 1 9 5 3 ) .  

F r e q u e n t l y  b u s i n e s s  p r i v i l e g e  t a x e s  a r e  imposed on p u b l i c  
u t i l i t i e s .  When t h i s  is  done by law and t h e  u t i l i t y  company 
is p e r m i t t e d  t o  t r e a t  t h e  t ax  a s  a n  o p e r a t i n g  expense  and i n -  
c o r p o r a t e  t h e  amount of  tax i n t o  i t s  b a s i c  b i l l i n g  r a t e ,  a 
c o n s t i t u t i o n a l l y - p e r m i s s i b l e  vendor tax is c r e a t e d .  R-148667, 
May 1 5 ,  1962;  B - 1 4 4 5 0 4 ,  June 9 ,  1 9 6 7 .  T h i s  is t r u e  e v e n  where 
t h e  pass - through is r e q u i r e d  by a S t a t e  u t i l i t y  r e g u l a t o r y  
body, a s  l ong  a s  t h e  tax i t s e l f ,  based on t h e  s t a t u t e  t h a t  
e s t a b l i s h e d  i t ,  q u a l i f i e s  a s  a "vendor t ax . "  6 1  Comp. 
Gen. (B-204517, February 2 2 ,  1 9 8 2 ) .  Where t h e  b u s i n e s s  
p r i v i l e g e  t a x  is a v a l i d  vendor t a x ,  i t  can be pa id  even i f  i t  
is  a t t r i b u t e d  t o  tax and s e p a r a t e l y  s t a t e d  on t h e  u t i l i t y  b i l l .  
32 Comp. Gen. 577 ( 1 9 5 3 ) ;  B-144504, June  30,  1970. The t h e o r y  
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i s  t h a t  t h e  " t a x , "  e v e n  t h o u g h  s epa ra t e ly  s t a t e d ,  i s ,  i n  
e f f e c t ,  a n  a u t h o r i z e d  r a t e  i n c r e a s e  d e s i g n e d  t o  recover t h e  
r e v e n u e  n e c e s s a r y  t o  permit  t h e  u t i l i t y  t o  m a i n t a i n  t h e  
a l l o w e d  r a t e  of r e t u r n  o n  i t s  i n v e s t m e n t .  See B-167999, 
December 31,  1 9 6 9 .  However ,  p a y m e n t  may n o t  be a p p r o v e d  w h e r e  
t h e  t a x  is  co l lec ted  o n l y  from t h e  Federa l  Governmen t  o r  w h e r e  
t h e  c o l l e c t i o n  of t h e  t a x  wou ld  h a v e  a d i s c r i m i n a t o r y  e f f e c t  
o n  F e d e r a l  a c t i v i t i e s .  B-159685,  A p r i l  7 ,  1 9 6 7 .  

The  G o v e r n m e n t ' s  o b l i g a t i o n  t o  pay a n y  t a x  i s  a l s o  d e p e n -  
d e n t  u p o n  i t s  c o n t r a c t u a l  a g r e e m e n t  w i t h  t h e  s e l l e r .  The  
t y p i c a l  l a n g u a g e  i n  G o v e r n m e n t  c o n t r a c t s  fo r  t h e  p u r c h a s e  of 
g o o d s  o r  s e r v i c e s  rec i tes  t h a t  t h e  o f f e r e d  p r ice  i n c l u d e s  a l l  
a p p l i c a b l e  S t a t e  a n d  l o c a l  t a x e s .  T h i s  m e a n s  t h a t  t h e  Govern-  
m e n t  c a n n o t  be r e q u i r e d  t o  pay a n y  a d d i t i o n a l  a m o u n t  f o r  tax .  
B-162667,  December 1 9 ,  1 9 6 7 ;  B-134347,  March 1, 1 9 6 6 .  T h i s  
app l i e s  e v e n  t o  taxes w h i c h  a r e  f i rs t  i m p o s e d  w h i l e  t h e  con-  
t r a c t  is i n  e x i s t e n c e .  B-160129,  December 7 ,  1 9 6 6 .  I n  s u c h  
c i r c u m s t a n c e s  i t  is n o t  r e l e v a n t  t h a t  t h e  t a x  i n v o l v e d  h a s  
b e e n  f o u n d  t o  be a v a l i d  v e n d o r  t a x  from w h i c h  t h e  U n i t e d  
S t a t e s  i s  n o t  immune; t h e r e  c a n  b e  n o  l i a b i l i t y  u n l e s s  t h e  
c o n t r a c t  agrees  t o  r e i m b u r s e  t a x e s .  2 3  Comp. Gen. 957  ( 1 9 4 4 ) ;  
4 5  Comp. Gen.  1 9 2  ( 1 9 6 5 ) ;  R-148311-O.M., A p r i l  2 0 ,  1 9 6 2 .  

O t h e r  c o n t r a c t  l a n g u a g e ,  of c o u r s e ,  may d i c t a t e  d i f f e r e n t  
r e s u l t s .  A c o n t r a c t  f o r  t h e  " a c t u a l  costs"  wou ld  j u s t i f y  t h e  
r e i m b u r s e m e n t  t o  t h e  c o n t r a c t o r  of b a c k  t a x e s  a n d  i n t e r e s t  
a s s e s s e d  a g a i n s t  h im when a c o u r t  f o u n d  t h a t  t h e  c o n t r a c t o r  was 
n o t  e x e m p t  o n  a c o n s t i t u t i o n a l  b a s i s .  B-147316-O.M., J a n u a r y  9 ,  
1 9 6 2 .  T h e  same r e s u l t  wou ld  apply i n  t h e  case of a c o n t r a c t  
f o r  a cost  p l u s  f i x e d  fee ,  s u c h  a s  t h e  c o n t r a c t  i n  Alabama v .  
K ing  a n d  B o o z e r ,  c i t e d  above. 35 C o m p .  Gen. 378  ( 1 9 5 5 ) .  
L i k e w i s e ,  a c o n t r a c t  t o  pay 50 p e r c e n t  of a n y  new t a x  i m p o s e d  
b y  a S t a t e  wou ld  i n c l u d e  a b u s i n e s s  p r i v i l e g e  t a x  assessed 
a g a i n s t  a corporate  c o n t r a c t o r .  B-152325,  December 1 2 ,  1 9 6 3 .  

A c o n t r a c t o r  may be e n t i t l e d  t o  e q u i t a b l e  r e l i e f  i n  
c e r t a i n  very  l i m i t e d  c i r c u m s t a n c e s  w h e r e  b o t h  t h e  c o n t r a c t o r  
a n d  t h e  G o v e r n m e n t  are m i s t a k e n  a s  t o  t h e  a p p l i c a b i l i t y  of a 
S t a t e  tax  t o  a p a r t i c u l a r  c o n t r a c t  a n d  w h e r e  t h e  c o n t r a c t o r  
r e a s o n a b l y  r e l i e s  o n  a n  i n n o c e n t  r e p r e s e n t a t i o n  of a Govern-  
m e n t  a g e n t  t h a t  n o  t a x  a p p l i e s .  I n  s u c h  cases,  t h e  c o n t r a c t  
may be r e f o r m e d  a n d  t h e  pr ice  i n c r e a s e d  t o  i n c l u d e  t h e  a p p l i -  
cab le  S t a t e  t a x .  B-169959, A u g u s t  3 ,  1 9 7 0 .  The  l e g a l  con-  
cep t  u n d e r l y i n g  s u c h  a r e s u l t  i s  u n j u s t  e n r i c h m e n t  a n d  i t  is 
i m p o r t a n t  t o  k e e p  i n  mind t h a t  s u c h  equ i t ab le  r e l i e f  d e p e n d s  
o n  t h e  e x i s t e n c e  of a m u t u a l  m i s t a k e  of l a w .  B-180071,  
F e b r u a r y  2 5 ,  1 9 7 4 .  
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If a contractor entitled under the contract to be 
reimbursed for State taxes pays a State tax which is later 
judicially determined to be invalid, the contractor is never- 
theless entitled to reimbursement (43 Comp. Gen. 721 (1964)) 
unless the contractor paid the tax without being required 
to do so (38 Comp. Gen. 624 (1959)). 

Throughout the preceding discussion, the Government has 
been the buyer. Tax prbblems may also arise where the Govern- 
ment is the seller, although there have been few decisions in 
this area. In one case, the Texas use tax statute required 
sellers to obtain a permit, collect the tax, and remit collec- 
tions to the State Comptroller. The Comptroller General held 
that the State could not impose these requirements on the 
disposal of surplus Federal property by the General Services 
Administration under the Federal Property and Administrative 
Services Act of 1949. 41 Comp. Gen. 668 (1962). The theory 
is that a State may not infringe on the right of the Federal 
Government to conduct its official activities free from State 
control or regulation. 41 Comp. Gen. 668 cites several other 
decisions in which this principle has been applied in various 
contexts. 

(b) Property-related Taxes 

Federal land located within State borders is also exempt 
from State property taxes on the same constitutional theory 
discussed above. United States v. Allegheny County, 322 U.S. 
174 (1944). For loss of income due to the presence of large 
Federal holdings of real property within a particular district 
or State, the Congress may compensate local taxing authorities 
by means of payments in lieu of taxes. These payments are 
generally described in B-149803, May 15, 1972. The rationale 
is that Congress chooses specifically to compensate a local 
taxing authority for the hardship which the exemption of 
Federal lands from property tax works on the local government's 
activities. The authority of the General Accounting Office in 
this matter does not extend to evaluating either the utility of 
or necessity for such payments. Payments may also be made 
pursuant to specific legislation setting up a new Federal 
enclave. See B-145801, September 20, 1961. 

- 

Just as States are barred from levying general property 
taxes against Federal property, they are likewise prevented 
from making assessments against Federal land for local improve- 
ments. Such assessments are typically made for paving or 
repairing streets or sidewalks, installing sewers, and similar 
local governmental services. The decisions have uniformly held 
that an assessment for local improvements is an involuntary 
exaction and as such constitutes a tax which the United States 
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may not be required to pay. E.g., 27 Comp. Gen. 20 (1947); 
18 Comp. Gen. 562 (1938); B-184146, August 20, 1975; B-160936, 
March 13, 1967; B-155274, October 7, 1964; R-150207, November 8, 
1962. Any assessment which is related to a fixed dollar amount 
multiplied by the number of front feet of the Government's 
property, or computed on a square footage basis, is not payable 
on the grounds that it is a tax. E.g., B-159084, May 11, 1966; 
B-168287, February 12, 1970; B-178517-O.M., April 22, 1974. 

It makes no difference whether the land on which the 
improvements are to be made is Federally-owned or State-owned. 
B-157435, October 6, 1965. See also 32 Comp. Gen. 296 (1952). 
Also, the determination of whether a particular assessment can 
be paid does not depend on the taxing authority's characteriza- 
tion of the payment. Thus, payment has been denied where the 
assessment was termed a "benefit assessment" (B-168287, 
November 9, 1970), a "systems development charge" (B-183094 , 
May 27, 1975), or an "invoice for services" (49 Comp. Gen. 72, 
infra). Regardless of the designation, if the charge is com- 
puted on a footage basis or in the same manner as the taxes 
levied against other property owners, it cannot be paid. 

However, even though an assessment may not be paid as 
such, the Comptroller General has recognized that the State or 
municipality may be compensated on a quantum meruit basis for 
the fair and reasonable value of the services actually received 
by the United States. 18 Comp. Gen. 562 (1938); 49 Comp. 
Gen. 72 (1969); B-166287, November 9, 1970. 

In order to be paid on a quantum meruit basis, the 
claimant must show how it arrived at the amount claimed. An 
unsupported statement that the sum represents the fair and 
reasonable value of the services renaered is not sufficient. 
Although the claim need not be presented on a "quantity of use" 
basis, only when it is clearly shown that the specified method 
of computation is based purely upon the value of the particular 
services rendered to the Government may any payment be made. 
B-177325, November 27, 1972; B-168287-O.M., March 29, 1971; 
B-168287-O.M., July 28, 1972. However, where a precise deter- 
mination of the benefit received by the Government cannot 
reasonably be made, payment has been allowed where the method 
of computation used did not appear unreasonable under the cir- 
cumstances. B-168287-O.M., July 28, 1972. In any event, the 
quantum meruit payment cannot exceed the amount of the statutory 
assessment. B-168287-O.M., May 15, 1973. 

Applying the above principles, the Comptroller General 
concluded in one case that a special assessment based on the 
Federal property's ratable share of the cost of necessary repairs 
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and improvements  t o  a sep t ic  sewage system c o u l d  b e  p a i d  o n  a 
quantum m e r u i t  ba s i s .  €3-177325, November 27 ,  1972.  However, 
i n  B-179618, November 1 3 ,  1 9 7 3 ,  a n  a s s e s s m e n t  a g a i n s t  a n  A i r  
F o r c e  b a s e  f o r  m a i n t e n a n c e  o f  a d r a i n a g e  d i t c h  b a s e d  o n  t h e  
" b e n e f i t "  t o  t h e  l a n d  c o u l d  n o t  b e  p a i d  s i n c e  t h e r e  was no  
i n d i c a t i o n  o f  how t h e  amount o f  t h e  " b e n e f i t "  had  b e e n  com- 
pu ted  and no  showing t h a t  t h e  a s s e s s m e n t  r e p r e s e n t e d  t h e  f a i r  
and r e a s o n a b l e  v a l u e  of t h e  s e r v i c e s  r e n d e r e d  t o  t h e  Govern- 
ment .  S i m i l a r l y ,  a m u n i c i p a l  a s s e s s m e n t  based on  s u c h  factors  
a s  l a n d  a rea ,  s t r u c t u r e  v a l u e ,  and s i z e  was found t o  be a t a x  
and t h e r e f o r e  n o t  p a y a b l e  i n  B-183094, Flay 2 7 ,  1975.  

The p r i n c i p l e  t h a t  a S t a t e  o r  m u n i c i p a l i t y  may b e  p a i d  on 
a quantum m e r u i t  b a s i s  f o r  services a c t u a l l y  r e n d e r e d  is  
a n o t h e r  way o f  s a y i n g  t h a t  a " s e r v i c e  c h a r g e "  f o r  s e r v i c e s  
r e n d e r e d  is n o t  a t ax .  E . g . r  4 9  Comp. Gen. 72 ( 1 9 6 9 ) .  How- 
e v e r ,  t h i s  h a s  no  r e l e v a n c e  t o  services which  t h e  g o v e r n m e n t a l  
u n i t  i s  r e q u i r e d  by law t o  p r o v i d e .  F u r t h e r  e labora t ion  is  
c o n t a i n e d  i n  t h e  s e c t i o n  e n t i t l e d  " F i r e f i g h t i n g  and O t h e r  
M u n i c i p a l  S e r v i c e s , "  -- supra,  t h i s  C h a p t e r .  

Where a l oca l  gove rnmen t  f i n a n c e s  major improvements ,  
s u c h  a s  sewers, by means o f  i s s u i n g  r e v e n u e  b o n d s ,  and l e v i e s  
a s u r c h a r g e  on  i t s  service c h a r g e  t o  l i q u i d a t e  t h e  bonded 
i n d e b t e d n e s s ,  a F e d e r a l  u s e r  o f  t h e  sewer s e r v i c e  u n d e r  a 
c o n t r a c t u a l  o b l i g a t i o n  t o  p a y  t h e  s e r v i c e  c h a r g e  may a l so  
pay  t h e  s u r c h a r g e .  4 2  Comp.  Gen. 653 ( 1 9 6 3 ) .  However, GAO 
h a s  q u e s t i o n e d  t h e  payment of bond i n t e r e s t  where  t h a t  
i n t e r e s t  was a t t r i b u t a b l e  t o  t h e  m u n i c i p a l i t y ' s  s h a r e  o f  
i n i t i a l  c o n s t r u c t i o n  costs. R-180221-O.M., March 1 9 ,  1974.  

( c )  T a x e s  P a i d  by F e d e r a l  Employees 

A n o t h e r  way i n  which  t h e  F e d e r a l  Government sometimes 
p a y s  a S t a t e  or l oca l  t ax  is by way o f  r e i m b u r s e m e n t s  t o  a 
Federal  employee who i n c u r r e d  t h e  t a x  d u r i n g  t h e  p e r f o r m a n c e  
o f  o f f i c i a l  b u s i n e s s  or o t h e r  a c t i v i t i e s  which  would q u a l i f y  
him f o r  r e imbursemen t .  F o r  example ,  a member of t h e  Armed 
S e r v i c e s  w a s  e n t i t l e d  t o  r e i m b u r s e m e n t  u n d e r  a Government- 
s u p p o r t e d  h e a l t h  i n s u r a n c e  p l a n  f o r  t h e  f u l l  amount o f  a 
d o c t o r ' s  b i l l ,  i n c l u d i n g  t h e  amount which  was a t t r i b u t a b l e  t o  
N e w  Mexico g r o s s  rece ip ts  t a x ,  a v a l i d  v e n d o r  t a x  d i s c u s s e d  
above .  B-130520, November 3 0 ,  1970.  S e e  a l s o  36 Comp.  
Gen. 6 8 1  ( 1 9 5 7 )  ( S t a t e  g a s o l i n e  t a x ) ;  B-203151, Sep tember  8 ,  
1 9 8 1  ( l o c a l  sa les  t a x  on  r e n t a l  v e h i c l e ) ;  B-160040, J u l y  1 3 ,  
1976 ( c e r t a i n  i n t a n g i b l e  p r o p e r t y  t a x e s  r e i m b u r s a b l e  a s  
r e l o c a t i o n  e x p e n s e s  i n c i d e n t  t o  t r a n s f e r ) .  
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Parkina taxes 

Questions here arise in two contexts--parking meter fees 
and municipal taxes on parking in parking lots or garages. 

The rule for parking meters on public streets is: Unless 
and until there is a contrary judicial determination, appro- 
priated funds may be used to reimburse a Federal employee for 
street parking meter fees incurred while driving a Government- 
owned vehicle on official business, except (1) where the fee 
would impose an impermissible burden on the performance of a 
Federal function, or (2) where the particular fee has been 
held by a court to be a tax or a revenue raising measure (as 
opposed to a traffic regulation device). 46 Comp. Gen. 624 
(1967). - 38/ 

To the extent a parking meter fee may be held to be a tax 
under the above rule, it can be imposed neither against the 
Government nor against the employee-driver as the Government's 
agent. 41 Comp. Gen. 328 (1961). However, even where the fee 
is a tax, i f  the car is unmarked and being used in investiga- 
tive work, the fee can be reimbursed as a necessary cost of the 
investigation. 38 Comp. Gen. 258 (1958). 

The two preceding paragraphs apply to Government-owned 
vehicles. If the employee is using a privately-owned vehicle 
on official business, necessarily-incurred street parking meter 
fees may be reimbursed under 5 U.S.C. S 5704. 41 Comp. 
Gen. 328 (1961). 

Parking meter fees in a municipally owned off-street 
parking lot are not viewed as taxes for purposes of the rule 
stated in 46 Comp. Gen. 624. These fees may therefore be reim- 
bursed whether the employee is driving a Government-owned or 
privately-owned vehicle. 4 4  Comp. Gen. 578 (1965). 

A local tax on parking in a parking lot or garage cannot 
be imposed on a Government-owned vehicle on official business. 
51 Comp. Gen. 367 (1971). However, if the amount of the tax 
is so small that a tax exemption certificate will not be issued 
(see Title 7 of the GAO Policy and Procedures Manual), the em- 
ployee may be reimbursed notwithstanding the Government's 
immunity. 52 Comp. Gen. 83 (1972). The rationale is that the 
administrative cost of asserting the immunity by using the 
certificate would be prohibitive for  such small amounts, 

- 38/ 46 Comp.xn. 624 overruled several earlier decisions and 
modified several others. The text attempts to reflect 
those elements of the modified decisions which remain valid. 
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As with the parking meter fees, an employee using a 
privately-owned vehicle on official business may be reimbursed 
under 5 U.S.C.  s 5704 for local taxes levied on parking in 
lots or garages. 51 Comp. Gen. 367 (1971). 

To sum up the rules on parking taxes and fees: 

1. 

2. 

3 .  

Privately-owned vehicles on official business: 
Employee may be reimbursed for meter fees 
either on a street or in a municipal lot, and 
for taxes on parking in a lot or garage. 

Government-owned vehicle, metered parking: 
Employee may be reimbursed for meter fees on a 
public street unless one of the exceptions in 
46 Comp. Gen. 624 applies, and for meter fees 
in a municipal lot. 

Government-owned vehicle, unmetered parking: 
Employee may be reimbursed for local taxes on 
parking in a lot or garage if the amount is too 
small for the issuance of a tax exemption certi- 
ficate, at least where the taxing entity re- 
quires the certificate as evidence of tax-exempt 
status. 

use of privately-owned vehicles on official business may 
generate other tax-related problems. Thus, an employee 
required to use his privately-owned vehicle while on temporary 
duty in Colorado was charged a car license fee by the State. 
This fee was reimbursable to the employee as part of his travel 
expenses under the Joint Travel Regulations. B-153688, 
September 7, 1966 (non-decision letter). 

Hotel and meal taxes 

A frequent occurrence is the addition of a tax to the 
price of lodging secured by Government employees travelling on 
official business. When a Federal employee rents a room 
directly from the proprietor, he becomes personally liable for 
the amount of the rental, including tax. The Government is not 
a party to the transaction and the tax is therefore not a tax 
on the Government. Accordingly, the employee must pay the tax 
and cannot assert the Government's immunity from local taxes. 
The fact that the Government may reimburse the full rental 
price as part of the employee's travel expenses does not trans- 
form the tax into a tax on the Government. 55 Comp. Gen. 1278 
(1976); B-172621-O.M., August 10, 1976. If local law exempts 
Federal employees from the tax, the employees should use tax 
exemption certificates to claim the exemption. See B-172621, 
April 4, 1973 (non-decision letter). 
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However,  i f  t h e  G o v e r n m e n t - r e n t s  t h e  rooms d i r e c t - l y ,  t h a t  
i s ,  i f  t h e r e  i s  a d i r e c t  c o n t r a c t u a l  r e l a t i o n s h i p  be tween  t h e  
U n i t e d  S t a t e s  and  a h o t e l  or motel f o r  t h e  r e n t a l  o f  rooms t o  
F e d e r a l  employees  o r  o t h e r s ,  t h e  Government  is  e n t i t l e d  t o  
asser t  its immunity from loca l  t a x e s .  55 Comp. Gen. 1278 ( 1 9 7 6 ) .  

S i m i l a r  r e s u l t s  would o c c u r  where  a t a x  w a s  imposed o n  
commercial r e n t a l  o f  a v e h i c l e  o r  a n y  o t h e r  t r a v e l - r e l a t e d  
a c t i v i t y  s u c h  a s  meals o r  o t h e r  t r a n s p o r t a t i o n .  B-167150, 
A p r i l  3 ,  1972.  On t h e  t h e o r y  t h a t  t h e  c o n t r a c t  d e f i n e s  t h e  
l i m i t s  of l i a b i l i t y ,  however ,  a meal t i c k e t  good f o r  t h e  p u r -  
c h a s e  of f o o d  up t o  a maximum d o l l a r  amount may i n c l u d e  amounts  
a t t r i b u t a b l e  t o  a v a l i d  v e n d o r  t a x  up t o  t h e  s p e c i f i e d  d o l l a r  
l i m i t .  I n  t h e  e v e n t  t h e  d o l l a r  l i m i t  were e x c e e d e d ,  however ,  
t h e  r e m a i n d e r  o f  t h e  e x p e n s e  would be p e r s o n a l ,  i n c l u d i n g  t h e  
e x t r a  amoun t s  f o r  t a x .  4 1  C o m p .  Gen. 719 ( 1 9 6 2 ) .  

( d )  Refund and Recovery o f  Tax I m p r o p e r l y  P a i d  

The G e n e r a l  A c c o u n t i n g  O f f i c e  h a s  a d u t y  u n d e r  3 1  U.S.C. 
s 7 1  t o  s e t t l e  and a d j u s t  claims by  and  a g a i n s t  t h e  U n i t e d  
S t a t e s .  39/ Under  t h i s  a u t h o r i t y ,  GAO may d i r e c t  t h e  s e t o f f  
of i m p r o E r l y  p a i d  taxes  a g a i n s t  o t h e r  moneys p a y a b l e  t o  a 
S t a t e .  B-100300, March 1 2 ,  1965;  B-150228, Augus t  5 ,  1973.  
S e t o f f  may b e  a s s e r t e d  a g a i n s t  a n y  money p a y a b l e  t o  a n y  o t h e r  
a g e n c y  of t h e  S t a t e ,  w h e t h e r  o r  n o t  r e l a t e d  t o  t h e  s o u r c e  of 
t h e  e r r o n e o u s  payments .  B-154778, Augus t  6 ,  1964 ;  B-154113, 
J u n e  24 ,  1964;  B-150228, Augus t  5 ,  1963.  

I n  some i n s t a n c e s ,  s e t o f f  a g a i n s t  a d v a n c e s  u n d e r  a F e d e r a l  
g r a n t  p rogram may b e  improper. S e t o f f  a g a i n s t  g r a n t  f u n d s  i s  
d i s c u s s e d  i n  C h a p t e r  1 3 ,  S e c t i o n  H ,  t h i s  Manual. 

Some S t a t e s  p r o v i d e  f o r  r e f u n d s  o f  c e r t a i n  taxes  pa id  b y  
t h e  U n i t e d  S ta tes .  I n  e v a l u a t i n g  t h e s e  r e f u n d  p r o v i s i o n s ,  i t  
is i m p o r t a n t  t o  d e t e r m i n e  w h e t h e r  t h e  t a x  s u b j e c t  t o  r e f u n d  is  
a v e n d o r  t a x  o r  a v e n d e e  t a x .  I f  t h e  t a x  is  a v e n d o r  t a x ,  t h e  
U n i t e d  S t a t e s  is n o t  c o n s t i t u t i o n a l l y  immune f rom payment .  
Thus ,  a n y  r i g h t  t o  a r e f u n d  is p u r e l y  a c r e a t u r e  o f  S t a t e  l a w  
and t h e  u n i t e d  S t a t e s  m u s t  comply w i t h  a n y  c o n d i t i o n s  and  
l i m i t a t i o n s  imposed by  S t a t e  law. B-100300, J u n e  28 ,  1965.  
The f a c t  t h a t  S t a t e  l a w  may permit r e f u n d s  t o  t h e  U n i t e d  S t a t e s  
a s  t h e  u l t i m a t e  b e a r e r  o f  t h e  t ax  i n  c e r t a i n  s i t u a t i o n s  d o e s  
n o t  t r a n s f e r  t h e  l e g a l  i n c i d e n c e  o f  t h e  t a x  t o  t h e  vendee .  
B-152995, J a n u a r y  3 0 ,  1964.  See a l so  27 Comp. Gen. 1 7 9  ( 1 9 4 7 ) .  

- 39/ G A O ' s  claims s e t t l e m e n t  f u n c t i o n  is  d i s c u s s e d  f u l l y  i n  
C h a p t e r  11, t h i s  Manual.  
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I f ,  however ,  t h e  t a x  is  a vendee  t a x ,  t h e  Governmen t ' s  
r i g h t  t o  a r e f u n d  i s  b a s e d  on  t h e  C o n s t i t u t i o n  and i s  w h o l l y  
i n d e p e n d e n t  o f  S ta te  law. T h e r e f o r e ,  i n  c l a i m i n g  a r e f u n d  i n  
t h i s  s i t u a t i o n ,  t h e  U n i t e d  S t a t e s  is n o t  bound by  r e s t r i c t i o n s  
i n  S t a t e  law, s u c h  as  S t a t e  s t a t u t e s  of l i m i t a t i o n s .  B-100300, 
J u n e  2 8 ,  1965;  B-154778, Augus t  6 ,  1964 .  

I f  a r e f u n d  mechanism is a v a i l a b l e ,  t h i s  would b e  t h e  
p r e f e r r e d  method of r e c o v e r i n g  i m p r o p e r l y  p a i d  t a x e s .  42 Comp. 
Gen. 593 ( 1 9 6 3 ) .  Thus ,  upon t h e  r e q u e s t  o f  a S t a t e ,  and a s  
l o n g  a s  t h e  i n t e r e s t s  o f  t h e  Government w i l l  be a d e q u a t e l y  
p r o t e c t e d ,  GAO may a g r e e  t o  d e f e r  s e t o f f  p e n d i n g  t h e  f i l i n g  o f  
a formal claim w i t h  t h e  appropriate  S t a t e  agency .  B-151095, 
J a n u a r y  2 ,  1964.  However, i f  t h e  S t a t e  r e f u s e s  a r e f u n d  t o  
which  t h e  U n i t e d  S t a t e s  is  e n t i t l e d ,  s e t o f f  i s  a g a i n  t h e  proper 
remedy. B-162005, Apr i l  8 ,  1968 ;  39 Comp. Gen. 816 ( 1 9 6 0 ) .  

Where a sales  t a x  h a s  b e e n  i m p r o p e r l y  p a i d ,  t h e  v e n d o r  is  
l i t t l e  more t h a n  a c o l l e c t i o n  a g e n t  f o r  t h e  S t a t e  and  t h e  S t a t e  
i s  t h e  u l t i m a t e  b e n e f i c i a r y  o f  t h e  improper payment .  There-  
f o re ,  c o l l e c t i o n  a c t i o n  s h o u l d  p r o c e e d  a g a i n s t  t h e  S t a t e  r a t h e r  
t h a n  by  s e t o f f  a g a i n s t  t h e  v e n d o r .  4 2  Comp. Gen. 1 7 9  ( 1 9 6 2 ) .  

A s r e e m e n t s  t o  pay d i s p u t e d  t a x  

I n  t h e  c o u r s e  o f  r e s o l v i n g  p r o b l e m s  o v e r  t h e  l i a b i l i t y  o f  
t h e  U n i t e d  S t a t e s  t o  p a y  a p a r t i c u l a r  t a x ,  t h e  Government h a s  
e n t e r e d  i n t o  v a r i o u s  a r r a n g e m e n t s  w i t h  S t a t e s  p e n d i n g  t h e  o u t -  
come o f  l i t i g a t i o n .  I n  o n e  case,  t h e  Government a g r e e d  w i t h  a 
S t a t e  t a x i n g  a u t h o r i t y  t o  f i l e  t a x  forms w i t h o u t  r e m i t t i n g  a n y  
money, and t o  make t h e  a c t u a l  payments  upon a f i n a l  j u d i c i a l  
d e t e r m i n a t i o n  i n  a p e n d i n g  t e s t  case t h a t  t h e  t a x  was v a l i d .  
B-160920, May 1 0 ,  1967.  (The  d e c i s i o n ,  a f t e r  t h e  Supreme C o u r t  
u p h e l d  t h e  v a l i d i t y  o f  t h e  t a x ,  h e l d  t h a t  t h e  back  t a x e s  s h o u l d  
be  paid n o t w i t h s t a n d i n g  e x p i r a t i o n  o f  t h e  S t a t e  s t a t u t e  of 
l i m i t a t i o n s . )  

I n  a n o t h e r  case, t h e  Government n e g o t i a t e d  a n  a g r e e m e n t  
w i t h  c o n t r a c t o r s  whose c o n t r a c t s  were b e i n g  s u b j e c t e d  t o  a 
q u e s t i o n a b l e  S t a t e  sales  t a x ,  u n d e r  which  t h e  G e n e r a l  S e r v i c e s  
A d m i n i s t r a t i o n  a g r e e d  t o  pay t h e  t a x  and t h e  c o n t r a c t o r s  
p romised  t o  r e f u n d  t h e  amounts  p a i d  i f  t h e  t a x  was u l t i m a t e l y  
d e t e r m i n e d  t o  b e  u n c o n s t i t u t i o n a l .  B-170899, November 1 6 ,  
1970.  S e e  a l s o  50 Comp.  Gen. 343 ( 1 9 7 0 ) .  

( e )  O t h e r  P r i n c i p l e s  

Funds p a i d  o v e r  t o  a g r a n t e e  u n d e r  a F e d e r a l  g r a n t  program 
may b e  used  t o  p a y  a n o n d i s c r i m i n a t o r y  S t a t e  s a l e s  t a x  o n  pu r -  
c h a s e s  made w i t h  g r a n t  f u n d s .  37 Comp. Gen. 8 5  ( 1 9 5 7 ) .  The same 
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result would apply to purchases by a contractor under a con- 
tract with a grantee financed from Federal grant funds. 
R-177215, November 30, 1972. The reason is that the funds, 
once paid over to the grantee, lose their identity as Federal 
funds and are no longer subject to restrictions on the direct 
expenditure of appropriations. (See Chapter 13, this Manual, 
for further elaboration on this principle.) Appropriations 
for National Guard operations, however, are not grants to the 
States and the Government's immunity from taxation therefore 
applies. 4 2  Comp. Gen. 631 (1963). 

Similarly, a municipal sales tax imposed on a "village 
corporation" established under the Alaska Native Claims 
Settlement Act and funded in part by Federal funds is not a 
tax on the United States since the village corporation is not 
a Federal agency and the funds, once distributed to the corpo- 
ration, are essentially private funds. B-205150, January 27, 
1982 (non-decision letter). 

In 46 Comp. Gen. 363 (19661, the Comptroller General 
considered a program under which the United States was to share 
the cost of materials and services procured by farmers to carry 
out a conservation program. The Department of Agriculture had 
proposed a procedure whereby the United States would make its 
cost-sharing payments directly to the vendors. Since the mate- 
rials purchased would not become the property of the United 
States, the procedure was viewed as essentially a "credit 
device" provided to the farmers, and the Comptroller General 
concluded that the payments could include State sales taxes. 

Where evidence of tax-exempt status is required, the 
evidence is normally in the form of a "tax exemption certifi- 
cate." This is a printed form (Standard Form 1094) and is 
usually processed individually. Procedures for the use of tax 
exemption certificates are prescribed by the General Services 
Administration. Under Title 7 of the GAO Policy arid Procedures 
Manual, tax exemption certificates should not be used where the 
amount of the tax is less than $10. The reason is that the 
cost of processing the certificates would not justify their use 
for the smaller amounts. See B-128043, May 22, 1975 (non- 
decision letter); B-114365-O.M., August 16, 1976. Therefore, 
taxes of less than $10 should be paid regardless of the Govern- 
ment's entitlement to immunity, at least where a tax exemption 
certificate would otherwise be required to take advantage of 
the immunity. The use of blanket exemption certificates and 
multiple exemption certificates is discussed in 41 Comp. 
Gen. 560 (1962). 

Finally, the taxes covered in this Section have been those 
which arise most frequently in decisions of the Comptroller 
General. There are many other types of State and local taxes 
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which may affect Federal employees or otherwise involve the use 
of appropriated funds. Some of them are: 

1. State and local income taxes. By statute, 
for the District of Columbia and any other 
State, city, or county which provides for 
the collection of income tax by withhold- 
ing, the Secretary of the Treasury must 
enter into an agreement with the applicable 
jurisdiction to withhold the tax from Federal 
employees. 5 U.S.C. S S  5516, 5517, 5520. 

2. Possessory interest taxes. This is essentially 
a type of property tax. An example is the 
California tax on 'lpossessory interests" in 
improvements on tax-exempt land. The Supreme 
Court upheld the validity of the tax in a suit 
brought by Federal employees required to live 
in housing owned by the Forest Service. The 
Court found that the tax was nondiscriminatory 
and that its legal incidence fell upon the 
employees and not the United States. United 
States v. County of Fresno, 429 U.S. 452 
(1977). See also B-191232, June 20, 1978. 
Where the Government provides quarters for 
employees and collects rent under 5 U.S.C. 
s 5911, the rental rate may be adjusted to 
discount an applicable possessory interest 
tax, but the adjustment must be approved by 
t h e  Office of Management and Budget and may 
not be retroactive. E-194420, October 15, 
1981. 

3. Occupational license fees. These are fees 
imposed by a State, usually on members of a 
particular occupation or profession, such as 
doctors, as a prerequisite to being able to 
practice in .that State. Federal employees 
may or may not be exempted. Apart from the 
question of a State's authority to impose 
such fees on Federal employees performing 
Federal functions, even if the fee is valid, 
it is considered a personal expense and not 
reimbursable from appropriated funds. 
49 Comp. Gen. 450 (1970); 46 Comp. Gen. 695 
(1967); 31 Comp. Gen. 81 (1951). The same 
principle applies to licenses to operate 
motor vehicles. 21 Comp. Gen. 769, 772 
(1942); 6 Comp. Gen. 432 (1926). For a 
related discussion, see the subsection on 
Attorneys in the section entitled "rlember- 
ship Fees," Chapter 3, this Manual. 
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(15) Telephone Services 

(a) Telephone Service to Private Residences 

31 U.S.C. s 679 provides: 
"Except as otherwise provided by law, no money 

appropriated by any Act shall be expended for tele- 
phone service installed in any private residence or 
private apartment or for tolls or other charges for 
telephone service from private residences or private 
apartments, except for long-distance telephone tolls 
required strictly for the public business, and so 
shown by vouchers duly sworn to and approved by the 
head of the department, division, bureau, or office 
in which the official using such telephone or 
incurring the expense of such tolls shall be 
employed * * * . I t  

The omitted portion exempts residences leased or owned by the 
United States Government in foreign countries for use of the 
Foreign Service. 

The statute was originally enacted in 1912. Its purpose, 
quite simply, was to prevent the use of public funds for pri- 
vate telephone service for Government officials. An early 
unpublished decision of the Comptroller of the Treasury pointed 
out that the statute-- 

"grew out of the fact that a large number of 
public officers here in the District of Columbia 
had installed in their private residences tele- 
phones at Government expense under the guise of 
their use for public purposes, when in truth the 
Government had provided them with sufficient 
telephones in their public offices to transact 
all the public business." 

Unpublished decision of November 12, 1912, 63 MS Comp. 
Dec. 575, quoted in 19 Comp. Dec. 350, 352 (1912) and in 
53 Comp. Gen. 195, 197 (1973). 

For the most part, the statute has been strictly applied. 
The earlier decisions said with such frequency that the words 
became virtually automatic that the language of the statute is 
"plain and comprehensive," the "prohibition is mandatory," and 
the statute "leaves no room for the exercise of discretion on 
the part of the accounting officers of the Government." E.g., 
21 Comp. Gen. 997, 999 (1942). Thus, except for long-distance 
calls properly certified as necessary, charges for residential 
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telephones (installation, connection, monthly equipment 
rental, and basic service charges) nay not be paid from appro- 
priated funds. 

Funds to which the statute applies 

The statute is a direct restriction on the use of "money 
appropriated by any Act." As such, it applies not only to 
direct appropriations from the Treasury but also to funds 
which constitute appropriated funds by operation of law. Thus, 
the statute applies to expenditures from the revolving fund 
established by the Federal Credit Union Act since the author- 
ity to maintain a revolving fund constitutes a continuing 
appropriation. 35 Comp. Gen. 615, 618 (1956). Similarly, the 
authority to retain rentals from certain defense housing pro- 
jects and to use the funds for maintenance of the housing units 
makes them appropriated funds and therefore subject to 31 U.S.C. 
§ 679. 21 Comp. Gen. 239 (1941). 

Along these same lines, the Comptroller General held in 
4 Comp. Gen. 19 (1924) that the Alaska Railroad could not 
designate residential telephones as "operating expenses" and 
pay for them from revenues derived from operating the railroad. 
The Comptroller pointed out in that case that the authority to 
do "all necessary things" to accomplish a statutory purpose 
confers legal discretion, not unlimited discretion, and the 
authority is therefore subject to statutory limitations such as 
31 U.S.C. S 679. 4 Comp. Gen. at 20. The same point was made 
in 35 Comp. Gen. 615, 618, supra, and in €3-130288, February 27, 
1957. 

What is a private residence? 

Simply stated, a private residence is where you live as 
opposed to where you work, assuming the two can be distinguished. 
Cases where the two cannot be distinguished are discussed later. 

The statute applies to "any private residence or private 
apartment." It makes no difference that the residence is 
Government-owned or on public land. 19 Comp. Dec. 198 (1912); 
7 Comp. Gen. 651 (1928); 35 Comp. Gen. 28 (1955). It therefore 
fully applies to permanent residential quarters on a military 
installation. 21 Comp. Gen. 997 (1942); B-61938, September 8 ,  
1950; A-99355, January 11, 1939. It does not apply, however, 
to tents or other temporary structures on a military post which 
are not available for family occupancy, notwithstanding that 
military personnel may use them as temporary sleeping quarters. 
21 Comp. Gen. 905 (1942). 

3-202 



In 41 Comp. Gen. 190 (1961), the statutory prohibition 
was held not applicable to the installation of telephones in 
hotel rooms occupied by officials on temporary duty where neces- 
sitated by the demands of the mission. 

An early decision stated that "private" means set apart 
for the exclusive personal use of any one person or family. 
19 Comp. Dec. 198, 199 (1912). Following this approach, the 
Comptroller General held that appropriated funds could be used 
to install and operate local-service telephones in Army barracks 
occupied by large numbers of enlisted personnel. 53 Comp. 
Gen. 195 (1973). An earlier decision, 35 Comp. Gen. 28  (1955), 
applied the prohibition to several Government-owned residences, 
one of which was used to house a number of employees. While 
these two cases may appear inconsistent at first glance in that 
the telephones in both instances would be available for the 
personal use of the residents, the apparent distinction is that 
Army appropriations are available for the welfare and recreation 
of military personnel so that the "personal use" aspect in the 
Army barracks case was not necessarily dispositive. 

Application of the general rule 

As noted above, 31 U.S.C. S 679 is a mandatory prohibition 
and has been strictly applied. A large number of decisions has 
established that the prohibition applies even though the tele- 
phones are to be extensively used in the transaction of public 
business and even though they may be desirable or necessary from 
an official standpoint. 59 Comp. Gen. 723, 724 (1980) and cases 
cited therein. There is no discretion involved. 

Relevant factors are whether the telephone will be freely 
available for the employee's personal use and whether facilities 
other than the employee's residence exist for the transaction of 
official business. The employee's personal desires are irrele- 
vant, Thus, it makes no difference that the employee doesn't 
want the telephone and has asked to have it removed. 33 Comp. 
Gen. 530 (1954); A-99355, January 11, 1939. The fact that a 
telephone is unlisted is also immaterial. 15 Comp. Gen. 885 
(1936). 

The rule is well illustrated in a 1980 decision in which 
the District Commander of the Seventh Coast Guard District 
sought to be reimbursed for a telephone installed in his resid- 
ence. The Commander was in charge of the Cuban Refugee Freedom 
Flotilla in the Florida Straits. He was in daily contact with 
the various Federal, State, and local agencies involved and was 
required to be available 24 hours a day. Since this situation 
placed a burden on the Commander's immediate family by restrict- 
ing their personal use of the home telephone, he had another 
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telephone installed for official business. In view of the 
statutory prohibition, and since the Commander was already pro- 
vided with an office by the Coast Guard, reimbursement could 
not be allowed. 59 Comp. Gen. 723 (1980). For an earlier 
decision applying the prohibition notwithstanding the need for 
employees to be available on a 24-hour basis, see 11 Comp. 
Gen. 87 (1931). 

A somewhat similar situation was presented in B-130288, 
February 27, 1957. There, the Federal Mediation and Concilia- 
tion Service sought authority to pay for telephones in the 
homes of mediators stationed in cities where office accommoda- 
tions were not provided. The mediators had to work out of 
their homes and were required to be available 24 hours a day. 
Applying the statutory prohibition, the Comptroller General 
concluded that the agency could not pay for the telephones, 
nor could it pay for an answering service. However, there was 
no reason a mediator couldn't list his private telephone number 
under the agency's name, and the Government could pay for this 
listing. By doing this, the Government would not be paying 
for personal use of the telephone. Once again, as noted 
earlier, the Comptroller pointed out that the authority to make 
expenditures "deemed necessary" does not include the authority 
to disregard mandatory statutory restrictions on the use of 
appropriated funds. 

In B-175732, May 19, 1976, it was proposed to install a 
telephone in the "galley" (kitchen) of the Coast Guard Com- 
mandant's home, for use by a "subsistence specialist" who 
worked there and presumably had no access to other telephones. 
The argument was that while the galley may have been part of 
the Commandant's private residence, it was the subsistence spe- 
cialist's duty station and since he had no other office, he had 
to conduct Government business from the galley. GAO found the 
proposal prohibited by 31 U.S.C. § 679. Although the duties of 
the subsistence specialist--the procurement of food, supplies, 
and services--were official to him, they nevertheless accrued 
largely if not exclusively to the personal benefit of the 
Commandant and were not sufficient to justify an exception. 

While 31 U.S.C. S 679 does not by its express terms apply 
to the installation of mobile radio telephones in private auto- 
mobiles, the policy considerations behind the statute apply with 
equal force, and the Comptroller General has indicated that GAO 
would view this as an unauthorized use of appropriated funds. 
R-186877, August 12, 1976. 

Exceptions 

To say that the statute is strictly applied is not to 
suggest that there are no exceptions. 
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There have been some statutory exceptions. For example, 
early decisions applied 31 U.S.C. S 679 equally to diplomatic 
personnel overseas since the statute as originally enacted 
permitted no distinctions. See 10 Comp. Gen. 428 (1931); 
11 Comp. Gen. 365 (1932); 15 Comp. Gen. 963 (1936); 16 COmP. 
Gen. 59 (1936). Congress in 1940 created a statutory excep- 
tion, now included in 31 U.S.C. S 679, for residences owned 
or leased by the United States in foreign countries for use 
of the Foreign Service. The restrictions on long-distance 
tolls, however, still apply. 

Another statutory exception is 31 U.S.C. S 680, enacted 
in 1922, covering telephones deemed necessary in connection 
with the construction and operation of locks and dams for 
navigation, flood control, and related water uses, under 
regulations of the Secretary of the Army. Still another is 
16 U . S . C .  S 580f, for telephones necessary for the protection 
of national forests. - 40/ 

Non-statutory exceptions generally stem from situations 
where private residence and official duty station are one and 
the same. If the Government has made available office facili- 
ties elsewhere, it is clear that a residential telephone can- 
not be charged to appropriated funds no matter how badly it is 
needed for official business purposes. E.g., 22 Comp. Dec. 602 
(1916); 59 Comp. Gen. 723, supra. However, a few exceptions 
have been recognized where a Government-owned private residence 
was the only location available under the circumstances for the 
conduct of official business. 

The first of these exceptions occurred in the unpublished 
decision of November 12, 1912, cited above, 63 MS Comp. 
Dec. 575, in which the Comptroller of the Treasury held that a 
Forest Ranger who must necessarily use a telephone on official 
business and use it from his station in the forest, which also 
happens to be the place where he lives, would be entitled to 
have a telephone installed at Government expense. (This 
situation would now be covered by 16 U.S.C. S 580f.) 

The Comptroller General reached a similar result in 
4 Comp. Gen. 891 (1925), in which an isolated lighthouse keeper 
was allowed to have a telephone installed in his combined home 
and duty station at Government expense. Similar exceptions 
were granted for a lock tender in 19 Comp. Dec. 350 (1912) and 
a national park superintendent in 19 Comp. Dec. 212 (1912). 

- 40/  The editors have made no attempt to identify all statutory 
exceptions. Those listed are given merely as illustrations. 
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Note that in all of these cases the combined residence/ 
duty station was Government-owned. The exception has not been 
extended to privately-owned residences which are also used for 
the conduct of official business. 26 Comp. Gen. 668 (1947); 
B-130288, February 27, 1957. The theory seems to be that, in 
a privately-owned residence, the degree of personal use as 
opposed to likely official need is considered so great as to 
warrant an absolute prohibition since there would be no other 
practical way to control abuse, whereas some flexibility is 
afforded for Government-owned residences where sufficient 
official use for telephones exists. 53 Comp. Gen. 195, 197-98 
(1973). 

It should also be noted that isolation alone is not 
sufficient to justify an exception. In 35 Comp. Gen. 28 
(1955), 31 U.S.C. S 679 was held to prohibit payment for tele- 
phones in Government-owned residences of Department of Agri- 
culture employees at a sheep experiment station. The 
employees claimed need for the telephones because they fre- 
quently received calls outside of normal office hours from 
Washington or to notify them of unexpected visitors and ship- 
ments of perishable goods, and because they were sometimes 
stranded in their residences by severe blizzards. 4 Comp. 
Gen. 891 was distinguished because the telephone in that case 
was installed in a room equipped and used only as an office 
and was not readily available for personal use. 

Exceptions have occasionally been sought, b u t  only rarely 
granted, on the grounds of military necessity. Several cases 
illustrate the general rule. For example, in A - 9 9 3 5 5 ,  
January 11, 1939, a telephone could not be maintained at Govern- 
ment expense in the private quarters of the Officer-in-Charge 
on a Naval installation because several telephones were avail- 
able in established offices on the station. This decision was 
followed in 21 Comp. Gen. 997 (1942) and 33 Comp. Gen. 530 
(1954). The prohibition applies equally to an intra-base 
system not connected to outside commercial trunk lines. 
B-61938, September 8 ,  1950. The Navy now has statutory 
authority to use its appropriations to pay for the installa- 
tion and use (except for personal long distance calls) of 
extension telephones connecting public quarters occupied by 
naval personnel (but not civilian employees) with station 
switchboards. 10 U.S.C. s 7576. 

An exception was made to permit the installation in the 
residence of the Pearl Harbor Fire Marshal (a civilian employee) 
of a telephone extension which was mechanically limited to 
emergency fire calls. 32 Comp. Gen. 431 (1953), modifying 
32 Comp. Gen. 271 (1952). See also 21 Comp. Gen. 905 (1942). 
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In B-128144, June 29, $956, GAO approved a proposal to install 
direct telephone lines from an Air Force Command Post switch- 
board to the private residences of certain high level civilian 
and military officials to ensure communications in the event 
of a national emergency. Air Force regulations prohibited the 
use of these lines for anything but urgent official business 
in the event of a national emergency and authorized the 
recording of conversations as a safeguard against abuse. 

Following B-128144, supra, GAO approved a General Services 
Administration proposal to install Federal Secure Telephone 
Service (FSTS) telephones in the residences of certain high 
level civilian and military officials certified by their 
agency heads as having national security responsibilities. 
61 Comp. Gen. - (B-199793, January 27, 1982). The system 
was designed to provide a secure communications capability to 
permit the discussion of classified material that could not be 
discussed over private telephones. As in the 1956 decision, 
the proposal included a number of safeguards against abuse, 
which GAO deemed adequate. 

A different type of exception occurred in 60 Comp. 
Gen. 490 (1981). In order to ensure continuous service, the 
Government secures telephone service for the residence of the 
Air Deputy for the Allied Forces Northern Europe in Norway by 
long-term lease with the Norwegian Telephone Company. Normally, 
the Air Deputy pays the charges. The question presented was 
who should pay the charges accruing during a vacancy in the 
position. The Comptroller General held that since the quarters 
were not the private residence of either the outgoing or the 
incoming Air Deputy during the period of vacancy, no public 
official received the benefit of the service during that period. 
Therefore, payment from appropriated funds would not thwart the 
statutory purpose. 

The decision distinguished an earlier case, 11 Comp. 
Gen. 365 (1932), denying payment for telephone service to the 
residence of the U.S. Ambassador to Mexico during a period when 
the position was vacant. In the 1932 case, the service had 
been retained during the interim period mainly through inadvert- 
ence. In 60 Comp. Gen. 490, on the other hand, retention of 
the service was necessary to avoid delays in reinstallation 
when the new Air Deputy moved in. The decision did note, how- 
ever, that except in limited situations of public necessity 
such as the one involved, telephone service should ordinarily 
be cancelled during periods of nonoccupancy. 
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( b )  Long D i s t a n c e  C a l l s  

R e s i d e n t i a l  t e l e p h o n e s  ( 3 1  U.S.C. S 6 7 9 )  

3 1  U.S.C. s 679 ,  q u o t e d  a t  t h e  b e g i n n i n g  of t h i s  S e c t i o n ,  
permits  t h e  r e i m b u r s e m e n t  of l o n g  d i s t a n c e  c a l l s  made f rom 
r e s i d e n t i a l  t e l e p h o n e s  i f  t h e y  are  properly c e r t i f i e d  as  b e i n g  
" r e q u i r e d  s t r i c t l y  fo r  t h e  p u h l i c  b u s i n e s s . "  

C a l l s  b i l l e d  o n  a message  u n i t  bas i s  a re  r e g a r d e d  a s  loca l  
c a l l s .  B-75124, May 1 0 ,  1948 ;  A-13067, Apr i l  3 0 ,  1940 ;  A-13067, 
June  1 7 ,  1939.  Thus ,  mu l t i -message  u n i t  c h a r g e s  are  n o t  reim- 
b u r s a b l e  e v e n  i f  i n c u r r e d  o n  o f f i c i a l  b u s i n e s s .  T h i s  i s  t r u e  
r e g a r d l e s s  of w h e t h e r  t h e  c a l l s  are d i a l e d  d i r e c t l y  or placed 
t h r o u g h  a n  operator ,  35 Comp.  Gen. 6 1 5  ( 1 9 5 6 ) :  B-126760, 
Augus t  2 1 ,  1972.  

N o r m a l l y ,  t h e  o r i g i n a l  i t e m i z e d  b i l l  f rom t h e  t e l e p h o n e  
company is r e q u i r e d  i n  o r d e r  t o  o b t a i n  r e i m b u r s e m e n t .  However, 
i n  o n e  case where  t h e  a g e n c y  l o s t  t h e  o r i g i n a l  i n v o i c e  and t h e  
t e l e p h o n e  company was u n a b l e  t o  f u r n i s h  a copy o f  t h e  o r i g i n a l  
i t e m i z e d  b i l l ,  a l e t t e r  from t h e  t e l e p h o n e  company i n d i c a t i n g  
t h e  e x a c t  amount  r e p r e s e n t i n g  l o n g  d i s t a n c e  t o l l  c h a r g e s  was 
h e l d  a c c e p t a b l e  as  t h e  best e v i d e n c e  o b t a i n a b l e .  3 2  Comp. 
Gen. 432 ( 1 9 5 3 ) .  ( E v i d e n t i a r y  r e q u i r e m e n t s  i n  t h e  p r e s e n t a -  
t i o n  of claims are d i s c u s s e d  i n  C h a p t e r  11, t h i s  Manua l , )  

I n  B-149048, J u l y  18 ,  1 9 6 2 ,  GAO e v a l u a t e d  a p r o p o s e d  
Depar tmen t  of J u s t i c e  r e g u l a t i o n  which  would h a v e  r e q u i r e d  
Federa l  M a r s h a l s  t o  p a y  t h e  cost  of l o n g  d i s t a n c e  t e l e p h o n e  
c a l l s  f rom t h e i r  homes t o  t h e i r  o f f ices  on  e v e n i n g s  and week- 
e n d s .  The Depar tmen t  f e l t  t h a t  a m a r s h a l ' s  c h o i c e  n o t  t o  l i v e  
i n  t h e  c i t y  o f  h i s  h e a d q u a r t e r s  w a s  a matter of p e r s o n a l  con- 
v e n i e n c e  and  t h e r e f o r e  t h e  cost  of communica t ion  s h o u l d  be a 
p e r s o n a l  e x p e n s e .  S i n c e  t h e r e  w a s  no  r e q u i r e m e n t  f o r  a m a r s h a l  
t o  l i v e  n e a r  h i s  work s i t e ,  and  s i n c e  s t a t u t o r y  a u t h o r i t y  
e x i s t e d  t o  r e i m b u r s e  l o n g  d i s t a n c e  c a l l s  n e c e s s a r y  for  o f f i c i a l  
b u s i n e s s ,  GAO recommended a g a i n s t  t h e  proposed r e g u l a t i o n .  

Government  t e l e p h o n e s  ( 3 1  U . S . C .  S 6 8 0 a )  

31 U.S.C. S 680a  p r o v i d e s  t h a t  " n o  p a r t  of a n y  appropria- 
t i o n  f o r  a n y  e x e c u t i v e  d e p a r t m e n t ,  e s t a b l i s h m e n t ,  o r  a g e n c y  
s h a l l  b e  used  for t h e  payment  of l o n g - d i s t a n c e  t e l e p h o n e  c a l l s  
except f o r  t h e  t r a n s a c t i o n  of p u b l i c  b u s i n e s s  which  t h e  
i n t e r e s t s  of t h e  Government r e q u i r e  t o  be so t r a n s a c t e d  * * *," 
Payments  m u s t  b e  c e r t i f i e d  as  n e c e s s a r y  i n  t h e  i n t e r e s t  of t h e  
Government .  
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The language of 31 U.S.C. S 680a applies to residential 
as well as Government telephones and it is often cited along 
with 31 U.S.C. 679 in residential telephone cases. However, 
it has independent significance for the use of Government 
telephones. 

The cost of a call is a factor to be considered in 
determining whether the call was necessary. B-149048, July 18, 
1962. The administrative approval of a travel voucher, includ- 
ing long distance telephone calls, will satisfy 31 U.S.C. S 680a 
and separate certification is not required. 56 Comp. Gen. 28 
(1976). A certifying officer will not be liable for improperly 
certified long distance calls as long as the certification was 
made by an official designated under 31 U.S.C. S 680a. 56 Comp. 
Gen. 28,  supra. 

As noted above, calls billed on a message unit basis are 
regarded as local calls. Therefore, message unit calls do not 
have to be certified under 31 U.S.C. S 680a. See cases cited 
under "Residential telephones" above. In addition, calls made 
using the Federal Telecommunications System (FTS) do not have 
to be certified since the flat rate charge to agencies under 
FTS is a rental payment for the lease of the lines rather than 
a payment for long distance tolls within the meaning of 31 U.S.C. 
5 680a. 4 3  Comp. Gen. 163 (1963). 

In 57 Comp. Gen. 321 (1978), the Internal Revenue Service 
asked how to apply the certification requirement to its Hartford, 
Connecticut office, where the telephone company did not use a 
message unit system but rather listed and billed all calls 
separately as toll calls. The Comptroller General pointed out 
that all calls billed as long distance calls must be certified 
under 31 U.S.C. 680a. However, certification for "short haul" 
toll calls may be based on statistical sampling. The sampling 
procedure must include a large enough number of calls to assure 
probable accuracy. The decision contains further guidelines on 
establishing an adequate statistical sampling system. 

Several cases have dealt with the Government's liability 
to a telephone company for calls placed in violation of 31 U.S.C. 
s 680a. A contract for telephone services must be viewed as 
having been made subject to 31 U.S.C. S 680a, and no authority 
exists to waive the statutory requirements. Thus, where the 
agency cannot make the required certification, it cannot pay 
that portion of the bill unless it first collects from the 
individual(s) responsible for the unauthorized calls. B-172155, 
August 13, 1971; B-165102, September 10, 1968; B-164699, July 8, 
1968; B-90487, November 29, 1949; B-36190, August 1 2 ,  1943. To 
illustrate, in B-172155, supra, an airman had applied for tele- 
phone service in a barracks and was assigned a special billing 

3-209 



identification number. Another airman used the telephone and 
special billing number without permission and made several 
unauthorized long distance calls. Since the statute amounts 
to a legislative limitation on an agency's contracting author- 
ity, the Air Force could not use appropriated funds to pay the 
telephone company for the unauthorized calls. 

Questions also arise under 31 U.S.C. S S  679 and 680a 
concerning telephone installation and use charges incident to 
travel, temporary duty, or relocation. See, - e.g., 56 Comp. 
Gen. 767 (1977); 4 4  Comp. Gen. 595 (1965); B-196549, January 3 1 ,  
1980. These areas are beyond the scope of this Manual and are 
covered in the Personnel Law Manuals. 

3-210 







CHAPTER 4 

AVAILABILITY OF APPROPRIATIONS AS TO TIME 

A. GENERAL PRINCIPLES--DURATION OF APPROPRIATIONS 4-2 

B e  BONA FIDE NEEDS e e e e e e e e e e e 4-9 

c e  

(1) Delivery of Materials Beyond the Fiscal Year . 
(2) Services Rendered Beyond the Fiscal Year . . . 
(3) Replacement Contracts . . . . . . . 
(4) Contract Modifications and Amendments Affecting 

Price . . . . . . . . .  
(5) Multi-Year Contracts , . . . . . . . 
(6) Exceptions to the Rona Fide Need Rule . -- 
ADVANCE PAYMENTS PROHIBITION a e e e e e e e e 

(1) General . . . . . . 
(2) Lease and Rental Agreements . . . . . . . . . 
(3) Publications . . . . . . . . . . . . . 
(4) Advance Payments to State and Local Governments . 

De DISPOSITION OF APPROPRIATION BALANCES . . 
(1) Unobligated Balances . . . . . 
(2) Obligated Balances--"M" Accounts . . . . . 
(3) Lapsed Appropriations: Note on Terminology . 
(4) Repayments and Deobligations . . . . . 

4-10 
4-13 
4-16 

4-19 
4-21 
4-24 

4-25 

4-25 
4-29 
4-30 
4-31 

4-33 

4-33 
4-36 
4-40 
4-42 

4-1 



CHAPTER 4 

AVAILABILITY OF APPROPRIATIONS AS TO TIME 

A. GENERAL PRINCIPLES--DURATION OF APPROPRIATIONS 

The two basic "uses" of appropriations are expenditures 
and obligations. An expenditure is the actual disbursement 
of funds. An obligation (see Chapter 6, this Manual) is a 
binding commitment against an appropriation which will re- 
quire an expenditure at some later time. This Chapter dis- 
cusses the limitations on the use of appropriations relating 
to time--when they may be obligated and when they may be 
expended. Many of the rules are statutory and will be found 
in the provisions of title 31, United States Code, cited 
throughout the Chapter. 

The placing of time limits on the availability of 
appropriations is one of the primary means of congressional 
control. By imposing a time limit, Congress reserves to 
itself the prerogative of periodically reviewing a given 
program or agency's activities. 

Time limitations usually relate to obligations rather 
than expenditures. When an appropriation is by its terms 
made available until a specified date, the general rule is 
that the availability relates to the authority to obligate 
the appropriation, and does not necessarily prohibit payments 
after the available date for obligations previously incurred, 
unless the payment is otherwise expressly prohibited by 
statute. 16 Comp. Gen. 205 (1936); 18 Comp. Gen. 969 (1939); 
23 Comp. Gen. 862 (1944). Thus, a time-limited appropriation 
is available for obligation only during the period for which 
it is made, but remains available beyond that period for 
expenditures to liquidate properly made obligations. In this 
connection, 31 U.S.C. 9 200(d) provides: 

"NO appropriation or fund which is limited 
for obligation purposes to a definite period of 
time shall be available for expenditure after 
the expiration of such period except for liqui- 
dation of amounts obligated in accord with sub- 
section (a) of this section [see Chapter 6, this 
Manual]; but no such appropriation or fund shall 
remain available for expenditure for any period 
beyond that otherwise authorized by law." 
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Occasionally, an appropriation may be made available for 
obligation prior to the period for which the appropriation is 
being made. Certainly no obligation may be incurred before 
the appropriation act is enacted. This is prohibited by the 
Antideficiency Act, 31 U.S.C. S 665(a), discussed in detail 
in Chapter 5 of this Manual. However, if the appropriation 
act is enacted prior to the start of the fiscal year for 
which the appropriation is -being made, the Comptroller General 
has held that contracts may be entered into upon enactment and 
before the start of the fiscal year, provided that no payments 
or expenditures may be made under them until the start of the 
fiscal year. Any such contract should make this limitation 
clear. 2 Comp. Gen. 739 (1923); 16 Comp. Gen. 1007 (1937); 
20 Comp. Gen. 868 (1941). Of course Congress may by statute 
authorize the actual expenditure of appropriations prior to 
the beginning of the fiscal year, in which event the above 
rule does not apply. 4 Comp. Gen. 918 (1925). This result 
may also follow if an appropriation is made to carry out the 
provisions of another law which clearly by its terms requires 
immediate action. 1 Comp. Dee. 329 (1895). However, the 
general rule remains that obligations and expenditures prior 
to the beginning of the fiscal year(s) covered by the 
appropriation are not authorized. 

The Comptroller General has also held that the awarding 
of a "conditional contract" prior to the enactment of the 
relevant appropriation act does not violate statutory funding 
restrictions. A "conditional contract" must expressly pro- 
vide that the Government's liability is contingent upon the 
future availability of appropriations. Under this arrange- 
ment, performance cannot begin prior to the date of enact- 
ment of the appropriation, although it may begin after the 
enactment of the appropriation but before the start of the 
fiscal year. The contract must also provide that the 
Government is under no obligation to make any contract pay- 
ments until the start of the fiscal year. 21 Comp. Gen. 864 
(1942); 39 Comp. Gen. 340 (1959); 39 Comp. Gen. 776 (1960); 
B-171798(1), August 18, 1971, pp. 11-12. 

Classified on the basis of duration, apropriations are 
of three types: annual, multiple-year, and no-year. 

Annual appropriations (also called fiscal year or 
one-year appropriations) are made for a specified fiscal year 
and are available for obligation only during the fiscal year 
for which made. Routine activities of the Federal Government 
are, for the most part, financed by annual appropriations. 
The concept that annual appropriations can be obligated only 
during the fiscal year for which made originated with the 
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first general appropriation act for the Government in 1789 
(1 Stat. 95, see Chapter 2, Section B, this Manual) and, 
except as otherwise specifically provided in particular cases, 
has been followed consistently since that time. See 18 Comp. 
Gen. 969 (1939). The concept is now reflected in 31 U.S.C. 
s 712a as follows: 

"Except as otherwise provided by law, all 
balances of appropriations contained in the annual 
appropriation bills and made specifically for the 
service of any fiscal year shall only be applied 
to the payment of expenses properly incurred dur- 
ing that year, or to the fulfillment of contracts 
properly made within that year." 

The requirements for properly obligating an annual appropria- 
tion are discussed in Chapter 6 of this Manual. 

All appropriations are presumed to be annual appropria- 
tions unless the appropriation act expressly provides other- 
wise. There are several reasons for this. First, the title 
and enacting clause of all regular and supplemental appro- 
priation acts specify the making of appropriations "for the 
fiscal year ending September 30, 19XX." Thus, everything in 
that act is presumed to be applicable only to the fiscal year 
covered unless specified to the contrary. Second, appropria- 
tion acts commonly include the following general provision: 

"NO part of any appropriation contained in 
this Act shall remain available for obligation 
beyond the current fiscal year unless expressly 
so provided herein." - 1/ 

- 1/ See, for example, the following fiscal year 1980 appro- 
priation acts: Pub. L. No. 96-68, 9 603, 93 Stat. 435 
(State, Justice, and Commerce); Pub. L. No. 96-69, S 501, 
93 Stat. 450 (energy and water development); Pub. L. 
No. 96-74, 9 504, 93 Stat. 573 (Treasury, Postal Service); 
Pub. I,. No. 96-103, S 404, 93 Stat. 787 (Housing and Urban 
Development); Pub. L. No. 96-108, 5 608, 93 Stat. 841 
(Agriculture); Pub. L. No. 96-126, S 306, 93 Stat. 980 
(Interior); Pub. L. No. 96-131 S 310, 93 Stat. 1038 
(Transportation); Pub. L. No. 96-154, S 712, 93 Stat. 1154 
(Defense). 
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See 58 Comp. Gen. 321 (1979); B-118638, November 4, 1974. 
Third, 31 U.S.C. s 718 provides that, with specified 
exceptions-- 

"NO specific or indefinite appropriation * * * 
in any regular annual appropriation Act shall be 
construed to be permanent or available continuously 
without reference to a fiscal year * * * unless it 
is made in terms expressly providing that it shall 
continue available beyond the fiscal year for which 
the appropriation Act in which it is contained makes 
provision. 'I 

One situation which may provide the basis for an 
exception to this rule, that is, in which an appropriation 
may be available for obligation beyond its fiscal year 
without express language in the appropriation act, occurs 
in certain situations when an appropriations authorization 
act provides a multiple-year or  no-year authorization. The 
rules to be applied in this situation and the pertinent 
Comptroller General decisions have been discussed in 
Chapter 2, Section F(6), this Manual. 

A limitation item included in an appropriation (for 
example, a lump-sum appropriation with a proviso that not 
to exceed a specified sum or not less than a specified sum 
shall be available for a particular object) is subject to 
the same fiscal year limitation attaching to the parent 
appropriation unless the limitation is specifically exempted 
from it in the appropriation act. 37 Comp. Gen. 246, 248 
(1957). 

Annual appropriations are available only to meet bona 
fide needs of the fiscal year for which they were appro- 
priated (Section B, this Chapter). If an agency fails to 
obligate its annual funds by the end of the fiscal year for 
which they were appropriated, they are no longer available 
for obligation and are said to have "expired" (Section D, 
this Chapter). Annual appropriations remain available 
indefinitely, however, to liquidate the liabilities arising 
from obligations made within the fiscal year for which the 
funds were appropriated. 31 U.S.C. 5 702. 

These principles are illustrated in 56 Comp. Gen. 351 
(1977). In that case, the Interior Department proposed to 
obtain and exercise options on certain land, obligate the 
full purchase price, and take title to and possession of 
the property. Payment of the purchase price, however, 
would be disbursed over a period of up to 4 years. The 
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reason for this proposal was that sellers were, in view of 
the capital gains tax, inclined to insist on higher purchase 
prices if payment was made in a lump sum. The Comptroller 
General concluded that the proposal was not legally objec- 
tionable, provided (a) a -- bona fide need for the property 
exists in the fiscal year the option is exercised, and 
(b) the full purchase price is obligated against appropria- 
tions for the fiscal year in which the option is exercised. 
If these conditions are met, the timing of the actual 
disbursements is irrelevant, 

Just as Congress can by statute expand the obligational 
availability of an appropriation beyond a fiscal year, it 
can also reduce the availability to a fixed period less than 
a full fiscal year. To illustrate, a fiscal year 1980 
appropriation for the Community Services Administration in- 
cluded funds for emergency energy assistance grants. Since 
the program was intended to provide assistance for increased 
heating fuel costs, and Congress did not want the funds to be 
used to buy air conditioners, the appropriation specified 
that awards could not be made after June 30, 1980. Depart- 
ment of the Interior and Related Agencies Appropriation Act, 
1980, Pub. L. No. 96-126 (November 27, 1979), 93 Stat. 954, 
978. (Due to the severe heat wave in the summer of 1980, 
the program was expanded to include fans and the appropria- 
tion was subsequently extended to the full fiscal year. 
Pub. L. No. 96-321, August 4, 1980.) Appropriations avail- 
able for obligation for less than a full fiscal year are, 
however, uncommon. 

Multiple-year appropriations are available for 
obligation for a definite period in excess of one fiscal year. 
37 Comp. Gen. 861, 863 (1958). Except for the extended period 
of availability, multiple-year appropriations are subject to 
the same principles applicable to annual appropriations and do 
not present any special problems. 

A no-year appropriation is available for obligation 
without fiscal year limitation. In order for an appropriation 
to be a no-year appropriation, the appropriating language must 
expressly so provide. 31 U.S.C. S 718, supra. The standard 
language used to make a no-year appropriation is "to remain 
available until expended." 40 Comp. Gen. 694, 696 (1961). 
However, other language will suffice as long as its meaning 
is unmistakable, such as "without fiscal year limitation." 
See 57 Comp. Gen. 865, 869 (1978). 

An exception to the rule that an appropriation cannot 
be a no-year appropriation unless the appropriation act 
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expressly so provides is found in 31 U.S.C. 682. Under 
this provision, appropriations for the construction of public 
buildings shall remain available until completion of the work 
for which appropriated. Upon final completion of the building 
and the payment of all outstanding liabilities, any unexpended 
balances must be returned to the Treasury. If an appropria- 
tion falls within the scope of 31 U.S.C. 9 682, the phrase 
"to remain available until expended" is unnecessary. 36 Comp. 
Gen. 790, 793 (1957). See Chapter 9, this Manual, for further 
discussion of 31 U.S.C. S 682. 

The rules relating to no-year appropriations are simple: 
All statutory time limits as to when the funds may be obli- 
gated and expended are removed, and the funds remain available 
for their original purposes until expended. 40 Comp. 
Gen. 694, supra; 43 Comp. Gen. 657 (1964). Thus, there has 
been little occasion for the Comptroller General to render 
decisions on the availability of no-year appropriations. In 
one case, Congress had made a no-year appropriation to the 
Federal Aviation Administration for the purchase of aircraft. 
A question arose as to the continued availability of the 
appropriation because, in the following year, Congress 
explicitly denied a budget request for the same purpose. The 
Comptroller General held that the subsequent denial did not 
restrict the use of the unexpended balance of the prior no- 
year appropriation. The availability of the prior appropria- 
tion could not be changed by a later act "except in such 
respects and to such extent as is expressly stated or clearly 
implied by such act." 40 Comp. Gen. 694 (1961). See also 
R-200519, November 28, 1980. 

An earlier decision concerned the disposition of 
liquidated damage penalties deducted from payments made to a 
contractor. The Comptroller General concluded that, if the 
contractor had not objected to the deduction within two years, 
the funds could be treated as unobligated balances available 
for expenditure in the same manner as other funds in the 
account, assuming the no-year account contained a sufficient 
balance for the discharge of unanticipated claims. 23 Comp. 
Gen. 365 (1943). 

In another case, a no-year appropriation for the 
National Capital Park and Planning Commission included a 
dollar ceiling on non-contract services during the fiscal 
year. GAO concluded that the specific restriction had the 
effect of suspending the "available until expended" provision 
as far as personal services were concerned for any fiscal year 
in which the restriction was included. Thus, unobligated 
balances of prior no-year appropriations could not be used to 
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augment the ceiling. 30 Comp. Gen. 500 (1951). For the 
application of this principle to multiple-year appropriations 
in various contexts, see 31 Comp. Gen. 368 (1952); 31 Comp. 
Gen. 543 (1952), overruling 31 Comp. Gen. 275 (1952). 

There is one important statutory restriction on the 
availability of no-year funds. Under 31 U.S.C. S 706, the 
unobligated balance of a no-year appropriation will cease to 
be available and must be withdrawn (a) if the agency head 
determines that the purposes for which the apporopriation was 
made have been fulfilled, or (b) "in any event, whenever dis- 
bursements have not been made against the appropriation for 
two full consecutive fiscal years." The purpose of section 
706 is to permit the closing of inactive appropriations. 
39 Comp. Gen. 244 (1959); B-182101, October 16, 1974. The 
statute further authorizes the restoration of withdrawn 
amounts if necessary for the payment of obligations or the 
settlement of accounts. 

Deobligated no-year funds are available for obligation 
on the same basis as if they had never been obligated, sub- 
ject to the restrictions of 31 U.S.C. S 706. B-200519, 
November 28, 1980. 

No-year appropriations have advantages and disadvantages. 
One of the disadvantages is a l o s s  of congressional control 
over actual program levels from year to year. GAO has taken 
the position that no-year appropriations should not be used 
in the absence of compelling programmatic or budgetary 
reasons. See report entitled "No-Year Appropriations in the 
Department of Agriculture," PAD-78-74, September 19, 1978. 

Like a no-year appropriation, a permanent indefinite 
appropriation (e.g., 31 U.S.C. 5 724a, Chapter 12, this 
Manual) is not subject to fiscal year limitations. However, 
the 31 U.S.C. S 706 requirement that the agency charge some 
expenditures to the appropriation over a two-year period does 
not apply to permanent indefinite appropriations. 
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B. BONA FIDE NEEDS 

One of t h e  f u n d a m e n t a l  p r i n c i p l e s  of a p p r o p r i a t i o n s  l a w  
i s  t h e  s o - c a l l e d  bona  f i d e  need  r u l e :  A f i s c a l  year  appro- 
p r i a t i o n  may b e  o b l i g a t e d  o n l y  t o  meet a l e g i t i m a t e ,  or bona  
f i d e ,  need  a r i s i n g  i n  t h e  f i s c a l  year  f o r  which  t h e  appropria- 
t i o n  was made. C i t a t i o n s  t o  t h i s  p r i n c i p l e  are  numerous.  S e e ,  
e .g . ,  33 Comp. Gen. 5 7 ,  6 1  ( 1 9 5 3 ) ;  38 C O m p  Gen. 628  ( 1 9 5 9 ) ;  
54 Comp. Gen. 962 ,  966 ( 1 9 7 5 ) ;  58  Comp. Gen. 471 ,  473 ( 1 9 7 9 ) ;  
€3-183184, May 3 0 ,  1 9 7 s .  The bona  f i d e  need  r u l e  a p p l i e s  t o  
m u l t i p l e - y e a r  a s  wel l  a s  f i s c a l  year  a p p r o p r i a t i o n s .  55  Comp. 
Cen. 768 ,  773  ( 1 9 7 6 ) .  However,  i t  d o e s  n o t  a p p l y  t o  no-year  
f u n d s .  4 3  C o m p .  Gen. 657 ,  6 6 1  ( 1 9 6 4 ) .  

-- 

-- 

I n  i t s  most e l e m e n t a r y  form--where t h e  e n t i r e  t r a n s a c t i o n  
( c o n t r a c t  o r  p u r c h a s e ,  d e l i v e r y ,  and paymen t )  t a k e s  place d u r -  
i n g  t h e  same f i s c a l  y e a r - - t h e  ru l e  means s i m p l y  t h a t  t h e  appro- 
p r i a t i o n  i s  a v a i l a b l e  for  n e e d s  o f  t h e  c u r r e n t  y e a r  r a t h e r  t h a n  
f u t u r e  years.  F o r  example, s u p p o s e  t h a t ,  a s  t h e  end  of a f i s -  
ca l  year a p p r o a c h e s ,  a n  a g e n c y  p u r c h a s e s  a t r u c k l o a d  o f  p e n c i l s  
when i t  is c lear  t h a t ,  b a s e d  o n  c u r r e n t  u s a g e ,  i t  a l r e a d y  h a s  
i n  s t o c k  enough p e n c i l s  t o  l a s t  s e v e r a l  years  i n t o  t h e  f u t u r e .  
I t  would seem a p p a r e n t  t h a t  t h e  a g e n c y  was m e r e l y  t r y i n g  t o  u s e  
up i t s  a p p r o p r i a t i o n  b e f o r e  i-t e x p i r e d ,  and t h e  p u r c h a s e  would 
v i o l a t e  t h e  bona f i d e  need  r u l e .  -- 

Rona f i d e  need  q u e s t i o n s  a r i s e  more f r e q u e n t l y ,  however ,  
where  a g i v e n  t r a n s a c t i o n  covers more t h a n  o n e  f i s c a l  year.  
I n  t h e  t y p i c a l  s i t u a t i o n ,  a c o n t r a c t  i s  made (or  a t t e m p t e d  t o  
be made)  i n  o n e  f i s c a l  y e a r ,  w i t h  p e r f o r m a n c e  and  payment  t o  
e x t e n d  a t  l e a s t  i n  p a r t  i n t o  t h e  f o l l o w i n g  f i s c a l  year.  The 
i s s u e  i s  which  f i s c a l  year s h o u l d  b e  c h a r g e d  w i t h  t h e  o b l i g a -  
t i o n .  I n  t h i s  c o n t e x t ,  t h e  r u l e  is  t h a t ,  i n ' o r d e r  t o  o b l i g a t e  
a f i s c a l  y e a r  a p p r o p r i a t i o n  for  paymen t s  t o  b e  made i n  a suc -  
c e e d i n g  f i s c a l  yea r ,  t h e  c o n t r a c t  impos ing  t h e  o b l i g a t i o n  m u s t  
h a v e  b e e n  made w i t h i n  t h e  f i s c a l  y e a r  s o u g h t  t o  b e  c h a r g e d ,  
and  t h e  c o n t r a c t  m u s t  h a v e  b e e n  made t o  meet a bona  f i d e  need  
of t h e  f i s c a l  year t o  b e  c h a r g e d .  E.g., 35 Comp. Gen. 692 
( 1 9 5 6 ) ;  3 3  Comp. Gen. 5 7 ,  6 1 ,  s u p r a ;  20 C o m p .  Gen. 436 ( 1 9 4 1 ) ;  
1 6  Comp. Gen. 37 ( 1 9 3 6 ) ;  2 1  Comp. Dec. 8 2 1  ( 1 9 1 5 ) .  More 
d e t a i l e d  d i s c u s s i o n  of t h e  r u l e  and i t s  r a t i o n a l e  is  c o n t a i n e d  
i n  4 Comp. Dec. 553  ( 1 8 9 8 )  and 37 Comp. Gen. 1 5 5  ( 1 9 5 7 ) .  As 
t o  w h a t  c o n s t i t u t e s  a s u f f i c i e n t  o b l i g a t i o n ,  see C h a p t e r  6 ,  
t h i s  Manual.  

-- 

-- 

T h e r e  i s  s t a t u t o r y  b a s i s  fo r  t h e  bona  f i d e  need  r u l e .  -- 
As n o t e d  e a r l i e r  i n  t h i s  C h a p t e r  and  i n  C h a p t e r  2 ,  S e c t i o n  B ,  
t h i s  Manual ,  t h e  f i r s t  g e n e r a l  a p p r o p r i a t i o n  a c t  i n  1789 made 
a p p r o p r i a t i o n s  " f o r  t h e  s e r v i c e  o f  t h e  p r e s e n t  year , "  and  t h i s  
"one -yea r "  c o n c e p t  is  now r e f l e c t e d  i n  3 1  U.S.C.  S 712a  
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( S e c t i o n  A ,  t h i s  C h a p t e r ) .  The -- bona  f i d e  need  r u l e  e v o l v e d  
a s  a p r a g m a t i c  r e s p o n s e  t o  t h e  need  f o r  p r o c u r e m e n t  pract ices  
r e s p o n s i v e  t o  t h e  "one-year"  r e s t r i c t i o n .  F o r  a n  e a r l y  b u t  
s t i l l  r e l e v a n t  d i s c u s s i o n ,  see 6 Comp. Dec. 815  ( 1 9 0 0 ) .  
A d d i t i o n a l  s t a t u t o r y  b a s i s  f o r  t h e  r u l e  may b e  found i n  t h e  
A n t i d e f i c i e n c y  A c t ,  3 1  U.S.C. S 665 ,  and  t h e  s o - c a l l e d  
Adequacy of A p p r o p r i a t i o n s  A c t ,  4 1  U.S.C. $3 11, d i s c u s s e d  i n  
C h a p t e r s  5 and 8 o f  t h i s  Manual ,  r e s p e c t i v e l y .  

I t  f o l l o w s  from t h e  above  s t a t e m e n t  of t h e  r u l e  t h a t  
t h e r e  a re  s i t u a t i o n s  i n  which  p e r f o r m a n c e  or d e l i v e r y  c a n  
e x t e n d  i n t o  a s u b s e q u e n t  f i s c a l  year  w i t h  payment  t o  be 
c h a r g e d  t o  t h e  p r i o r  f i s c a l  y e a r ,  a s  l o n g  a s  t h e  need  arose 
i n  t h e  f i s c a l  y e a r  t o  b e  c h a r g e d .  T h i s  p r i n c i p l e  a p p l i e s  
e v e n  though  t h e  f u n d s  are  n o t  t o  be d i s b u r s e d  and t h e  e x a c t  
amount  owed b y  t h e  Government c a n n o t  b e  d e t e r m i n e d  u n t i l  t h e  
s u b s e q u e n t  f i s c a l  y e a r .  2 1  Comp. Gen. 574 ( 1 9 4 1 ) ;  1 8  Comp. 
Gen. 363  ( 1 9 3 8 ) .  Thus ,  i n  a case where  t h e  U n i t e d  S t a t e s  
e n t e r e d  i n t o  a n  a g r e e m e n t  w i t h  a S t a t e  t o  p r o v i d e  a s s i s t a n c e  
f o r  t h e  p r o c u r e m e n t  of C i v i l  Defense  items f o r  t h e  S t a t e  and 
t o  pay a s p e c i f i e d  p e r c e n t a g e  o f  t h e  cos t ,  t h e  Comptroller 
G e n e r a l  found t h a t  t h e  need  arose i n  t h e  y e a r  t h e  a g r e e m e n t  
w i t h  t h e  S t a t e  w a s  made. T h e r e f o r e ,  a p p r o p r i a t i o n s  c u r r e n t  
a t  t h a t  time were t o  b e  c h a r g e d  w i t h  t h e  cos t ,  n o t w i t h s t a n d i n g  
t h e  f a c t  t h a t  t h e  a c t u a l  p r o c u r e m e n t  c o n t r a c t s  w i t h  s u p p l i e r s ,  
i n c l u d i n g  t h e  exac t  p r i ce ,  were n o t  n e g o t i a t e d  and  e x e c u t e d  
u n t i l  a s u b s e q u e n t  f i s c a l  year .  31 Comp. Gen. 6 0 8  ( 1 9 5 2 ) .  

D e t e r m i n a t i o n  o f  wha t  c o n s t i t u t e s  a bona  f i d e  need  of a 
p a r t i c u l a r  f i s c a l  year  d e p e n d s  l a r g e l y  o n  t h e  f a c t s  and  c i r -  
c u m s t a n c e s  of t h e  p a r t i c u l a r  case, and t h e r e  is  n o  g e n e r a l  
r u l e  a p p l i c a b l e  t o  a l l  s i t u a t i o n s .  44 Comp. Gen. 3 9 9 ,  401  
( 1 9 6 5 ) ;  37 Comp. Gen. 1 5 5 ,  159  ( 1 9 5 7 ) .  N e v e r t h e l e s s ,  i t  is 
p o s s i b l e  t o  c o n s t r u c t  c e r t a i n  g u i d e l i n e s .  - 2/ 

(1) D e l i v e r y  o f  Materials Beyond t h e  Fiscal Year 

-- 

When t h e  Government  p u r c h a s e s  g o o d s  o r  mater ia ls  and 
d e l i v e r y  o c c u r s  e v e n  p a r t i a l l y  i n  a s u b s e q u e n t  f i s c a l  year ,  
t h e  i s s u e  o f  w h e t h e r  t h e  c o n t r a c t  meets a bona  f i d e  need  o f  
t h e  f i s c a l  y e a r  i n  which  i t  was made may a r i s e .  I n  s u c h  
i n s t a n c e s ,  where  m a t e r i a l s  c a n n o t  b e  o b t a i n e d  i n  t h e  same 

-- 

- 2/ The r e m a i n d e r  o f  t h i s  S e c t i o n  is s t r u c t u r e d  i n  l a r g e  
measure o n  a c o m p r e h e n s i v e  and wel l -documented  a r t i c l e  
e n t i t l e d  " L e g a l  Aspects o f  Funding  Depar tmen t  o f  t h e  
Army P r o c u r e m e n t s "  by Capt. Dale Gallimore,  
6 7  M i l .  L .  Rev. 8 5  ( 1 9 7 5 ) .  
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f i s ca l  year i n  which  t h e y  are needed  and c o n t r a c t e d  fo r ,  
p r o v i s i o n s  f o r  d e l i v e r y  i n  t h e  s u b s e q u e n t  f i s c a l  year d o  n o t  
v i o l a t e  t h e  bona  f i d e  need  r u l e  so  l o n g  as  t h e  t i m e  i n t e r v e n -  
i n g  be tween  c o n t r a c t i n g  and  d e l i v e r y  is n o t  e x c e s s i v e  and  t h e  
p r o c u r e m e n t  is n o t  fo r  s t a n d a r d  commercial items r e a d i l y  a v a i l -  
able  from o t h e r  s o u r c e s .  38 Comp. Gen. 628 ( 1 9 5 9 ) ;  35  Comp. 
Gen. 692 ( 1 9 5 6 ) .  

-- 

On t h e  o t h e r  h a n d ,  a n  a g e n c y  may n o t  ob l iga te  f u n d s  when 
i t  is a p p a r e n t  from t h e  o u t s e t  t h a t  t h e r e  w i l l  b e  n o  r e q u i r e -  
men t  u n t i l  t h e  f o l l o w i n g  f i s c a l  year.  A c c o r d i n g l y ,  it w a s  
found  t h a t  a n n u a l  a p p r o p r i a t i o n s  o b l i g a t e d  t o  f u n d  a n  agree- 
men t  be tween  t h e  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  and  t h e  
F e d e r a l  Power Commission whereby  GSA a g r e e d  t o  r e n o v a t e  space 
i n  a F e d e r a l  b u i l d i n g  i n c i d e n t  t o  r e l o c a t i o n  of FPC p e r s o n n e l ,  
were n o t  a v a i l a b l e  s i n c e  t h e  r e l o c a t i o n  was n o t  r e q u i r e d  t o ,  
and  would n o t ,  t a k e  place by t h e  end  of t h e  f i s c a l  year ,  and 
b e c a u s e  t h e  space i n  q u e s t i o n  would n o t  b e  made t e n a n t a b l e  
u n t i l  t h e  f o l l o w i n g  f i s c a l  year. B-95136-O.M., Augus t  11, 
1972.  

S i m i l a r l y ,  d e l i v e r i e s  u n d e r  a c o n t r a c t  c o n c l u d e d  i n  o n e  
f i s c a l  year may be d e l a y e d  u n t i l  t h e  s u b s e q u e n t  f i s c a l  year 
i f  t h e  material  c o n t r a c t e d  for  w i l l  n o t  b e  o b t a i n a b l e  o n  t h e  
o p e n  m a r k e t  a t  t h e  time needed  f o r  u s e ,  p r o v i d e d  t h e  i n t e r v e n -  
i ng  p e r i o d  is n e c e s s a r y  fo r  p r o d u c t i o n  or f a b r i c a t i o n  of t h e  
material .  37 Comp. Gen. 1 5 5 ,  1 5 9  ( 1 9 5 7 ) .  I n  o n e  case, 
a l t h o u g h  work u n d e r  a c o n s t r u c t i o n  c o n t r a c t  w a s  p e r f o r m e d  d u r -  
i n g  t h e  f i s c a l  year f o l l o w i n g  its e x e c u t i o n ,  t h e  Comptroller 
G e n e r a l  a p p r o v e d  payment  t o  t h e  c o n t r a c t o r  s i n c e  t h e  a g e n c y  
awarded  t h e  c o n t r a c t  a s  e x p e d i t i o u s l y  a s  possible and  made 
p r o v i s i o n  f o r  t h e  work t o  b e g i n  w i t h i n  t h e  c u r r e n t  f i s c a l  
y e a r ,  b u t  e x p e r i e n c e d  a d e l a y  i n  o b t a i n i n g  c e r t a i n  materials 
t h e  Government  had a g r e e d  t o  p r o v i d e .  1 Comp. Gen. 708 ( 1 9 2 2 ) .  
See a l so  2 3  Comp. Gen. 8 2  ( 1 9 4 3 ) .  

However,  t h i s  s i t u a t i o n  m u s t  b e  d i s t i n g u i s h e d  from 
c i r c u m s t a n c e s  i n  which  s u p p l i e s  are p u r c h a s e d  f o r  c o n s u m p t i o n  
a s  d e l i v e r e d .  See 1 Comp. Gen. 1 1 5  ( 1 9 2 1 ) .  When mater ia ls  
are  needed  o n  a p e r i o d i c a l l y  r e c u r r i n g  b a s i s ,  t h e  c o n t r a c t  
term may n o t  e x c e e d  1 year and  o n l y  r e q u i r e m e n t s  fo r  t h e  f i rs t  
y e a r  c a n  b e  c l a s s i f i e d  a s  bona  f i d e  n e e d s  of t h e  year i n  which  
t h e  c o n t r a c t  is made. 36 Comp. Gen. 683  ( 1 9 5 7 ) .  

-- 

A 1 9 3 5  d e c i s i o n ,  A-60589, J u l y  1 2 ,  1 9 3 5 ,  c o n c e r n e d  a 
" r e q u i r e m e n t s  c o n t r a c t "  for  suppl ies  i n  wh ich  no d e f i n i t e  
q u a n t i t y  w a s  r e q u i r e d  t o  be p u r c h a s e d  and  u n d e r  which  n o  legal  
o b l i g a t i o n  would b e  imposed on  t h e  Government  u n t i l  a n  o r d e r  
was p l a c e d ,  o t h e r  t h a n  t h e  r e q u i r e m e n t  n o t  t o  p u r c h a s e  t h e  

4-11 



items elsewhere. The decision held that such a contract could 
extend into the following fiscal year as long as the contract 
term was not for more than one year. 3/ However, in 42 Comp. 
Gen. 272 (1962), the type of requirements contract involved 
in A-60589, supra, was distinguished from a three-year 
"requirements" contract for equipment and services to maintain 
an Air Force base at Wake Island, to be funded from an annual 
appropriation of the first contract year, on the grounds that, 
under the Wake Island contract, the need for the equipment 
and services was certain to arise as long as the base remained 
open. The Wake Island contract was held to violate not only 
the bona fide need rule but the Antideficiency Act as well. 
This decision is discussed in more detail in "Multi-Year Con- 
tracts," infra, this Chapter. Both decisions (A-60589 and 
42 Comp. Gen. 272) are discussed in 48 Comp. Gen. 497 (1969) 
in which the Comptroller General stated: 

-- 

"For the reasons stated in 42 Comp. Gen. 272, 
we are not convinced that the decision of July 12, 
1935, A-60589, permitting requirements contracts 
under fiscal year appropriations to cover l-year 
periods extending beyond the end of the fiscal year 
is technically correct. Since that practice, how- 
ever, has been followed for over 30 years apparently 
in reliance upon the July 12, 1935, decision, no 
objection will be made to its continuance." 48 Comp. 
Gen. at 500. 

If, however, an indefinite quantity requirements contract 
does not include the requirement not to purchase the items 
elsewhere, then there is really no "contract" and obligations 
arise only as orders are actually placed. A given payment 
must be charged to the fiscal year in which the order creating 
the obligation was definitely placed. See 60 Comp. Gen. 219 
(1981). 

If deliveries are scheduled only for a subsequent fiscal 
year, or if contract timing effectively precludes delivery 
until the following fiscal year, it will be presumed that the 
contract was made in the earlier fiscal year only to obligate 
funds from an expiring appropriation and that the goods or 
materials were not intended to meet a -- bona fide need of that 
year. See 27 Comp. Dec. 640 (1921); 21 Comp. Gen. 1159 
(1941); 38 Comp. Gen. 628, 630 (1959). Accordingly, when an 

- 3/ Also relevant is 41 U.S.C. S 13, covering contracts for 
"stationery and supplies," discussed separately in 
Chapter 8, this Manual. 
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a g e n c y  r e q u i s i t i o n e d  t h e  p r i n t i n g  of sales p r o m o t i o n  material 
n e a r  t h e  end  o f  a f i s c a l  yea r ,  t h e  Comptroller G e n e r a l  d e t e r -  
mined t h a t  t h e  mater ia l  d i d  n o t  meet a -- bona  f i d e  need  of t h e  
f i s c a l  year i n  which  t h e  o r d e r  was p l a c e d .  44 Comp. Gen. 695 
(1965). The Comptroller s t a t e d  t h a t  b e c a u s e  t h e  items were 
espec ia l ly  c r e a t e d  f o r  a p a r t i c u l a r  p u r p o s e  and  r e q u i r e d  a 
l e n g t h y  p e r i o d  for c r e a t i o n ,  t h e  p r i n t i n g  r e q u i s i t i o n s  c o u l d  
n o t  be v iewed a s  " r e p l a c e m e n t  of s t o c k "  and  d i d  n o t  l a w f u l l y  
o b l i g a t e  t h e  c u r r e n t  a n n u a l  a p p r o p r i a t i o n .  F u r t h e r ,  s i n c e  t h e  
m a n u s c r i p t  c o p y  d i d  n o t  accompany t h e  o r i g i n a l  o r d e r  and  was 
n o t  f u r n i s h e d  t o  t h e  Government P r i n t i n g  O f f i c e  u n t i l  s e v e n  
mon ths  a f t e r  t h e  end  of t h e  f i s c a l  y e a r ,  t h e  p r i n t i n g  c o u l d  
n o t  h a v e  f u l f i l l e d  a need  of t h e  f i s c a l  year i n  which  t h e  
r e q u i s i t i o n  was i s s u e d .  

As p o i n t e d  o u t  i n  44 Comp. Gen. 695, s u p r a ,  a n  o r d e r  o r  
c o n t r a c t  fo r  t h e  r e p l a c e m e n t  o f  s t o c k  is viewed a s  m e e t i n g  a 
bona  f i d e  need  of t h e  year  i n  which  t h e  c o n t r a c t  is made as  
l o n g  a s  i t  is i n t e n d e d  t o  replace s t o c k  u s e d  i n  t h a t  year ,  
e v e n  t h o u g h  t h e  r e p l a c e m e n t  i t e m s  w i l l  n o t  be u s e d  u n t i l  t h e  
f o l l o w i n g  year.  " S t o c k "  i n  t h i s  c o n t e x t  refers t o  " r e a d i l y  
a v a i l a b l e  common-use s t a n d a r d  i t e m s . "  - Id .  a t  697. See also 
32 comp. Gen. 436 (1953). 

-- 

(2) 

S e r v i c e s  a re  g e n e r a l l y  v iewed a s  c h a r g e a b l e  t o  t h e  
a p p r o p r i a t i o n  c u r r e n t  a t  t h e  t i m e  t h e  services are  r e n d e r e d .  
However,  a need  may a r i s e  i n  o n e  f i s c a l  year  f o r  s e r v i c e s  
w h i c h ,  by t h e i r  n a t u r e ,  c a n n o t  be s e p a r a t e d  f o r  p e r f o r m a n c e  
i n  separate f i s c a l  years.  The Comptroller G e n e r a l  h a s  h e l d  
t h a t  t h e  q u e s t i o n  of w h e t h e r  t o  c h a r g e  t h e  a p p r o p r i a t i o n  
c u r r e n t  o n  t h e  d a t e  t h e  c o n t r a c t  is  made,  o r  t o  c h a r g e  t h e  
f u n d s  c u r r e n t  a t  t h e  time s e r v i c e s  are r e n d e r e d ,  d e p e n d s  upon 
w h e t h e r  t h e  s e r v i c e s  are  " s e v e r a b l e "  o r  " e n t i r e "  . 

"The f a c t  t h a t  t h e  c o n t r a c t  c o v e r s  a p a r t  
o f  t w o  f i s c a l  years d o e s  n o t  n e c e s s a r i l y  mean 
t h a t  paymen t s  t h e r e u n d e r  are fo r  s p l i t t i n g  
be tween  t h e  t w o  f i s c a l  years  i n v o l v e d  upon t h e  
b a s i s  of s e r v i c e s  a c t u a l l y  p e r f o r m e d  d u r i n g  e a c h  
f i s c a l  year.  I n  f a c t ,  t h e  g e n e r a l  r u l e  is  t h a t  
t h e  f i s c a l  y e a r  a p p r o p r i a t i o n  c u r r e n t  a t  t h e  t i m e  
t h e  c o n t r a c t  i s  made is  c h a r g e a b l e  w i t h  paymen t s  
u n d e r  t h e  c o n t r a c t ,  a l t h o u g h  p e r f o r m a n c e  t h e r e -  
u n d e r  may e x t e n d  i n t o  t h e  e n s u i n g  f i s c a l  year." 
2 3  C o m p .  Gen. 370 ,  371  (1943). 
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Thus ,  a c o n t r a c t  which i s  viewed a s  " e n t i r e "  is  c h a r g e a b l e  
t o  t h e  f i s c a l  y e a r  i n  which i t  was made, n o t w i t h s t a n d i n g  t h a t  
p e r f o r m a n c e  may have  e x t e n d e d  i n t o  t h e  f o l l o w i n g  f i s c a l  y e a r .  
The d e t e r m i n i n g  f a c t o r  f o r  w h e t h e r  c e r t a i n  s e r v i c e s  are  s e v e r -  
a b l e  or e n t i r e  a p p e a r s  t o  be  w h e t h e r  t h e y  r e p r e s e n t  a s i n g l e  
u n d e r t a k i n g .  T h u s ,  i n  23 Comp. Gen. 370 ,  s u p r a ,  a contract  
f o r  t h e  c u l t i v a t i o n  and p r o t e c t i o n  o f  a t r a c t  o f  r u b b e r - b e a r i n g  
p l a n t s ,  p a y a b l e  upon t h e  c o m p l e t i o n  o f  t h e  services ,  was 
c h a r g e a b l e  a g a i n s t  f i s c a l  y e a r  f u n d s  f o r  t h e  year  i n  which t h e  
contract  was made. Because t h e  s e r v i c e s  n e c e s s a r i l y  c o v e r e d  
t h e  e n t i r e  growing  p e r i o d  which e x t e n d e d  i n t o  t h e  f o l l o w i n g  
f i s c a l  y e a r ,  t h e  Comptroller General c h a r a c t e r i z e d  them as  a 
s i n g l e  u n d e r t a k i n g  which " a l t h o u g h  e x t e n d i n g  o v e r  a p a r t  o f  
t w o  f i s c a l  y e a r s ,  n e v e r t h e l e s s  w a s  d e t e r m i n a b l e  b o t h  a s  t o  t h e  
s e r v i c e s  needed and t h e  pr ice  t o  be p a i d  t h e r e f o r  a t  t h e  t i m e  
t h e  con t r ac t  was e n t e r e d  i n t o . "  I d .  a t  371. See a l so  1 0  Comp. 
Dec. 284 ( 1 9 0 3 ) ;  50 Comp. Gen. 589 ,  591  ( 1 9 7 1 ) .  The r a t i o n a l e  
o f  23 Comp. Gen.  370 was applied i n  59 Comp. Gen. 386 ( 1 9 8 0 )  
( r e q u i s i t i o n  f o r  p r i n t i n g  accompanied by  m a n u s c r i p t  s u f f i c i e n t  
f o r  Government P r i n t i n g  O f f i c e  t o  p r o c e e d  w i t h  j o b )  and 
B-141839-O.M., May 2 ,  1960 ( c o n t r a c t  f o r  c a n c e r  research) .  

However, w h e r e  t h e  s e r v i c e s  are  c o n t i n u i n g  i n  n a t u r e ,  t h e  
cont rac t  is s e v e r a b l e  and t h e  s e r v i c e s  m u s t  b e  c h a r g e d  t o  t h e  
f i s c a l  y e a r  i n  which t h e y  a r e  r e n d e r e d .  33  Comp. Gen. 90 
( 1 9 5 3 )  ( t r u c k i n g  s e r v i c e s ) .  As s t a t e d  i n  t h a t  d e c i s i o n :  

"The need fo r  c u r r e n t  s e r v i c e s ,  s u c h  a s  t h o s e  
c o v e r e d  by  t h e  c o n t r a c t  h e r e  u n d e r  c o n s i d e r a t i o n ,  
a r i s e s  o n l y  from d a y  t o  d a y ,  o r  month t o  month,  and 
t h e  Government c a n n o t ,  i n  t h e  a b s e n c e  o f  s p e c i f i c  
l e g i s l a t i v e  a u t h o r i z a t i o n ,  b e  o b l i g a t e d  f o r  s u c h  
s e r v i c e s  b y  a n y  c o n t r a c t  r u n n i n g  beyond t h e  f i s c a l  
y e a r . "  33  Comp. Gen. a t  92. 

S e e  a l so  35 Comp. Gen. 319 (19551 ,  m o d i f i e d  by  B-125444, 
F e b r u a r y  1 6 ,  1956 ( g a r d e n i n g  and window c l e a n i n g  s e r v i c e s ) .  

Ano the r  d i s t i n c t i o n  a r i s i n g  from t h e  d e c i s i o n s  i s  w h e t h e r  
t h e  s e r v i c e s  are  viewed a s  p e r s o n a l  o r  n o n p e r s o n a l .  P e r s o n a l  
s e r v i c e s  a re  p r e s u m p t i v e l y  s e v e r a b l e  by t h e i r  n a t u r e  and are 
p r o p e r l y  c h a r g e a b l e  t o  t h e  f i s c a l  y e a r  i n  w h i c h  t h e  s e r v i c e s  
are r e n d e r e d .  B-174226, March 1 3 ,  1972 ( p e r f o r m a n c e  o n  a n  
e v a l u a t i o n  team); B-187881, O c t o b e r  3 ,  1977 ( o v e r s e a s  school 
teachers w i t h  employment c o n t r a c t s ) ;  27  Comp.  Gen. 761 ( 1 9 4 8 )  
( t r a v e l ) ;  38 Comp. Gen. 316 ( 1 9 5 8 )  ( s a l a r i e s  and  e x p e n s e s  o f  
Government employees  whose  d u t i e s  i n v o l v e  t h e  i n s p e c t i o n  and 
s u p e r v i s i o n  of c o n t r a c t  c o n s t r u c t i o n  w o r k ) .  L e g a l  s e r v i c e s  
have  been viewed a s  e i t h e r  p e r s o n a l  o r  n o n p e r s o n a l ,  depend ing  
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on  t h e  n a t u r e  of t h e  work t o  be done .  B-122596, F e b r u a r y  1 8 ,  
1955 ;  B-122228, December 2 3 ,  1954.  

S e r v i c e  c o n t r a c t s  wh ich  a re  " s e v e r a b l e "  may n o t  cross 
f i s c a l  year  l i n e s  i n  t h e  a b s e n c e  of s t a t u t o r y  a u t h o r i t y  t o  
t h e  c o n t r a r y .  B-192518, Augus t  9 ,  1979;  B-133001, March 9 ,  
1979 ;  B-187881, October 3 ,  1977 ;  58 Comp. Gen. 3 2 1 ,  324 
( 1 9 7 9 )  

A r e c e n t  a p p l i c a t i o n  of t h e s e  p r i n c i p l e s  o c c u r r e d  i n  
c o n n e c t i o n  w i t h  a g r e e m e n t s  made b y  t h e  S m a l l  B u s i n e s s  Admin- 
i s t r a t i o n  w i t h  p r i v a t e  o r g a n i z a t i o n s  t o  p r o v i d e  t e c h n i c a l  and 
management ass i s tance  t o  b u s i n e s s e s  e l i g i b l e  f o r  a s s i s t a n c e  
u n d e r  t h e  S m a l l  B u s i n e s s  A c t .  The t y p i c a l  a g r e e m e n t  c o v e r e d  
o n e  c a l e n d a r  y e a r  and  c r o s s e d  f i s c a l  year l i n e s .  Under  t h e  
a g r e e m e n t ,  payment  was t o  b e  made o n l y  f o r  c o m p l e t e d  t a s k s  
a n d  S B A  was u n d e r  n o  o b l i g a t i o n  t o  place a n y  o r d e r s ,  n o r  t o  
place a l l  o r d e r s  w i t h  a n y  g i v e n  c o n t r a c t o r .  The q u e s t i o n  was 
w h e t h e r  t h e  " c o n t r a c t "  was c h a r g e a b l e  t o  t h e  f i s c a l  year  i n  
which  i t  was e x e c u t e d .  The Comptroller G e n e r a l  found  t h a t  t h e  
s e r v i c e s  i n v o l v e d  were c l e a r l y  s e v e r a b l e  and t h a t  t h e  a g r e e -  
ment  was n o t  r e a l l y  a c o n t r a c t  s i n c e  i t  lacked m u t u a l i t y  of 
o b l i g a t i o n .  A c c o r d i n g l y ,  SBA c r e a t e d  a contract  o b l i g a t i o n  
o n l y  when i t  p l a c e d  a d e f i n i t e  o r d e r ,  and e a c h  f i s c a l  y e a r  
c o u l d  be c h a r g e d  o n l y  w i t h  o b l i g a t i o n s  i n c u r r e d  d u r i n g  t h a t  
f i s c a l  y e a r .  6 0  Comp. Gen. 219 ( 1 9 8 1 ) .  The p r i n c i p l e s  were 
r e i t e r a t e d  i n  6 1  Comp. Gen. (B-202222, December 31, 1 9 8 1 ) .  

I n  a n o t h e r  r e c e n t  case, GAO c o n s i d e r e d  t h e  D i s t r i c t  of 
Columbia 's  r e c o r d i n g  o f  o b l i g a t i o n s  f o r  soc i a l  s e c u r i t y  d i s -  
a b i l i t y  m e d i c a l  e x a m i n a t i o n s .  A p e r s o n  s e e k i n g  t o  e s t a b l i s h  
e l i g i b i l i t y  f o r  d i s a b i l i t y  b e n e f i t s  i s  g i v e n  a n  a p p o i n t m e n t  
f o r  a m e d i c a l  e x a m i n a t i o n  and  a p u r c h a s e  o r d e r  is  i s s u e d  a t  
t h a t  t i m e .  However,  for a n y  of a number of r e a s o n s  beyond 
t h e  D i s t r i c t ' s  c o n t r o l ,  t h e  e x a m i n a t i o n  may n o t  t a k e  place 
u n t i l  t h e  f o l l o w i n g  f i s c a l  year  ( f o r  example, p e r s o n  makes 
a p p l i c a t i o n  a t  end  o f  f i s c a l  yea r  o r  d o e s  n o t  show up  f o r  
i n i t i a l  a p p o i n t m e n t ) .  N e v e r t h e l e s s ,  t h e  need  f o r  t h e  
e x a m i n a t i o n  a r i s e s  when t h e  a p p l i c a n t  p r e s e n t s  h i s  claim f o r  
d i s a b i l i t y  b e n e f i t s .  The  d e c i s i o n  c o n c l u d e d  t h a t  t h e  o b l i g a -  
t i o n  occurs when t h e  p u r c h a s e  o r d e r  i s  i s s u e d  and i s  c h a r g e -  
a b l e  t o  t h a t  f i s c a l  year.  GAO found t h e  s i t u a t i o n  more 
c l o s e l y  a n a l o g o u s  t o  a p r o c u r e m e n t  of g o o d s  where  a c t u a l  
d e l i v e r y  c a n n o t  p o s s i b l e  be made u n t i l  t h e  n e x t  f i s c a l  year 
( d i s c u s s e d  a b o v e ) .  6 0  Cornp. Gen. 452 ( 1 9 8 1 ) .  
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( 3 )  Rep lacemen t  C o n t r a c t s  

I n  a n  e a r l y  d e c i s i o n ,  t h e  Comptroller of t h e  T r e a s u r y  
was a s k e d  w h e t h e r  f i s c a l  y e a r  1902 f u n d s  o r i g i n a l l y  o b l i g a t e d  
u n d e r  a c o n t r a c t  b u t  unexpended b e c a u s e  of c o n t r a c t o r  d e f a u l t  
c o u l d  b e  used  i n  t h e  f o l l o w i n g  year  t o  c o n t i n u e  t h e  o r i g i n a l  
o b j e c t  o f  t h e  c o n t r a c t .  The Comptroller s t a t e d :  

''A c o n t r a c t  was p r o p e r l y  made w i t h i n  t h e  
f i s c a l  y e a r  1 9 0 2 ,  and  i t  would seem t h a t  a n y  
p a r t  o f  t h e  c o n s i d e r a t i o n  o f  t h a t  c o n t r a c t  which  
f a i l e d  o f  u s e  owing t o  t h e  d e f a u l t  of t h e  con- 
t r a c t o r  c o u l d  s t i l l  b e  used  i n  c a r r y i n g  o u t  t h e  
o b j e c t  of t h e  o r i g i n a l  c o n t r a c t  w i t h i n  t h e  
meaning  of s e c t i o n  3690 [now 3 1  U.S.C. S 7 1 2 a l .  
A p p r o p r i a t i o n s  a r e  made t o  b e  used  and  n o t  t o  b e  
d e f e a t e d  i n  t h e i r  use, and  i t  would b e  a n a r r o w  
c o n s t r u c t i o n  t o  h o l d  t h a t  a d e f a u l t  o n  a p r o p e r l y  
made c o n t r a c t  would p r e v e n t  t h e  u s e  of t h e  appro- 
p r i a t i o n  f o r  t h e  o b j e c t  for which  i t  was made and  
for  c a r r y i n g  o u t  which  t h e  c o n t r a c t  was e x e c u t e d . "  
9 Comp. Dec. 1 0 ,  11 ( 1 9 0 2 ) .  

T h i s  marked t h e  b e g i n n i n g  of t h e  r e p l a c e m e n t  c o n t r a c t  t h e o r y .  

The r u l e ,  s t a t e d  i n  a number of d e c i s i o n s ,  is: I n  cases 
where  a c o n t r a c t  p e r f o r m a n c e  period h a s  e x t e n d e d  beyond t h e  
e x p i r a t i o n  o f  t h e  p e r i o d  of a v a i l a b i l i t y  f o r  o b l i g a t i o n  o f  a 
f i s c a l  y e a r  a p p r o p r i a t i o n ,  and where  i t  becomes n e c e s s a r y  t o  
t e r m i n a t e  t h e  c o n t r a c t  b e c a u s e  o f  t h e  c o n t r a c t o r ' s  d e f a u l t ,  
t h e  f u n d s  o b l i g a t e d  u n d e r  t h e  o r i g i n a l  c o n t r a c t  a re  a v a i l a b l e  
f o r  t h e  purpose of e n g a g i n g  a n o t h e r  c o n t r a c t o r  t o  complete 
t h e  u n f i n i s h e d  work ,  p r o v i d e d  a need  f o r  t h e ' w o r k ,  s u p p l i e s ,  
o r  s e r v i c e s  e x i s t e d  a t  t h e  time of e x e c u t i o n  of t h e  o r i g i n a l  
c o n t r a c t  and  t h a t  i t  c o n t i n u e d  t o  e x i s t  u p  t o  t h e  time of 
e x e c u t i o n  of t h e  r e p l a c e m e n t  c o n t r a c t .  55  Comp.  Gen. 1 3 5 1  
( 1 9 7 6 ) ;  44 Comp. Gen. 623  ( 1 9 6 5 ) ;  40 COmp. Gen. 590 ( 1 9 6 1 ) ;  
34 Cornp. Gen. 239 ( 1 9 5 4 ) ;  32  Comp. Gen. 565 ( 1 9 5 3 ) ;  2 Compo 
Gen. 130  ( 1 9 2 2 ) ;  2 1  Comp. Dec. 1 0 7  ( 1 9 1 4 ) ;  B-160834, 
Apr i l  7 ,  1967 ;  B-105555, Sep tember  2 6 ,  1951.  

The r u l e  is  based o n  t h e  n o t i o n  t h a t  t h e  d e f a u l t  t e r m i n a -  
t i o n  does n o t  e l i m i n a t e  t h e  bona f i d e  need  o f  t h e  f i s c a l  year 
i n  which  t h e  o r i g i n a l  c o n t r a c t  was e x e c u t e d .  44 Comp. Gen. 
399 ,  4 0 1  ( 1 9 6 5 ) .  A c c o r d i n g l y ,  the r e p l a c e m e n t  c o n t r a c t  
s e e k s  o n l y  t o  meet t h e  p r e - e x i s t i n g  and c o n t i n u i n g  need .  

-- 
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However, i f  t h e  t e r m i n a t e d  c o n t r a c t  was i m p r o p e r l y  made 
t o  f u l f i l l  a -- bona  f i d e  need  o f  a f i s c a l  y e a r  o t h e r  t h a n  t h a t  
i n  which  a n n u a l  f u n d s  were o b l i g a t e d ,  i t  would a l so  b e  improper 
t o  c h a r g e  t h a t  same a p p r o p r i a t i o n  f o r  o b l i g a t i o n s  i n c i d e n t  t o  
t h e  r e p l a c e m e n t  c o n t r a c t .  35  Comp. Gen. 692 ( 1 9 5 6 ) .  S imi -  
l a r l y ,  i f  t h e  r e p l a c e m e n t  c o n t r a c t  e x c e e d s  t h e  scope of t h e  
o r i g i n a l  c o n t r a c t  ( 4 4  Comp. Gen. 399 ( 1 9 6 5 ) ;  B-181176-O.M., 
J u n e  2 6 ,  1 9 7 4 )  o r  is awarded  a f t e r  undue d e l a y  i n  t e r m i n a t i n g  
t h e  o r i g i n a l  c o n t r a c t  ( 3 2  Comp. Gen. 565 (195311 ,  o n l y  t h o s e  
f u n d s  a v a i l a b l e  f o r  o b l i g a t i o n  a t  t h e  time of i t s  e x e c u t i o n  
may b e  used .  

I f  a c o n t r a c t  is  d e t e r m i n e d  t o  b e  i n v a l i d  and  c a n c e l l e d  
r a t h e r  t h a n  t e r m i n a t e d ,  n o  b i n d i n g  a g r e e m e n t  e v e r  e x i s t e d  and  
t h e  o r i g i n a l  f u n d s  c a n n o t  b e  r e g a r d e d  a s  h a v i n g  b e e n  o b l i g a t e d .  
T h e r e f o r e ,  i n  t h e  case of a c a n c e l l a t i o n ,  t h e  o r i g i n a l  f u n d s  
a re  n o t  a v a i l a b l e  t o  fund  a " r e p l a c e m e n t  c o n t r a c t "  i n  t h e  
f o l l o w i n g  f i s c a l  year.  38 Comp. Gen. 1 9 0  ( 1 9 5 8 ) .  C o n t r a c t  
c a n c e l l a t i o n s  are  rare  t o d a y .  

A t  o n e  time, t h e  r e p l a c e m e n t  c o n t r a c t  r u l e  was l i m i t e d  
s t r i c t l y  t o  t h e  d e f a u l t  s i t u a t i o n .  S e e  24 Comp. Gen. 555 
( 1 9 4 5 )  ( o v e r r u l e d  by 55  Comp. Gen. 1 3 5 1  ( 1 9 7 6 ) ) .  However, t h e  
r u l e  h a s  b e e n  expanded  s l i g h t l y .  T h u s ,  i n  34 Comp. Gen. 239 
( 1 9 5 4 ) ,  a d e f a u l t  t e r m i n a t i o n  was s u b s e q u e n t l y  c o n v e r t e d  t o  a 
t e r m i n a t i o n  f o r  c o n v e n i e n c e  t o  permi t  s e t t l e m e n t  o f  t h e  con- 
t r a c t o r ' s  claim f o r  damages.  The d e c i s i o n  h e l d  t h a t ,  i n  v i e w  
o f  t h e  o r i g i n a l  t e r m i n a t i o n ,  t h e  f u n d s  o r i g i n a l l y  o b l i g a t e d  
were a v a i l a b l e  f o r  t h e  t ime ly  e x e c u t i o n  o f  a new c o n t r a c t  f o r  
t h e  p e r f o r m a n c e  of t h e  u n f i n i s h e d  work. 

!lore r e c e n t l y ,  a c o n t r a c t  for f l o o r i n g  r e p a i r s  was 
awarded i n  FY 1975  u s i n g  FY 1975  f u n d s ,  c o n d i t i o n e d  upon a 
d e t e r m i n a t i o n  f rom t h e  S m a l l  B u s i n e s s  A d m i n i s t r a t i o n  t h a t  t h e  
c o n t r a c t o r  q u a l i f i e d  a s  a small  b u s i n e s s .  The  SRA found t h e  
c o n t r a c t o r  n o t  t o  b e  a sma l l  b u s i n e s s .  The Comptrcller 
G e n e r a l  appl ied  t h e  r e p l a c e m e n t  c o n t r a c t  r u l e  and h e l d  t h a t  
t h e  f u n d s  o b l i g a t e d  f o r  t h e  c o n t r a c t  i n  FY 1975  c o u l d  be used  
t o  r e s o l i c i t  i n  F Y  1976.  55  Comp.  Gen. 1 3 5 1  ( 1 9 7 6 ) .  

The r e p l a c e m e n t  c o n t r a c t  r u l e  d o e s  n o t  a p p l y  t o  t e r m i n a -  
t i o n s  f o r  t h e  c o n v e n i e n c e  of  t h e  Government .  60 Comp. 
Gen. 5 9 1  ( 1 9 8 1 ) .  T h a t  d e c i s i o n  r e v i e w e d  t h e  e n t i r e  r u l e  and  
summarized i t s  a p p l i c a t i o n  a s  f o l l o w s :  

( a )  The o r i g i n a l  f u n d s  r e m a i n  o b l i g a t e d  and  a v a i l a b l e  
f o r  f u n d i n g  a r e p l a c e m e n t  c o n t r a c t ,  r e g a r d l e s s  of t h e  y e a r  i n  
which  t h e  r e p l a c e m e n t  c o n t r a c t  i s  awarded:  
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--Where t h e  c o n t r a c t i n g  o f f i c e r  t e r m i n a t e s  a n  e x i s t i n g  
c o n t r a c t  f o r  d e f a u l t  o n  t h e  p a r t  o f  t h e  c o n t r a c t o r ,  
and t h e  d e t e r m i n a t i o n  t h a t  t h e  c o n t r a c t o r  d e f a u l t e d  
h a s  n o t  been  o v e r t u r n e d  by a b o a r d  of c o n t r a c t  a p p e a l s  
or a court;  or 

--Where a r e p l a c e m e n t  c o n t r a c t  h a s  a l r e a d y  b e e n  awarded ,  
a f t e r  a n  a g e n c y  t e r m i n a t e s  f o r  d e f a u l t ,  by  t h e  time a 
compe ten t  a d m i n i s t r a t i v e  or j u d i c i a l  a u t h o r i t y  c o n v e r t s  
t h e  d e f a u l t  t e r m i n a t i o n  t o  a t e r m i n a t i o n  f o r  c o n v e n i e n c e .  

I n  t h e s e  s i t u a t i o n s ,  a s  n o t e d  p r e v i o u s l y ,  t h e  -- bona f i d e  need 
o f  t h e  o r i g i n a l  c o n t r a c t  m u s t  c o n t i n u e ,  and  t h e  r e p l a c e m e n t  
c o n t r a c t  mus t  b e  made w i t h o u t  undue d e l a y  a f t e r  t h e  o r i g i n a l  
c o n t r a c t  is  t e r m i n a t e d  and m u s t  b e  awarded o n  t h e  same b a s i s  
and b e  s u b s t a n t i a l l y  s imi la r  i n  scope and s i z e  a s  t h e  o r i g i n a l  
c o n t r a c t .  

( b )  The o r i g i n a l  f u n d i n g  o b l i g a t i o n  i s  e x t i n g u i s h e d  
upon t e r m i n a t i o n  of t h e  c o n t r a c t  and t h e  f u n d s  w i l l  n o t  r ema in  
a v a i l a b l e  t o  fund  a r e p l a c e m e n t  c o n t r a c t :  

--Where t h e  c o n t r a c t i n g  o f f i c e r  t e r m i n a t e s  a n  e x i s t i n g  
c o n t r a c t  f o r  t h e  c o n v e n i e n c e  o f  t h e  Government ,  e i t h e r  
o n  h i s  own i n i t i a t i v e  o r  upon t h e  recommendat ion  o f  
GAO; or 

--Where t h e  c o n t r a c t i n g  o f f i c e r  h a s  t e r m i n a t e d  a n  
e x i s t i n g  c o n t r a c t  f o r  d e f a u l t  and h a s  n o t  e x e c u t e d  a 
r e p l a c e m e n t  c o n t r a c t  on  t h e  d a t e  t h a t  a c o m p e t e n t  
a d m i n i s t r a t i v e  o r  j u d i c i a l  a u t h o r i t y  orders t h e  con- 
v e r s i o n  of t h e  o r i g i n a l  t e r m i n a t i o n  for  d e f a u l t  t o  a 
t e r m i n a t i o n  f o r  c o n v e n i e n c e .  

F o r  t h e  a p p l i c a t i o n  of t h e  r e p l a c e m e n t  c o n t r a c t  t h e o r y  
t o  g r a n t s ,  see C h a p t e r  1 3 ,  t h i s  Manual. 
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( 4 )  C o n t r a c t  M o d i f i c a t i o n s  and Amendments A f f e c t i n g  Pr ice  

Most Government  c o n t r a c t s  c o n t a i n  p r o v i s i o n s  w h i c h ,  u n d e r  
c e r t a i n  c o n d i t i o n s ,  r e n d e r  t h e  Government l i a b l e  t o  make e q u i t -  
a b l e  a d j u s t m e n t s  i n  t h e  c o n t r a c t  pr ice .  Such  l i a b i l i t y  may 
a r i s e  d u e  t o  c h a n g e s  i n  s p e c i f i c a t i o n s ,  Government-caused de- 
l a y ,  changed  c o n d i t i o n s ,  i n c r e a s e d  o v e r h e a d  r a t e s ,  e t c .  T h e s e  
c o n d i t i o n s  a r e  set  o u t  i n  s t a n d a r d  c o n t r a c t  clauses s u c h  a s  
t h e  "Changes" c l a u s e ,  "Government Property C l a u s e  ," or  
" N e g o t i a t e d  Overhead  Rates" c l a u s e .  

B e c a u s e  t h e  amount  of t h e  G o v e r n m e n t ' s  l i a b i l i t y  u n d e r  
these  p r o v i s i o n s  r e m a i n s  u n c e r t a i n  u n t i l  t h e  o c c u r r e n c e  o f  t h e  
s p e c i f i e d  c o n d i t i o n s  ( c f .  50 Comp.  Gen. 5 8 9 ,  5 9 1  (197111 ,  t h e  
a p p r o p r i a t i o n s  c h a r g e d w i t h  cost  o f  t h e  c o n t r a c t  a re  n o t  
f i r m l y  o b l i g a t e d  t o  c o v e r  f u t u r e  price i n c r e a s e s  which  a r i s e  
d u e  t o  t h e  o p e r a t i o n  of s u c h  c l a u s e s .  N e v e r t h e l e s s ,  Govern- 
men t  c o n t r a c t s  c o n t a i n i n g  t h e s e  p r o v i s i o n s  f r e q u e n t l y  contem- 
p l a t e  t h a t  c o n t r a c t  p e r f o r m a n c e  w i l l  e x t e n d  i n t o  t h e  s u b s e q u e n t  
f i s c a l  y e a r s .  A c c o r d i n g l y ,  a p r i ce  a d j u s t m e n t  which  i s  re- 
q u e s t e d  and a p p r o v e d  i n  a s u b s e q u e n t  f i s c a l  year  p u r s u a n t  t o  
t h e  "Changes" c l a u s e ,  for example ,  w i l l  b e  c h a r g e d  a g a i n s t  t h e  
a p p r o p r i a t i o n  c u r r e n t  a t  t h e  t i m e  t h e  c o n t r a c t  was o r i g i n a l l y  
e x e c u t e d .  55  Comp. Gen. 768 ,  773-74 ( 1 9 7 6 ) ;  23  Comp.  Gen. 943 
( 1 9 4 4 ) ;  2 1  Comp.  Gen. 574 ( 1 9 4 1 ) ;  18 Comp. Gen. 363  ( 1 9 3 8 ) ;  
R-146285-O.M., Sep tember  2 8 ,  1 9 7 6 ,  p. 4 ;  A-15225, Sep tember  2 4 ,  
1926 .  S e e  a l s o  37 Comp. Gen. 8 6 1  ( 1 9 5 8 ) .  The r e a s o n i n g  is  
t h a t  a c h a n g e  o r d e r  d o e s  n o t  g i v e  r i s e  t o  a new l i a b i l i t y ,  b u t  
i n s t e a d ,  o n l y  r e n d e r s  f i x e d  and c e r t a i n  t h e  amount  of t h e  - 
G o v e r n m e n t ' s  p r e - e x i s t i n g  l i a b i l i t y  t o  a d j u s t  t h e  c o n t r a c t  
p r ice .  S i n c e  t h a t  l i a b i l i t y  ar ises  a t  t h e  t i m e  t h e  o r i g i n a l  
c o n t r a c t  is e x e c u t e d ,  t h e  s u b s e q u e n t  p r i ce  a d j u s t m e n t  w i l l  b e  
v iewed a s  r e f l e c t i n g  a bona  -- f i d e  need  o f  t h e  same year  i n  
which  f u n d s  were o b l i g a t e d  f o r  payment  o f  t h e  o r i g i n a l  con- 
t r ac t  p r i c e .  23 Comp.  Gen. 943 ( 1 9 4 4 ) .  T h u s ,  i n  order t o  
a v o i d  o v e r - o b l i g a t i n g  t h e  o r i g i n a l  a p p r o p r i a t i o n ,  t h e  c o n t r a c t -  
i n g  o f f i c e r  m u s t  estimate t h e  e x p e c t e d  n e t  a d d i t i o n a l  o b l i g a -  
t i o n s  t o  i n s u r e  t h a t  a v a i l a b l e  a p p r o p r i a t i o n s  a r e  n o t  commit ted  
t o  o t h e r  p u r p o s e s .  S e e ,  e .g . ,  B-192036, September 11, 1978.  
On t h e  o t h e r  h a n d ,  c o n t i n g e n t  l i a b i l i t i e s  r e q u i r e  c o n s t a n t  
r e v i e w  t o  i n s u r e  t h a t  a p p r o p r i a t i o n s  d o  n o t  r e m a i n  encumbered 
i n  e x c e s s  o f  t h e  amoun t s  which  w i l l  a c t u a l l y  b e  needed  t o  
meet t h e  t o t a l  l i a b i l i t y  u n d e r  t h e  c o n t r a c t .  

N o t  a l l  p r i ce  a d j u s t m e n t s  a r i s i n g  from c o n t r a c t  amend- 
m e n t s  o r  m o d i f i c a t i o n s ,  however ,  r e p r e s e n t  a -- bona  f i d e  need  
o f  t h e  year  i n  wh ich  t h e  o r i g i n a l  a g r e e m e n t  was n a d e .  I f  t h e  
c h a n g e  o r  amendment e x c e e d s  t h e  g e n e r a l  scope o f  t h e  c o n t r a c t  
o r  i s  n o t  made p u r s u a n t  t o  a p r o v i s i o n  i n  t h e  o r i g i n a l  c o n t r a c t ,  
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i t  is  n o t  b a s e d  o n  a n y  a n t e c e d e n t  l i a b i l i t y  and may o n l y  b e  
u s e d  t o  o b l i g a t e  a p p r o p r i a t i o n s  c u r r e n t  a t  t h e  t i m e  i t  is  
i s s u e d .  56 Comp. Gen. 414 ( 1 9 7 7 ) ;  38 Comp. Gen. 316 ( 1 9 5 8 ) ;  
37 Comp. Gen. 8 6 1  ( 1 9 5 8 ) ;  25 Comp. Gen. 332  ( 1 9 4 5 ) .  Compare 
57 Comp. Gen. 459 ( 1 9 7 8 ) ;  4 1  Comp. Gen. 134  ( 1 9 6 1 ) .  T h e s e  
p r i n c i p l e s  were r e c e n t l y  r e i t e r a t e d  i n  59 Comp. Gen. 518 
( 1 9 8 0 ) .  

Two r e c e n t  cases w i l l  f u r t h e r  i l l u s t r a t e  t h e  a p p l i c a t i o n  
o f  t h e s e  p r i n c i p l e s :  

--A c o n t r a c t o r  p e r f o r m e d  s u p p l e m e n t a l  research s e r v i c e s  
i n  a c c o r d a n c e  w i t h  a n  i n f o r m a l  a g r e e m e n t  e s s e n t i a l l y  
p u r s u a n t  t o  t h e  "Changes" c l a u s e  of t h e  o r i g i n a l  con- 
t r ac t ,  a l t h o u g h  a f o r m a l  c o n t r a c t  m o d i f i c a t i o n  was 
n e v e r  i s s u e d .  S i n c e  t h e  s u p p l e m e n t a l  work f e l l  w i t h i n  
t h e  g e n e r a l  scope o f  t h e  o r i g i n a l  c o n t r a c t ,  payment  
w a s  c h a r g e a b l e  t o  f u n d s  a v a i l a b l e  a t  t h e  t i m e  t h e  
bas ic  c o n t r a c t  was e x e c u t e d ,  n o t  t o  c u r r e n t  appropria- 
t i o n s .  B-197344, Augus t  2 1 ,  1980.  

--A c o n t r a c t  t o  p r o v i d e  f a c i l i t i e s  and  s t a f f  t o  operate 
a project camp was m o d i f i e d  i n  t h e  l a s t  month o f  
FY 1980.  The m o d i f i c a t i o n  ca l led  f o r  work t o  b e  per- 
formed i n  F Y  1981. Regardless of w h e t h e r  t h e  c o n t r a c t  
was viewed a s  a s e r v i c e  c o n t r a c t  o r  a c o n t r a c t  t o  
p r o v i d e  f a c i l i t i e s ,  t h e  m o d i f i c a t i o n  d i d  n o t  meet a 
bona f i d e  need  o f  FY 1980.  The m o d i f i c a t i o n  amounted 
t o  a separa te  c o n t r a c t  and  c o u l d  b e  c h a r g e d  o n l y  t o  
FY 1 9 8 1  f u n d s ,  n o t w i t h s t a n d i n g  t h a t  i t  p u r p o r t e d  t o  
mod i fy  a c o n t r a c t  properly c h a r g e a b l e  t o  F Y  1980 
f u n d s .  6 1  Comp.  Gen. - (B-202222, December 31 ,  
1 9 8 1  1. 

-- 
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( 5 )  Mult i -Year  C o n t r a c t s  

Government a g e n c i e s  f r e q u e n t l y  p r o c u r e  s u p p l i e s  and  
s e r v i c e s  r e q u i r i n g  t h e  c o n t r a c t o r  t o  i n v e s t  h e a v i l y  i n  e q u i p -  
ment  h a v i n g  a u s e f u l  l i f e  e x c e e d i n g  o n e  y e a r ,  o r  t o  make sub-  
s t a n t i a l  e x p e n d i t u r e s  t o  recrui t  and  t r a i n  p e r s o n n e l .  When 
t h i s  is d o n e  w i t h  a n n u a l  f u n d s ,  t h e  Government may e i t h e r  
i n c l u d e  o p t i o n  p r o v i s i o n s  a l l o w i n g  it t o  e x t e n d  t h e  s i n g l e  
year c o n t r a c t s  beyond t h e  i n i t i a l  f i s c a l  year  w i t h o u t  a s s u r -  
i n g  t h e  c o n t r a c t o r  t h a t  t h e  Government w i l l  a c t u a l l y  do so,  
o r  may s u p p l y  t h e  c o n t r a c t o r  w i t h  Government e q u i p m e n t  and  
f a c i l i t i e s  o b v i a t i n g  t h e  need  for  s i g n i f i c a n t  c o n t r a c t o r  
i n v e s t m e n t .  I f  n e i t h e r  a l t e r n a t i v e  is  c h o s e n ,  t h e  Government 
i s  l e f t  t o  pay t h e  c o n t r a c t o r ' s  i n v e s t m e n t  costs as  p a r t  of a 
c o n t r a c t  pr ice  r e f l e c t i n g  i n c r e a s e d  u n i t  pr ices  f o r  t h e  
s u p p l i e s  o r  s e r v i c e s  p r o c u r e d .  

I f  t h e  p r o c u r e m e n t s  were made o n  a m u l t i p l e - y e a r  bas i s  
u n d e r  terms where  t e r m i n a t i o n  would p r o v i d e  t h e  o n l y  means 
for  t h e  Government and  c o n t r a c t o r  t o  o b t a i n  release from 
t h e i r  r e s p e c t i v e  o b l i g a t i o n s ,  i t  would be p o s s i b l e  f o r  t h e  
c o n t r a c t o r  t o  a p p o r t i o n  h i s  i n i t i a l  costs  o v e r  t h e  e n t i r e  
c o n t r a c t  term. The Comptroller G e n e r a l ,  however ,  has  h e l d  
t h a t  t h e  s t a t u t o r y  r e s t r i c t i o n s  o n  o b l i g a t i n g  f u n d s  i n  
a d v a n c e  o f  a p p r o p r i a t i o n s  p r o h i b i t  t h e  u s e  of a n n u a l  f u n d s  
for  m u l t i - y e a r  p r o c u r e m e n t .  F o r  example ,  i n  o n e  case 
where  t h e  A i r  Force had  awarded  a t h r e e - y e a r  c o n t r a c t  f o r  
a i r c r a f t  m a i n t e n a n c e ,  troop b i l l e t i n g ,  and  base management 
s e r v i c e s  on  Wake I s l a n d ,  t h e  Comptroller G e n e r a l  r e f u s e d  t o  
adopt t h e  A i r  Force's p o s i t i o n  t h a t  t h e  a g r e e m e n t  was a 
r e q u i r e m e n t s  c o n t r a c t .  The A i r  Force c o n t e n d e d  t h a t  n o  f u n d s  
were o b l i g a t e d  u n d e r  31 U.S .C .  S 200 u n t i l  r e q u i s i t i o n s  were 
i s s u e d ,  t h e r e b y  e x e m p t i n g  t h e  c o n t r a c t  "from t h e  s t a t u t o r y  
p r o h i b i t i o n s  a g a i n s t  o b l i g a t i n g  t h e  Government i n  a d v a n c e  of 
a p p r o p r i a t i o n s  and  beyond t h e  e x t e n t  and a v a i l a b i l i t y  of t h e  
a u t h o r i z i n g  [ a n n u a l ]  a p p r o p r i a t i o n . "  4 2  Comp.  Gen. 272  
( 1 9 6 2 ) .  A l though  t h e  c o n t r a c t o r  had  expres s ly  a g r e e d  t o  
perform o n l y  services for which  h e  had  r e c e i v e d  t h e  c o n t r a c t -  
i n g  o f f i c e r ' s  o r d e r ,  t h e  Comptroller found  t h a t  t h e r e  was no  
need  f o r  a n  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  t h a t  r e q u i r e m e n t s  
e x i s t e d ,  s i n c e  t h e  c o n t r a c t  s e r v i c e s  were " a u t o m a t i c  i n c i d e n t s  
o f  t h e  u s e  o f  t h e  a i r  f i e l d . "  As a r e s u l t ,  o n l y  a d e c i s i o n  t o  
c lose t h e  b a s e  would e l i m i n a t e  t h e  r e q u i r e m e n t s .  The c o n t r a c t  
was t h e r e f o r e  c o n s t r u e d  t o  b i n d  t h e  Government o n l y  t o  t h e  end  
of t h e  f i s c a l  year.  F u r t h e r ,  e v e n  i f  t h e  c o n t r a c t  were t o  
c o n t a i n  a n  o p t i o n  i n  t h e  Government t o  renew from o n e  year t o  
t h e  n e x t ,  c o n t i n g e n t  upon t h e  a v a i l a b i l i t y  of f u t u r e  appro- 
p r i a t i o n s ,  " a f f i r m a t i v e  a c t i o n ,  i n  e f f e c t  making  a new 
c o n t r a c t  and comply ing  w i t h  t h e  a d v e r t i s i n g  r e q u i r e m e n t , ' '  
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would b e  r e q u i r e d  t o  e x e r c i s e  t h e  G o v e r n m e n t ' s  r e n e w a l  o p t i o n .  
S e e  a l so ,  Lei ter  V .  U n i t e d  S t a t e s ,  271  U.S. 2 0 4  ( 1 9 2 6 ) ;  
36 Comp. Gen. 683  ( 1 9 5 7 ) ;  33  Compo Gene 90 ( 1 9 5 3 ) ;  29 ComP- 
Gen. 9 1  ( 1 9 4 9 ) ;  28  Comp. Gen. 553  ( 1 9 4 9 ) ;  B-88974, November 1 0 ,  
1949 

A d d i t i o n a l l y ,  i f  c o n t r a c t  payments  i n  a n y  g i v e n  f i s c a l  
y e a r  a re  u n r e a s o n a b l e ,  t h a t  i s ,  more t h a n  t h e  lowest cost  of 
t h e  s u p p l i e s  o r  s e r v i c e s  o t h e r w i s e  o b t a i n a b l e  fo r  bona  f i d e  
n e e d s  o f  t h a t  f i s c a l  y e a r ,  t h e  c h a r g e  c a n n o t  be found  to 
r e l a t e  t o  c u r r e n t  f i s c a l  year  n e e d s .  Such paymen t s  v i o l a t e  
t h e  s t a t u t o r y  p r o v i s i o n s  r e s t r i c t i n g  t h e  u s e  o f  a n n u a l  appro- 
p r i a t i o n s  t o  e x p e n d i t u r e s  r e q u i r e d  f o r  t h e  pa r t i cu la r  f i s c a l  
y e a r  i n  which  t h e y  are  made. B-190659, O c t o b e r  2 3 ,  1978.  

-- 

S t a t u t o r y  a u t h o r i t y  for  m u l t i - y e a r  c o n t r a c t i n g  w i t h  
a n n u a l  f u n d s  e x i s t s  i n  c e r t a i n  s i t u a t i o n s .  F o r  example ,  
1 0  U.S .C .  5 2 3 0 6 ( g ) ( 1 )  g i v e s  t h e  Depar tmen t  of D e f e n s e  a u t h o r -  
i t y ,  s u b j e c t  t o  c e r t a i n  l i m i t a t i o n s ,  t o  award c o n t r a c t s  f o r  
up t o  f i v e - y e a r  p e r i o d s  when p r o c u r i n g  c e r t a i n  t ypes  o f  
s e r v i c e s  or r e l a t e d  s u p p l i e s  i n  o v e r s e a s  l o c a t i o n s .  

Where a m u l t i - y e a r  c o n t r a c t u a l  a r r a n g e m e n t  i s  n o t  b a s e d  
upon a n  e x p r e s s  s t a t u t o r y  p r o v i s i o n  and  i n c l u d e s  a n  o p t i o n  t o  
renew t h e  c o n t r a c t  a f t e r  t h e  i n i t i a l  year ,  t h e  cont rac tor  
( s i n c e  h e  c a n  n e v e r  be s u r e  w h e t h e r  t h e  r e n e w a l  o p t i o n  w i l l  
b e  e x e r c i s e d )  may s e e k  t o  p r o v i d e  f o r  a c o n t r a c t  t e r m i n a t i o n  
p e n a l t y  e q u a l  t o  t h e  u n a m o r t i z e d  b a l a n c e  of t h e  i n i t i a l  i n v e s t -  
ment  cost  i f  t h e  Government f a i l s  t o  renew t h e  c o n t r a c t  fo r  
a n y  f i s c a l  y e a r .  The Comptroller G e n e r a l ,  however ,  h a s  a l s o  
h e l d  t h a t  t h e s e  p r o v i s i o n s  c o n t r a v e n e  t h e  bona  f i d e  need  r u l e :  -- 

"The t h e o r y  b e h i n d  s u c h  o b l i g a t i o n s  ( c o v e r i n g  
a m o r t i z e d  f a c i l i t y  costs u n r e c o v e r e d  a t  t i m e  of 
t e r m i n a t i o n )  h a s  b e e n  t h a t  a need  e x i s t e d  d u r i n g  
t h e  f i s c a l  y e a r  t h e  c o n t r a c t s  were made f o r  t h e  
p r o d u c t i v e  p l a n t  c a p a c i t y  r e p r e s e n t e d  b y  t h e  new 
f a c i l i t i e s  which  were t o  be b u i l t  by  t h e  c o n t r a c t o r  
t o  e n a b l e  him t o  f u r n i s h  t h e  s u p p l i e s  c a l l e d  for by 
t h e  c o n t r a c t s .  A f t e r  t h o r o u g h  c o n s i d e r a t i o n  o f  t h e  
ma t t e r ,  w e  b e l i e v e  t h a t  s u c h  o b l i g a t i o n s  c a n n o t  be 
j u s t i f i e d  on  t h e  t h e o r y  o f  a p r e s e n t  need  f o r  
p r o d u c t i v e  capaci ty"  * *. 

"The  r e a l  e f f ec t  of t h e  t e r m i n a t i o n  l i a b i l i t y  
i s  t o  o b l i g a t e  t h e  Commission t o  p u r c h a s e  a c e r t a i n  
q u a n t i t y  of magnesium d u r i n g  e a c h  of f i v e  s u c c e s s i v e  
y e a r s  o r  t o  pay damages f o r  i t s  f a i l u r e  t o  d o  so. 
I n  o t h e r  w o r d s ,  t h e  t e r m i n a t i o n  c h a r g e s  r e p r e s e n t  a 
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p a r t  o f  t h e  p r ice  of f u t u r e ,  a s  d i s t i n g u i s h e d  from 
c u r r e n t ,  d e l i v e r i e s  and  n e e d s  u n d e r  t h e  c o n t r a c t ,  
and  for  t h a t  r e a s o n  s u c h  c h a r g e s  a re  n o t  b a s e d  o n  
a c u r r e n t  f i s c a l  y e a r  need . "  36 Comp.  Gen. 6 8 3 ,  
685 ( 1 9 5 7 ) .  See a l so  37  Comp. Gen. 1 5 5  ( 1 9 5 7 ) .  

The p o t e n t i a l  f o r  e a r l y  t e r m i n a t i o n  poses p a r t i c u l a r  
problems i n  a u t o m a t i c  d a t a  p r o c e s s i n g  ( A D P )  e q u i p m e n t  p r o c u r e -  
ment .  I n  o n e  case,  a competitor f o r  a Government  c o n t r a c t  t o  
a c q u i r e  u s e  of a n  a u t o m a t i c  d a t a  p r o c e s s i n g  system f o r  a 
65-month per iod ,  proposed t o  i n c l u d e  a p r o v i s i o n  u n d e r  w h i c h  
t h e  Government  w a s  assessed a p e n a l t y  i f  i t  f a i l e d  t o  e x e r c i s e  
i t s  a n n u a l  r e n e w a l  o p t i o n s .  56 Comp. Gen. 1 4 2  ( 1 9 7 6 ) .  The 
Comptroller G e n e r a l  n o t e d  t h a t  t h e  p e n a l t y  was c l e a r l y  i n -  
t e n d e d  t o  r e c a p i t a l i z e  t h e  c o n t r a c t o r  f o r  h i s  i n v e s t m e n t  b a s e d  
upon t h e  f u l l  l i f e  of t h e  system i n  t h e  e v e n t  t h e  Government 
d i d  n o t  c o n t i n u e  u s i n g  t h e  equ ipmen t .  A c c o r d i n g l y ,  h e  h e l d  
t h a t  t h c  2 e n a l t y  d i d  n o t  r e a s o n a b l y  r e l a t e  t o  t h e  v a l u e  of t h e  
e q u i p m e n t ' s  u s e  d u r i n g  t h e  f i s c a l  y e a r  i n  wh ich  i t  would be 
l e v i e d .  The p e n a l t y  c h a r g e s  wou ld ,  t h e r e f o r e ,  n o t  b e  b a s e d  
o n  a bona  f i d e  need  of t h e  c u r r e n t  f i s c a l  y e a r  and  t h e i r  pay- 
ment  would v i o l a t e  s t a t u t o r y  f u n d i n g  r e s t r i c t i o n s .  See a l so  
5 6  Comp. Gen. 1 6 7  ( 1 9 7 6 ) ;  B-190659, October 2 3 ,  1975.  

-- 

One scheme,  however ,  h a s  b e e n  found  t o  be l e g a l l y  s u f f i -  
c i e n t  t o  permit t h e  Government  t o  r e a l i z e  t h e  cos t  s a v i n g s  
t h a t  may a c c r u e  t h r o u g h  m u l t i - y e a r  c o n t r a c t i n g .  The p l a n  
a p p r o v e d  b y  t h e  Comptroller G e n e r a l  a t  4 8  Comp. Gen. 497 ,  
501-502 ( 1 9 6 9 )  p r o v i d e d  f o r  a o n e - y e a r  r e n t a l  c o n t r a c t  w i t h  a n  
o p t i o n  t o  renew e a c h  s u b s e q u e n t  y e a r .  I f  t h e  Government  com- 
p le ted  t h e  f u l l  r e n t a l  per iod by  c o n t i n u i n g  t h e  c o n t r a c t  o n  a 
y e a r  b y  y e a r  b a s i s ,  it would be e n t i t l e d  t o  have m o n t h l y  
r e n t a l  c r ed i t s  appl ied d u r i n g  f i n a l  mon ths  of t h e  r e n t a l  
p e r i o d .  The Comptroller G e n e r a l  n o t e d  t h a t :  

"Under  t h i s  a r r a n g e m e n t  t h e  Government would 
n o t  be o b l i g a t e d  t o  c o n t i n u e  t h e  r e n t a l  beyond t h e  
f i s c a l  y e a r  i n  which  made, or beyond a n y  s u c c e e d i n g  
f i s c a l  year ,  u n l e s s  o r  u n t i l  a p u r c h a s e  o r d e r  is 
i s s u e d  e x p r e s s l y  c o n t i n u i n g  s u c h  r e n t a l  d u r i n g  t h e  
f o l l o w i n g  f i s c a l  year .  I n  e f f e c t ,  t h e  company is  
p r o p o s i n g  a o n e - y e a r  r e n t a l  c o n t r a c t  w i t h  o p t i o n  t o  
renew. A l s o ,  u n d e r  t h i s  proposal r e n t a l  f o r  a n y  
c o n t r a c t  year  would n o t  e x c e e d  t h e  lowest r e n t a l  
otherwise o b t a i n a b l e  from company I C '  f o r  o n e  
f i s c a l  year.  We h a v e  n o  l e g a l  o b j e c t i o n  t o  t h i s  
type of r e n t a l  p l a n  f o r  ADP equ ipmen t . "  
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Exceptions to the Bona Fide Need Rule 

Congress may grant general statutory exemptions from the 
bona fide need requirement or may, in limited cases, include 
exemption language in an agency's annual appropriation act. 
These, however, are more frequently addressed as statutory 
exemptions to the prohibition on advance payments. See 
Section C, this Chapter. 

An example of a statutory exception is 31 U.S.C. S 668a, 
discussed further in Chapter 6 of this Manual in connection 
with the recording of obligations for public utility services, 
31 U.S.C. 5 2 0 0 ( a ) ( 7 ) .  

d 
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C. ADVANCE PAYMENTS PROHIBITION 

(1) Genera l  

Advance payments i n  g e n e r a l  are p r o h i b i t e d  by 31 U.S.C. 
s 5 2 9 ,  which p r o v i d e s  i n  p a r t :  

"NO advance o f  p u b l i c  money s h a l l  be made i n  
any  case u n l e s s  a u t h o r i z e d  by t h e  a p p r o p r i a t i o n  
concerned o r  o t h e r  law. And i n  a l l  cases o f  con- 
t r a c t s  f o r  t h e  per formance  of any  s e r v i c e ,  o r  t h e  
d e l i v e r y  of a r t i c l e s  o f  any  d e s c r i p t i o n ,  f o r  t h e  
u s e  of t h e  Uni ted  S t a t e s ,  payment s h a l l  n o t  exceed 
t h e  v a l u e  of t h e  s e r v i c e  r e n d e r e d ,  o r  of t h e  a r t i c l e s  
d e l i v e r e d  p r e v i o u s l y  t o  such  payment.* * * I 1  

S e c t i o n  529 is d e r i v e d  from l e g i s l a t i o n  o r i g i n a l l y  e n a c t e d  i n  
1823 ( 3  S t a t .  723) .  The s t a t u t e  h a s  been d e s c r i b e d  a s  "so 
p l a i n  t h a t  c o n s t r u c t i o n  of it is unnecessa ry . "  27 Comp. 
Dec. 885,  886 ( 1 9 2 1 ) .  

I n  an  e a r l y  d e c i s i o n ,  t h e  advance payment s t a t u t e  was 
a p p l i e d  t o  a q u e s t i o n  r e g a r d i n g  t h e  l e g a l i t y  o f  Government 
p a r t i a l  ( p r o g r e s s )  payments f o r  materials which had n o t  been 
d e l i v e r e d .  The C o m p t r o l l e r  General h e l d  t h a t  t h e  s t a t u t e  
does n o t  n e c e s s a r i l y  require w i t h h o l d i n g  o f  payment under  a 
c o n t r a c t  u n t i l  t h e  e n t i r e  sub jec t  h a s  been completed and 
d e l i v e r e d  t o  t h e  Government. The s t a t u t e  "was n o t  i n t ended  
t o  p r e v e n t  a p a r t i a l  payment i n  any case i n  which t h e  amount 
of t h e  payment had a c t u a l l y  been e a r n e d  by t h e  c o n t r a c t o r  and 
t h e  U n i t e d  S t a t e s  had r e c e i v e d  a n  e q u i v a l e n t  t h e r e f o r . "  
1 Comp. Gen. 1 4 3 ,  145  ( 1 9 2 1 ) .  The p a r t i a l  payments proposed 
i n  t h a t  case were n o t  i n  excess of t h e  amount a c t u a l l y  
expended by t h e  c o n t r a c t o r  i n  per formance  o f  t h e  c o n t r a c t ,  
and because t h e  c o n t r a c t  p rov ided  t h a t  t i t l e  t o  a l l  p r o p e r t y  
upon which payment was made v e s t e d  i n  t h e  Government, t h e  
Government would  r e c e i v e  t h e  c o r r e s p o n d i n g  b e n e f i t .  P a r t i a l  
payments i n  advance o f  comple te  d e l i v e r y  were t h e r e f o r e  
p e r m i s s i b l e .  

I n  a n o t h e r  case, a s u p p l y  c o n t r a c t  p rov ided  f o r  payment 
" f o r  a r t i c l e s  d e l i v e r e d  and a c c e p t e d "  and f o r  t h e  c o n t r a c t o r  
t o  r e t a i n  r e s p o n s i b i l i t y  f o r  t h e  supplies or materials u n t i l  
t h e y  were a c t u a l l y  i n  t h e  p o s s e s s i o n  of a Government r e p r e -  
s e n t a t i v e  a t  t h e i r  d e s t i n a t i o n .  The  C o m p t r o l l e r  Gene ra l  h e l d  
t h a t  payments on  t h e  bas i s  o f  vouche r s  o r  i n v o i c e s  s u p p o r t e d  
by ev idence  o f  sh ipment  o n l y ,  w i t h o u t  e v i d e n c e  o f  a r r i v a l  of 
t h e  s u p p l i e s  a t  d e s t i n a t i o n  and w i t h o u t  a s s u r a n c e  o f  r e c e i p t  
o r  a c c e p t a n c e  by t h e  Government, would be u n a u t h o r i z e d .  
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20 Comp. Gen. 230 ( 1 9 4 0 ) .  I n  20 Comp. Gen. 917 ( 1 9 4 1 ) ,  t h e  
Comptroller G e n e r a l  approved  a proposed c o n t r a c t  amendment 
t o  p r o v i d e  fo r  p a r t i a l  payment  of t h e  c o n t r a c t  price pr ior  
t o  d e l i v e r y  t o  t h e  Government  o n  t h e  c o n d i t i o n  t h a t  t i t l e  
t o  t h e  materials would pass  t o  t h e  Government a t  t h e  t i m e  
of payment .  

From t h e s e  and s i m i l a r  cases,  t h e  r u l e  e v o l v e d  t h a t  
p a r t i a l  paymen t s  f o r  e q u i p m e n t  o r  l a n d  made i n  a d v a n c e  of 
t h e i r  d e l i v e r y  i n t o  t h e  a c t u a l  p o s s e s s i o n  o f  t h e  U n i t e d  
S t a t e s  would n o t  v i o l a t e  t h e  a d v a n c e  payment  s t a t u t e  i f  
t i t l e  t h e r e i n  had v e s t e d  i n  t h e  Government a t  t h e  time of 
payment  or  i f  t h e  e q u i p m e n t  o r  l a n d  was i m p r e s s e d  w i t h  a 
v a l i d  l i e n  i n  f a v o r  of t h e  u n i t e d  S t a t e s  i n  a n  amount  a t  
l e a s t  e q u a l  t o  t h e  payment .  20 Comp. Gen. 917 ,  s u p r a ;  
28  Comp. Gen. 468 ( 1 9 4 9 ) .  App ly ing  t h i s  r u l e ,  t h e  Comp- 
t r o l l e r  G e n e r a l  h a s  a p p r o v e d  t h e  payment  of " e a r n e s t  money" 
u n d e r  a c o n t r a c t  for  t h e  sa le  o f  r ea l  e s t a t e  t o  t h e  Govern- 
ment .  Because ( a )  u n d e r  t h e  proposed a g r e e m e n t ,  equ i t ab le  
t i t l e  would v e s t  i n  t h e  Government p r i o r  t o  t h e  v e s t i n g  o f  
l e g a l  t i t l e ,  which  r ema ined  i n  t h e  se l le r  o n l y  t o  s e c u r e  
payment  of t h e  p u r c h a s e  p r ice ,  and (b) t h e  c o n t r a c t  o b l i -  
ga t ed  t h e  s e l l e r  t o  d e l i v e r  t i t l e  i n s u r a n c e  commitment ,  t h e  
a r r a n g e m e n t  was found s u f f i c i e n t  t o  p r o t e c t  t h e  Governmen t ' s  
i n t e r e s t s .  3 4  Comp. Gen. 659 ( 1 9 5 5 ) .  However, i n  B-155253, 
December 1 8 ,  1 9 6 4 ,  GAO q u e s t i o n e d  t h e  l e g a l i t y  o f  a procedure 
p r o v i d i n g  fo r  payment  i n  f u l l  i n  a d v a n c e  of d e l i v e r y  o f  
o r d i n a r y  day- to-day  s u p p l i e s  and ma te r i a l s  u n d e r  a c o n t r a c t  
p r o v i s i o n  t h a t  v e s t e d  t i t l e  i n  t h e  U n i t e d  S t a t e s  upon d e l i v e r y  
t o  t h e  post  o f f i c e  or ca r r i e r .  

-- 

L i m i t e d  a u t h o r i t y  t o  make a d v a n c e  paymen t s  u n d e r  c e r t a i n  
c o n t r a c t s  is now r e c o g n i z e d  by s t a t u t e .  The Federal  P r o p e r t y  
and A d m i n i s t r a t i v e  S e r v i c e s  A c t  ( 4 1  U.S.C. S 255)  and  t h e  
Armed S e r v i c e s  P r o c u r e m e n t  A c t  ( 1 0  U.S .C .  g 2307)  a u t h o r i z e  
a d v a n c e ,  p a r t i a l ,  p r o g r e s s  o r  o t h e r  paymen t s  u n d e r  p roper ty  
or  s e r v i c e  c o n t r a c t s  and permit  t h e  i n c l u s i o n  i n  b i d  s o l i c i t a -  
t i o n s  o f  a p r o v i s i o n  l i m i t i n g  t h i s  a u t h o r i t y  t o  smal l  b u s i n e s s  
c o n c e r n s .  However, u n d e r  t h i s  a u t h o r i t y ,  a d v a n c e  paymen t s  may 
n o t  e x c e e d  t h e  u n p a i d  c o n t r a c t  p r ice ,  and may b e  made o n l y  i f  
t h e  a g e n c y  head  d e t e r m i n e s  t h a t  t h e  u s e  of a d v a n c e  payment  
procedures i s  i n  t h e  p u b l i c  i n t e r e s t  and i f  a d e q u a t e  s e c u r i t y  
i s  p r o v i d e d .  T h i s  a u t h o r i t y  appl ies  t o  b o t h  a d v e r t i s e d  and 
n e g o t i a t e d  p r o c u r e m e n t s .  See €3-158487, A p r i l  4 ,  1966.  I n  
v i e w  of  t h i s  a u t h o r i t y ,  t h e  Comptroller G e n e r a l  approved  i n  
B-158487, A p r i l  4 ,  1 9 6 6 ,  a n  a d v a n c e  payment  p r o c e d u r e  some- 
w h a t  s i m i l a r  t o  t h e  o n e  p r e v i o u s l y  disapproved i n  R-155253, 
s u p r a .  The p r o p o s a l  i n  R-158487 was f o r  t h e  G e n e r a l  S e r v i c e s  
A d m i n i s t r a t i o n  t o  make paymen t s  o n  d i r e c t  d e l i v e r y  v o u c h e r s  
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prior to the receipt of "receiving reports" from the con- 
signees. The proposal was designed to effect savings to the 
Government by enabling GSA to take advantage of prompt 
payment discounts. 4/ GAO's approval was, of course, condi- 
tioned upon compliance with the statutory conditions noted 
above. GAO has since approved similar "fast payment" proce- 
dures for other agencies in B-155253, March 20, 1968 (Defense 
Department) and B-155253, August 20, 1969 (Federal Aviation 
Administration), and has recently reaffirmed them for GSA in 
60 Comp. Gen. 602 (1981). "Fast pay" procedures should have 
adequate controls. GAO's recommended controls are outlined 
in B-205868, June 14, 1982. 

However, the Comptroller General declined approval of a 
"purchase order draft" procedure which called for the Govern- 
ment to send a blank check to the supplier upon placing an 
order. The supplier was to fill in the check for the actual 
amount due, not to exceed a sum specified on the check, 
thereby effecting immediate payment and eliminating the need 
for the supplier to bill the Government. The Comptroller 
General concluded that an agency head could not reasonably 
find that this plan would provide adequate security for the 
Government. B-158873, April 27, 1966. 

The authority in 41 U.S.C. S 255 and 10 U.S.C. S 2307 
is a financing tool to be used only in limited circumstances. 
See 57 Comp. Gen. 89, 94 (1977). 

The advance payment statute has been held applicable to 
the District of Columbia, and the statute was violated where 
the District paid the full contract price on a computer 
services contract prior to system installation and delivery 
of the software package. B-195595(1), December 18, 1979. 

The advance payment statute permits exceptions, which 
may be found in appropriation acts or in "other law." A 
number of specific exemptions may be found in 31 U.S.C. 
S S  529b thru 5293. Another exception is the authority in 
41 U.S.C. § 255 and 10 U.S.C. § 2307, supra. Numerous other 
statutory exemptions exist in various contexts. 

A major exception exists in the case of grants. Since 
many grants by their nature anticipate payment in advance, 
it has been held that 31 U.S.C. S 529 does not preclude 
advance funding in authorized grant relationships. 41 Comp. 

- 4/ The method of determining the correct date of payment 
for prompt payment discount purposes is discussed in 
61 Comp. Gen. (B-201384, December 29, 1981). 
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Gen. 394 ( 1 9 6 1 ) ;  59 Comp.  Gen. 424 ( 1 9 8 0 ) ;  6 0  Comp. Gen. 208 
( 1 9 8 1 ) .  T h e r e  are ,  however ,  l i m i t a t i o n s  o n  t h e  a d v a n c e  fund-  
i n g  of g r a n t s .  For example, t h e  g r a n t e e  m u s t  e s t a b l i s h  or 
d e m o n s t r a t e  t h e  w i l l i n g n e s s  and  a b i l i t y  t o  e s t a b l i s h  proce- 
d u r e s  t o  m i n i m i z e  t h e  time e l a p s i n g  be tween  t h e  a d v a n c e  o f  
f u n d s  and  t h e i r  d i s b u r s e m e n t  by  t h e  g r a n t e e .  S e e  O f f i c e  o f  
Management and Budge t  C i r c u l a r  Nos. A-102 and A-110; T r e a s u r y  
D e p a r t m e n t  C i r c u l a r  N o .  1075  ( 1 9 7 7 ) .  S e e  a l so  C h a p t e r  1 3 ,  
t h i s  Manual. 

Advance payment  problems may n e v e r t h e l e s s  a r i s e  i n  
g r a n t - r e l a t e d  cases. Under  t h e  College Work-Study Program,  
a s t u d e n t  is  placed w i t h  a n  e m p l o y e r ,  which  may be a Federal  
agency .  The s t u d e n t ' s  s a l a r y  is pa id  f rom t w o  s o u r c e s :  
80 p e r c e n t  is paid by t h e  c o l l e g e  u n d e r  a n  O f f i c e  of E d u c a t i o n  
(now Department of E d u c a t i o n )  g r a n t ,  and  t h e  remaining 20 per- 
c e n t  i s  paid by  t h e  employer. I n  o n e  case, a proposal for t h e  
employing F e d e r a l  a g e n c y  t o  pay 100 percent of t h e  s t u d e n t ' s  
s a l a r y  and  t o  co l lec t  80 p e r c e n t  from t h e  c o l l e g e  a t  a l a t e r  
d a t e  was found t o  v i o l a t e  31 U.S.C. S 529.  B-159715, 
Augus t  1 8 ,  1972.  More r e c e n t l y ,  a proposal f o r  t h e  agency /  
employer t o  a d v a n c e  i t s  20 p e r c e n t  s h a r e  t o  t h e  college which  
would i n  t u r n  place t h e  f u n d s  i n  a n  escrow a c c o u n t  f o r  payment  
t o  t h e  s t u d e n t  a f t e r  t h e  work was p e r f o r m e d  was s i m i l a r l y  
found t o  c o n t r a v e n e  31 U.S.C. 5 529. 56 Comp.  Gen. 567 ( 1 9 7 7 ) .  
I n  t h e  l a t t e r  d e c i s i o n ,  t h e  Comptroller G e n e r a l  r e j e c t e d  a 
s u g g e s t i o n  t h a t  t h e  p r o p o s e d  a r r a n g e m e n t  m i g h t  b e  a u t h o r i z e d  
by  4 1  U.S.C. S 255,  s u p r a .  

Payments  t o  or  on  b e h a l f  of Federal c i v i l i a n  employees  
and m i l i t a r y  p e r s o n n e l  c o n s t i t u t e  a n o t h e r  a rea  i n  which  
e x c e p t i o n s  may b e  f o u n d ,  and cases may ar ise  o v e r  t h e  scope 
of t h e s e  e x c e p t i o n s .  F o r  example, s e c t i o n  303 o f  t h e  Career 
Compensa t ion  Act of 1 9 4 9 ,  37 U.S.C. S 404 ,  a u t h o r i z e s  a d v a n c e  
paymen t s  of c e r t a i n  t r a v e l  and t r a n s p o r t a t i o n  a l l o w a n c e s  t o  
m i l i t a r y  p e r s o n n e l .  The a u t h o r i t y  d o e s  n o t ,  however ,  e x t e n d  
t o  s t a t i o n  h o u s i n g  a l l o w a n c e s ,  56 Comp. Cen. 180  ( 1 9 7 6 1 ,  n o r  
does i t  a u t h o r i z e  t h e  a d v a n c e  payment  of t r a i l e r  a l l o w a n c e s ,  
39 Comp. Gen. 659 ( 1 9 6 0 ) ,  o r  r e n t a l  v e h i c l e  e x p e n s e s ,  
54 Comp. Gen. 764 ( 1 9 7 5 ) .  The a d v a n c e  payment  s t a t u t e  h a s  
a l s o  b e e n  h e l d  t o  p r o h i b i t  a d v a n c e s  t o  a m i l i t a r y  member fo r  
t h e  t r a v e l  of d e p e n d e n t s  i n c i d e n t  t o  t h e  member 's  release 
from a c t i v e  d u t y .  40 Comp. Gen. 77  ( 1 9 6 0 ) .  

The e x c e p t i o n s  i n  t h i s  area r e l a t e  t o  v a r i o u s  a l l o w a n c e s .  
The a d v a n c e  payment  of s a l a ry  r e m a i n s  p r o h i b i t e d .  I n  1979 ,  
t h e  T r e a s u r y  Depar tmen t  p r o p o s e d  t o  a u t h o r i z e  t h e  u s e  o f  
imprest f u n d s  t o  make p a r t i a l  s a l a r y  paymen t s  t o  new F e d e r a l  
employees e a r l y  i n  t h e  week f o l l o w i n g  t h e  f i r s t  week o f  
employment .  The o b j e c t i v e  was t o  m i n i m i z e  t h e  h a r d s h i p  on  
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new employees r e s u l t i n g  from d e l a y  i n  r e c e i v i n g  t h e i r  f i r s t  
r e g u l a r  paycheck .  GAO c o n c u r r e d ,  b u t  c a u t i o n e d  t h a t ,  i n  v i ew 
of 31 U.S.C.  s 529 ,  no  payments  c o u l d  b e  made b e f o r e  t h e  work 
had b e e n  p e r f o r m e d ,  t h a t  i s ,  t h e  p a r t i a l  payment  had  t o  b e  
l i m i t e d  t o  payment  f o r  work a l r e a d y  p e r f o r m e d  and  c o u l d  n o t  
r e p r e s e n t  a n  a d v a n c e  payment .  58 Comp.  Gen. 646 ( 1 9 7 9 ) .  

C e r t a i n  t u i t i o n  payments  may b e  p a i d  i n  advance .  F o r  
example, l e g i s l a t i o n  a u t h o r i z i n g  t h e  Coast Guard t o  p r o v i d e  
t r a i n i n g  f o r  i ts  p e r s o n n e l  a t  p r i v a t e  o r  S t a t e  c o l l e g e s  and 
u n i v e r s i t i e s  and  t o  pay c e r t a i n  e x p e n s e s  i n c l u d i n g  t u i t i o n  
was v iewed a s  a u t h o r i z a t i o n  b y  " o t h e r  law" w i t h i n  t h e  mean- 
i n g  o f  3 1  U.S.C. s 529. T u i t i o n  c o u l d  t h e r e f o r e  b e  paid a t  
t h e  time of e n r o l l m e n t  i f  r e q u i r e d  b y  t h e  e d u c a t i o n a l  i n s t i -  
t u t i o n .  4 1  Comp. Gen. 626 ( 1 9 6 2 ) .  S e e  a l s o  B-70395, 
O c t o b e r  30 ,  1947  ( t u i t i o n  paymen t s  b y  P u b l i c  H e a l t h  S e r v i c e  
i n  c o n n e c t i o n  w i t h  r e s e a r c h  f e l l o w s h i p s ) ;  B-56585, May 1, 
1946 ( t u i t i o n  -payments  b y  t h e  V e t e r a n s  A d m i n i s t r a t i o n  i n  
c o n n e c t i o n  w i t h  s c h o o l i n g  of v e t e r a n s ) .  An e x c e p t i o n  is 
a l so  p r o v i d e d  i n  t h e  Government Employees T r a i n i n g  A c t ,  
5 U.S.C. S 4109. 

E x c e p t i o n s  t o  t h e  a d v a n c e  payment  p r o h i b i t i o n  may 
appear i n  a p p r o p r i a t i o n  a c t s  a s  w e l l  a s  p e r m a n e n t  l e g i s l a -  
t i o n .  An except ion i n  a n  a p p r o p r i a t i o n  a c t  w i l l ,  of c o u r s e ,  
b e  l i m i t e d  t o  t h e  a p p r o p r i a t i o n ( s )  i n  t h e  a c t  t o  which  it 
appl ies ,  u n l e s s  i t  c a n  b e  c o n s t r u e d  a s  p e r m a n e n t  l e g i s l a t i o n .  
(See C h a p t e r  2 ,  S e c t i o n  F ,  t h i s  Manual . )  Also, t h e  -- bona  f i d e  
need  r u l e  ( s u p r a ,  t h i s  C h a p t e r )  would apply. I n  o n e  case, a 
FY 1955  a p p r o p r i a t i o n  f o r  a n  I n d i a n  e d u c a t i o n  p rogram i n c l u d e d  
a u t h o r i t y  fo r  t h e  Bureau  of I n d i a n  A f f a i r s  t o  make c e r t a i n  
paymen t s  i n  a d v a n c e .  S i n c e  f u n d s  c a n  be o b l i g a t e d  o n l y  f o r  
t h e  -- bona  f i d e  n e e d s  o f  t h e  p e r i o d  f o r  which  a p p r ' o p r i a t e d ,  t h e  
Comptroller G e n e r a l  h e l d  t h a t  t h e  a d v a n c e  payment  a u t h o r i t y  
was l i m i t e d  t o  t h e  p o r t i o n  of t h e  p rogram t o  b e  f u r n i s h e d  
d u r i n g  FY 195.5 and  c o u l d  n o t  operate t o  e x t e n d  t h e  p e r i o d  of 
a v a i l a b i l i t y  of t h e  a p p r o p r i a t i o n ,  i .e . ,  c o u l d  n o t  b e  used  t o  
p a y  f o r  p o r t i o n s  of t h e  p rogram e x t e n d i n g  i n t o  FY 1956.  
34 Comp. Gen. 432 ( 1 9 5 5 ) .  T h i s  p r i n c i p l e  would be e q u a l l y  
a p p l i c a b l e  t o  a d v a n c e  payment  a u t h o r i t y  c o n t a i n e d  i n  pe rmanen t  
1 eg-iql a t i o n .  

( 2 )  Lease and  R e n t a l  Agreements  

The  a d v a n c e  payment  s t a t u t e  h a s  b e e n  c o n s i s t e n t l y  
c o n s t r u e d  a s  a p p l i c a b l e  t o  lease o r  r e n t a l  a g r e e m e n t s  as  w e l l  
a s  p u r c h a s e s ,  and  appl ies  w i t h  respect t o  b o t h  r ea l  and 
p e r s o n a l  property.  3 Comp. Gen. 542 ( 1 9 2 4 ) ;  1 8  Comp. Gen. 839 
( 1 9 3 9 ) ;  B-188166, J u n e  3 ,  1977.  T h u s ,  when t h e  Government 
a c q u i r e s  l a n d  by  l e a s i n g ,  paymen t s  m u s t  b e  made " i n  arrears"  
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unless the applicable appropriation statute or other law pro- 
vides an exemption from 31 U.S.C. 529. 19 Comp. Gen. 758, 
760 (1940). In 57 Comp. Gen. 89 (19771, the Comptroller 
General held that a leasing arrangement of telephone equipment 
called "tier pricing," under which the Government would be 
obligated to pay the contractor's entire capital cost at the 
outset of the lease, would violate 31 U.S.C. S 529. See also 
58 Comp. Gen. 29 (1978). 

Certain long-term lease/rental agreements may present 
more complicated problems in that they may involve not only 
31 U.S.C. 5 529 but also the Antideficiency Act, 31 U.S.C. 
0 665. Since appropriations are made only for the bona fide 
needs of a particular fiscal year, and since a lease purport- 
ing to bind the Government for more than one fiscal year would 
necessarily include the needs of future years, such a lease 
would be contrary to the Antideficiency Act prohibition 
against contracting for any purpose in advance of appropria- 
tions made for such purpose. Thus, a lease agreement for the 
rental of nitrogen gas cylinders for a 25-year period, the 
full rental price to be paid in the first year, would violate 
both statutes. 37 Comp. Gen. 6 0  (1957). A contractual 
arrangement on an annual basis with an option in the Govern- 
ment for renewal from year to year was seen as the only way 
to accomplish the desired objective. Id., at 62. See also 
19 Comp. Gen. 758, supra. For furtherdiscussion, see 
Chapter 5, this Manual, and Rollee H. Efros, "Statutory 
Restrictions on Funding of Government Contracts," 10 Pub. 
Cont. L. J. 255, 267-269 (1979). 

-- 

(3) Publications 

Specific authority exists in 31 U.S.C. 6 530a to make 
advance payments for "subscriptions or other charges for 
newspapers, magazines, periodicals, and other publications 
for official use," notwithstanding the prohibition of 
31 U.S.C. 9 529. Prior to 1974, a number of questions arose 
over the meaning of "other publications" 5 /  and, based on - 

- - - - - -~  A number of earlier decisions will be found in which the 
sole issue was whether a given item constituted a 
"periodical" as opposed to a "publication." E.g., 37 Comp. 
Gen. 7 2 0  (1958); 17 Comp. Gen. 455 (1937); A-90102, 
September 3 ,  1935. These decisions arose under an obsolete 
version of 31 U . S . C .  9 530a and should be disregarded. 
This factor combined with the subsequent enactment of 
31 u.S.C. 5 530b, discussed in the text, render many of the 
pre-1974 decisions on section 530a obsolete. The validity 
of a given decision must be assessed in light of the 
present statutory language. 
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j u d i c i a l  p r e c e d e n t ,  GAO c o n s t r u e d  t h e  term t o  mean p u b l i c a -  
t i o n s  i n  t h e  c u s t o m a r y  and u s u a l l y  u n d e r s t o o d  s e n s e  of t h e  
word ,  t h a t  is ,  b o o k s ,  p a m p h l e t s ,  n e w s p a p e r s ,  p e r i o d i c a l s ,  o r  
p r i n t s .  B-125979, June  1 4 ,  1957.  I n  o t h e r  words,  t h e  a u t h o r -  
i t y  i n  3 1  U.S.C.  s 530a  a p p l i e d  t o  i t e m s  which  m u s t  b e  r e a d  a s  
c o n t r a s t e d  t o  items which  are  made t o  b e  h e a r d .  48 Comp. 
Gen. 784 ( 1 9 6 9 ) .  Under t h i s  r u l e ,  m i c r o f i l m  p r o d u c t s  were 
h e l d  t o  b e  p u b l i c a t i o n s ,  4 1  Comp. Gen. 2 1 1  ( 1 9 6 1 ) ,  a s  were 
35 mi l l imeter  s l i d e s ,  48 Comp. Gen. 784 ,  s u p r a .  However, t h e  
term " p u b l i c a t i o n s "  was h e l d  n o t  t o  i n c l u d e  phonograph  r e c o r d s .  
R-125979, s u p r a ;  2 1  Comp. Gen. 524  ( 1 9 4 1 ) .  N o r  d i d  i t  i n c l u d e  
t a p e - r e c o r d e d  mater ia l .  46 Comp. Gen. 394 ( 1 9 6 6 ) ;  B-137516, 
O c t o b e r  2 8 ,  1958 .  I n  35 Comp.  Gen. 404 ( 1 9 5 6 1 ,  t h e  u s e  of 
a d v a n c e  paymen t s  f o r  t h e  p r o c u r e m e n t  o f  books  t h r o u g h  "book 
c l u b "  f a c i l i t i e s  was h e l d  p e r m i s s i b l e .  

I n  1 9 7 4 ,  C o n g r e s s  r e s o l v e d  t h e  p r o b l e m s  o v e r  t h e  i n t e r p r e -  
t a t i o n  o f  " o t h e r  p u b l i c a t i o n s "  b y  e n a c t i n g  3 1  U.S.C. ,6 530b.  
T h a t  s t a t u t e  d e f i n e s  "o ther  p u b l i c a t i o n s "  f o r  p u r p o s e s  of 
3 1  U.S.C. S 530a  t o  i n c l u d e  "any  p u b l i c a t i o n  p r i n t e d ,  micro- 
f i l m e d ,  p h o t o c o p i e d ,  o r  m a g n e t i c a l l y  o r  o t h e r w i s e  r e c o r d e d  f o r  
a u d i t o r y  o r  v i s u a l  u s a g e . "  

The q u e s t i o n  n e x t  p r e s e n t e d  was w h e t h e r  a m i c r o f i l m  
l i b r a r y  c o u l d  b e  a c q u i r e d  u n d e r  a l e a s e / r e n t a l  a r r a n g e m e n t  o r  
w h e t h e r  t h e  a d v a n c e  paymen t s  were a u t h o r i z e d  o n l y  where  t h e  
Government  a c t u a l l y  p u r c h a s e d  t h e  l i b r a r y .  The Comptroller 
G e n e r a l  c o n c l u d e d  t h a t  i n  t h e  a b s e n s e  of s t a t u t o r y  l a n g u a g e  
o r  e v i d e n c e  o f  l e g i s l a t i v e  i n t e n t  t o  t h e  c o n t r a r y ,  t h e r e  i s  
no  m e a n i n g f u l  d i f f e r e n c e  be tween  t h e  p u r c h a s e  and  r e n t a l  o f  
p u b l i c a t i o n s  needed  by  t h e  Government ,  and  t h a t  t h e  r e n t a l  o r  
l e a s i n g  o f  a microfilm l i b r a r y  f o r  o f f i c i a l  Government  u s e  
f e l l  w i t h i n  t h e  p u r v i e w  of 3 1  U.S.C.  6 530a .  57 Comp. 
Gen. 583  ( 1 9 7 8 ) .  However, a d v a n c e  paymen t s  f o r  i t e m s  o f  
e q u i p m e n t  n e c e s s a r y  for  u s e  i n  c o n j u n c t i o n  w i t h  a m i c r o f i l m  
l i b r a r y  a r e  s t i l l  p r o h i b i t e d .  B-188166, J u n e  3 ,  1977.  

( 4 )  Advance Payments  t o  S ta t e  and Local Governments  

The Comptroller G e n e r a l  h a s  n o t  appl ied t h e  a d v a n c e  
payment  p r o h i b i t i o n  t o  S t a t e  and  l oca l  g o v e r n m e n t s  b e c a u s e  
t h e  p r i m a r y  p u r p o s e  o f  t h e  p r o h i b i t i o n  i s  t o  p r e c l u d e  t h e  
p o s s i b i l i t y  o f  loss i n  t h e  e v e n t  a c o n t r a c t o r ,  a f t e r  receipt  
o f  paymen t ,  s h o u l d  f a i l  t o  perform h i s  c o n t r a c t  and  r e f u s e  
o r  f a i l  t o  r e f u n d  t h e  money t o  t h e  Government .  T h e  d a n g e r  
o f  s u c h  a loss  is min imized  when a S t a t e  o r  loca l  gove rnmen t  
is  t h e  c o n t r a c t o r .  57 Comp. Gen. 399 ( 1 9 7 3 ) .  T h i s  e x c e p t i o n ,  
however ,  a p p l i e s  o n l y  where  t h e  S t a t e  f u r n i s h e s  noncommerc ia l  
s e r v i c e s  r e a s o n a b l y  a v a i l a b l e  o n l y  from t h e  S t a t e .  39 Comp. 
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Gen. 285 ( 1 9 5 9 )  (sewer s e r v i c e  c h a r g e ) ;  B-118846, March 29 ,  
1954  ( e x p e n s e s  of S t a t e  Water Commiss ioner  a d m i n i s t e r i n g  
I n d i a n  i r r i g a t i o n  project  p u r s u a n t  t o  c o u r t  o r d e r ) ;  B-109485, 
J u l y  2 2 ,  1952  ( r e p a i r ,  o p e r a t i o n ,  and  m a i n t e n a n c e  o f  roads i n  
c o n j u n c t i o n  w i t h  p e r m a n e n t  t r a n s f e r  of F e d e r a l  r o a d s  t o  
c o u n t y ) ;  B-34946, J u n e  9 ,  1 9 4 3 ,  and  B-65821, May 29 ,  1947 
( S t a t e  c o u r t  f e e s  and  o t h e r  items of e x p e n s e  r e q u i r e d  t o  
l i t i g a t e  i n  S t a t e  c o u r t s  i n  c o m p l i a n c e  w i t h  t h e  r e q u i r e m e n t s  
o f  S t a t e  l a w ) ;  B-36099, Augus t  1 4 ,  1913  ( lease  o f  S t a t e  
l a n d s ) ;  and  B-35670, J u l y  1 9 ,  1 9 4 3  ( S t a t e  f o r e s t  f i r e  pre- 
v e n t i o n  and s u p p r e s s i o n  s e r v i c e s ) .  C o n v e r s e l y ,  where  a S t a t e  
p r o v i d e s  t h e  F e d e r a l  Government wikh s e r v i c e s  t h a t  a re  f r e e l y  
and r e a d i l y  a v a i l a b l e  i n  t h e  commercial m a r k e t ,  t h e  s t a t u t o r y  
a d v a n c e  payment  r e s t r i c t i o n s  appl icable  t o  p r i v a t e  c o n t r a c -  
t o r s  g o v e r n .  58 Comp. Gen. 2 9  ( 1 9 7 8 )  ( t e l e p h o n e  s e r v i c e s ) .  

The  same r e a s o n i n g  n a t u r a l l y  app l i e s  t o  paymen t s  t o  
a n o t h e r  F e d e r a l  e n t i t y .  Thus ,  3 1  U.S.C. $ 529 d o e s  n o t  pro- 
h i b i t  a d v a n c e  payment  f o r  post o f f i c e  box r e n t a l s .  25 Comp. 
Gen. 834 ( 1 9 4 6 ) .  Also, t h e  Economy A c t ,  3 1  U.S.C. $ 686 
( C h a p t e r  8 ,  t h i s  M a n u a l ) ,  e x p r e s s l y  a u t h o r i z e s  a d v a n c e  
payments  f o r  t r a n s a c t i o n s  w i t h i n  i t s  scope. 

The  e x c e p t i o n  r e c o g n i z e d  i n  t h e  case of S t a t e  and l o c a l  
g o v e r n m e n t s  d o e s  n o t  e x t e n d  t o  p u b l i c  u t i l i t i e s .  4 2  C o m p .  
Gen. 659 ( 1 9 6 3 )  ( t e l e p h o n e  s e r v i c e s ) .  See .also 27  C o m p .  
Dec. 885  ( 1 9 2 1 ) .  

, 
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D e  DISPOSITION OF APPROPRIATION BALANCES 

(1) Unobligated Balances 

Annual funds which remain unobligated at the end of the 
fiscal year are said to "expire" and no longer remain avail- 
able for obligation. The unobligated balances of fixed-year 
appropriations must be withdrawn by November 15 of the fiscal 
year following the fiscal year in which the period of avail- 
ability expires and returned to the general fund of the Trea- 
sury or to t h e  source from which they were derived. 31 U.S.C. 
S 701. Unobligated balance is defined as "the difference be- 
tween the obligated balance and the total unexpended balance." 
31 U.S.C. S 701(c). 

No-year appropriations must also be withdrawn and rede- 
posited into the general fund of the Treasury if they become 
inactive. The unobligated balances of no-year appropriations 
revert to the Treasury when the head of the agency concerned 
determines that the purposes for which the appropriation was 
made have been fulfilled, or when a disbursement has not been 
made against the appropriation for two consecutive fiscal 
years (even though it was initially established to remain 
available until expended). 31 U.S.C. S 706 (Section A ,  this 
Chapter). 

This principle also applies to revenues earned by a 
Government agency where Congress has authorized the agency to 
retain such revenues without any fiscal year limitations. For 
example, in subsection lll(h) of the Energy Reorganization Act 
of 1974, as added by Pub. L. No. 95-238 (to be codified as 
42 U.S.C. S 5821(h)), Congress made provision for the Depart- 
ment of Energy to retain revenues from uranium enrichment 
services and use them to offset the costs of providing such 
services, the funds to remain available until expended. How- 
ever, since under 31 U.S.C. S 706, the unobligated balance of 
a no-year appropriation must be withdrawn and redeposited in 
the general fund of the Treasury if no disbursements have been 
made from the appropriation for two consecutive fiscal years, 
the Department of Energy could not retain or set aside the 
revenues indefinitely. B-159687-O.M., October 25, 1979. 

31 U.S.C. S 701(a)(2) authorizes the restoration of 
withdrawn unobligated balances in order to "liquidate obliga- 
tions and effect adjustments." This authority may be used to 
adjust obligations recorded pursuant to 31 U.S.C. S 200, the 
operation of which is closely related to 31 U.S.C. 5 701. 
Subsection (a) of 31 U.S.C. S 200 establishes the documentary 
evidence required for recording an obligation. Subsection (d) 
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provides that no appropriation or fund which is limited for 
obligation purposes to a definite period of time (annual and 
multiple-year appropriations) shall be available for expendi- 
ture after expiration of the period of availability, except 
for liquidation of amounts obligated in accordance with sub- 
section (a). The authority in 31 U.S.C.  S 701(a)(2) to 
restore withdrawn unobligated balances in order to "liquidate 
obligations and effect adjustments" may be used to adjust 
obligations recorded pursuant to 31 U.S.C. S 200(a) where the 
amount originally recorded proves to be less than the actual 
amount obligated. Likewise, the restoration authority of 
31 U.S.C. S 701(a)(2) may be used to liquidate "new obliga- 
tions" which arose but were not formally recorded prior to 
the appropriation's expiration, provided that the obligations 
meet one of the criteria specified in 31 U.S .C .  S 200(a) and 
are otherwise valid. B-164031(3).150, September 5, 1979; 
B-179708-O.M., June 24, 1975. 

Similarly, where an appropriation expires and the 
unobligated balance has been returned to the Treasury, and 
the agency later discovers that due to its own misinterpreta- 
tion of a statutory payment formula, underpayments have 
resulted, the agency may adjust its error by seeking restor- 
ation of any unobligated balances from the fiscal year 
appropriations in question or, in the alternative, request a 
supplemental appropriation. B-167553-O.M. April 9 ,  1979. 
The restoration authority was designed to afford the agencies 
necessary flexibility. However, arbitrary deobligation in 
reliance upon the restoration authority to make subsequent 
adjustments is not consistent with the statutory purpose. 
B-179708-O.M., July 10, 1975,. 31 U.S.C.  6 706 provides 
similar restoration authority for withdrawn no-year funds. 

Where Congress enacts legislation extending the obliga- 
tional availability of a fiscal, year appropriation into the 
subsequent fiscal year, the legislation creates new budget 
authority in the amount of the unobligated balance at the 
close of the earlier fiscal year and is not required to be 
withdrawn pursuant to 31 U.S.C. S 701. See B-201110-O.M., 
December 30, 1980. 

In impoundment litigation it may be alleged that a 
Government agency has deliberately failed to incur obliga- 
tions against a fiscal year appropriation with the intent of 
allowing the unobligated balance to expire and be returned 
to the Treasury. Where, in this context, a court grants a 
preliminary order requiring obligation of the appropriation, 
the Comptroller General has held that such an order, when 
entered within the period of appropriation availability, is 
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consistent with normal concepts permitting obligations based 
on -- bona fide fiscal year needs and effectively establishes a 
valid obligation against the unobligated balance of the appro- 
priation in question. 54 Comp. Gen. 962 (1975); €3-115398.48, 
December 29, 1975. 
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(2) Obligated Balances--"M" Accounts 

As indicated in Section A of this Chapter, obligated 
balances of annual and multiple-year appropriations remain 
available beyond expiration to liquidate properly made 
obligations. upon the close of the period of obligational 
availability, the unobligated balance, as noted, expires 
and must be returned to the Treasury. The obligated balance 
retains its fiscal year identity for two full fiscal years 
following the expiration date. On September 30 of the 
second full fiscal year, any remaining obligated but 
unexpended balance is transferred to a consolidated 
successor account, where it is merged with the obligated 
balances of all other appropriation accounts of that depart- 
ment or agency for the same general purpose. 31 U . S . C .  
701. This successor account is known as the " M "  account. 

Funds in the I ' M 1 '  account are available indefinitely to 
liquidate obligations properly incurred against any of the 
appropriations from which the account is derived. 31 U . S . C .  
5 702. Thus, as of September 30, 1980, the I ' M "  account for  
a given agency will consist of the consolidated obligated 
balances of fixed-year appropriations which expired for 
obligation in fiscal year 1978 and earlier. 

Upon merger in the I ' M ' '  account, the obligated but 
unexpended balances of all annual and multiple-year appro- 
priations of the agency or department lose their fiscal 
year identity for expenditure purposes. Accordingly, most 
questions regarding ' ' M I 1  accounts concern determinations of 
whether current fiscal year funds or the successor account 
is chargeable with a specific obligation. 

For example, the Comptroller General held that since 
the annual leave of a Federal employee becomes a valid 
obligation against the appropriations current at the time 
it is taken, neither the obligated nor the unobligated 
balances from prior year appropriations could be used by 
the Postal Service to pay for the earned and unused annual 
leave of employees of the former Post Office Department. 
50 Comp. Gen. 863 (1971). In another case, however, a 
Federal employee was charged with leave without pay because 
he did not have sufficient accumulated sick leave. This 
was later held to be erroneous. Recredited sick leave and 
payment to the employee for the period of leave without pay 
was held to be payable from the " M "  account to which the 
balances of salary funds from prior years had been trans- 
ferred. The payment was a debt or obligation owing to the 
employee in the year in which he was erroneously charged 
leave without pay. 4 7  Comp. Gen. 308 (1967). 
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Similarly, where an agency is required to pay the 
Government's contribution to an employee's Civil Service 
Retirement or Social Security account pursuant to a judgment 
awarding back pay (see Chapter 12, Section E ( 2 ) ,  this Manual), 
payment should be charged to the appropriation that would have 
been charged had the payment been made when it was originally 
due. If, because of the time involved, more than one appro- 
priation is affected, the charge should be apportioned among 
the appropriations involved, including the I ' M 1 '  account if 
applicable. 58 Comp. Gen. 115, 119 (1978). 

An I ' M "  account is available for payment of any obligation 
attributable to any of the appropriations from which it is 
derived. Payments from an "M" account need not be related to 
specific balances of appropriations transferred to it. Thus, 
as a practical matter, once an appropriation balance reaches 
the 'IM" account, it is no longer susceptible to violations of 
the Antideficiency Act, 31 1J.S.C. 665(a). B-179708-0.M., 
June 24, 1975. 

However, this is not true during the two fiscal years 
prior to transfer to the "M" account. Since an appropriation 
retains its fiscal year identity during those two years, obli- 
gations against the appropriation liquidated before transfer 
to the "MI' account can only be paid from the individual 
appropriation account, and the potential for violation of 
the Antideficiency Act does exist during the two-year period 
between expiration and transfer to the " M "  account. In this 
connection, 31 U.S.C. S 703 provides in part: 

"If the undisbursed balance in any account 
[established pursuant to 31 U.S.C. SS 701-7081 
exceeds the obligated balance pertaining thereto, 
the amount of the excess shall be withdrawn in 
the manner provided by section 701(a)(2) of this 
title; but if the obligated balance exceeds the 
undisbursed balance [this may happen if previous- 
ly unrecorded obligations are identified or if 
previously recorded obligations are adjusted up- 
ward], the amount in excess, not to exceed the 
remaining unobligated balances of the appropria- 
tions available f o r  the same general purposes, 
may be restored to such account." 

Accordingly, where identifiable obligations during the two- 
year period exceed the entire undisbursed appropriated 
balance--both obligated and unobligated--such excess con- 
stitutes an Antideficiency Act violation and can only be 
liquidated pursuant to a deficiency appropriation. 
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B-179708-O.M., June 24, 1975. (Presumably this principle 
would apply equally to "M" accounts. That is, an Antide- 
ficiency Act violation could occur if identifiable obliga- 
tions exceeded the entire "M" account balance plus the 
aggregate of all funds potentially restorable under 31 U.S.C. 
8 703. This possibility is highly remote.) 

By enacting 31 U.S.C. 9s 701-708, Congress has provided 
an exclusive method for the payment of obligations chargeable 
to expired appropriations. Thus, it has been held that the 
use of a trust fund account or working fund for this purpose 
is unauthorized. B-101860, December 5, 1963. (See also 31 
U.S.C. 9 628-1 which prohibits the transfer of appropriations 
to a working fund without statutory authority.) 

A 1975 decision illustrates several of the concepts 
discussed in this Section. In 1973, the Postal Service deter- 
mined that the Library of Congress was not entitled to a 
special subsidized rate it had used in the past. There was 
some initial confusion as to whether the decision applied to 
FY 1973 as well as future years. The increased rate was 
ultimately determine.d to be applicable to FY 1973, but the 
clarification did not occur until FY 1974. The Postal Service 
then billed the Library for the increased postal charges for 
both years. The Library requested a deficiency appropriation 
for FY 1973 and a supplemental appropriation for FY 1974. 
Congress approved the supplemental but denied the deficiency 
request. The Library then asked GAO how to treat the amount 
still due for FY 1973. 

The ensuing decision--B-114874, September 16, 1975--con- 
cluded as follows: 

1. 

2. 

3. 

The action of Congress in failing to approve the 
deficiency appropriation request did not discharge 
the Library's obligation as a matter of law. 

The Library should use the restoration authority of 
31 U.S .C .  701(a)(2) to satisfy the obligation to 
the extent of any remaining expired unobligated 
balance from that year. 

The Library could not use its I ' M "  account due to the 
pendency of the Postal Service's claim prior to 
transfer of the FY 1973 appropriation balances into 
the I'M1' account. 
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4 .  Since obligations chargeable to a particular fiscal 
year may be paid only from appropriations available 
for the service of that fiscal year, the Library 
could not use current or future appropriations 
(unless, of course, made for that purpose). Thus, 
to the extent restoration action was insufficient to 
liquidate the entire obligation, any remaining 
balance would have to remain unsatisfied. 
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( 3 )  Lapsed Appropriations: Note on Terminology 

for that year cease to be available for obligation--that is, 
they expire. The term "lapsed appropriation" is sometimes 
used to refer to an expired appropriation, but the terms are 
not the same. 

At the close of a fiscal year, annual appropriations made 

Prior to 1949, unexpended balances of annual appropria- 
tions retained their fiscal year identity for two full fiscal 
years following expiration, the same as obligated balances 
still do under current law. At the end of the two fiscal 
years, the remaining undisbursed balance had to be covered 
into the surplus fund of the Treasury. Subsequent claims 
against the appropriation had to be settled by GAO. E.g., 
B-24565, April 2, 1942; R-18740, July 23,  1941. I t  w m t  
this point--two fiscal years after the expiration of the 
period of availability--that the appropriation was s a i d  to 
lllapse," that is, it lapsed when it was covered into the 
surplus fund of the Treasury. See 21 Comp. Gen. 46  (1941). 

The problem with this arrangement was that, in view of 
Article I, Section 9 of the Constitution (Chapter 2, Section C, 
this Manual), once the money was covered into the Treasury, 
another appropriation was needed to get it back out. E.g., 23 
Comp. Gen. 689, 694 (1944). Congress used various devices to 
pay claims against lapsed appropriations--reappropriation of 
lapsed funds, definite and indefinite appropriations for the 
payment of claims under $500, and appropriations for specific 
claims--but none proved entirely satisfactory. 

In 1949, Congress enacted the Surplus Fund-Certified 
Claims Act ( 6 3  Stat. 4071, intended to permit payment of 
claims against lapsed appropriations without the need for 
specific appropriations or reappropriations. The statute 
provided for the transfer of unexpended balances remaining 
after two years to a Treasury account designated "Payment of 
certified claims." Funds in this account remained available 
until expended for the payment of claims certified by the 
Comptroller General to be lawfully due and chargeable to the 
respective balances in the account. See B-61937, September 17, 
1952. The term "lapsed appropriation" continued to be used, 
now referring to the balances transferred to the "Payment of 
certified claims" account. Although the concept had changed 
somewhat, the essence of the term was still an appropriation 
which had lost its fiscal year identity and which had ceased 
to be available to the agency to liquidate prior obligations. 
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The p r e s e n t  s t a t u t o r y  scheme,  d i s c u s s e d  p r e v i o u s l y  i n  
t h i s  S e c t i o n ,  d e r i v e s  f rom l e g i s l a t i o n  e n a c t e d  i n  1956 
( 7 0  S t a t .  6 4 7 ) .  The most s i g n i f i c a n t  change  made by t h e  1956 
law was t o  pass  t h e  d i r e c t  r e s p o n s i b i l i t y  f o r  making payments  
from " l a p s e d  a p p r o p r i a t i o n s "  from GAO t o  t h e  c o g n i z a n t  agen-  
c i e s ,  t h a t  is ,  t o  permit  a g e n c y  d i s p o s i t i o n  of c l e a r l y  v a l i d  
claims a g a i n s t  p r i o r  y e a r  a p p r o p r i a t i o n s  i n  l i e u  of s u b m i s s i o n  
of a l l  s u c h  c h a r g e s  t o  GAO. Thus ,  t h e r e  is  n o  l o n g e r  a p o i n t  
beyond which  unexpended b a l a n c e s  cease t o  b e  a v a i l a b l e  t o  t h e  
a g e n c y  for  t h e  l i q u i d a t i o n  of p r ior  o b l i g a t i o n s ,  and  i n  t h i s  
sense a p p r o p r i a t i o n s  no l o n g e r  "lapse." To t h e  e x t e n t  t h a t  
t h e r e  i s  a n y  r e s i d u a l  meaning t o  t h e  term " l a p s e d  appropria- 
t i o n , "  i t  would refer s i m p l y  t o  o b l i g a t e d  balances which ,  upon 
t r a n s f e r  t o  t h e  a p p l i c a b l e  "M" a c c o u n t ,  h a v e  l o s t  t h e i r  f i s c a l  
y e a r  i d e n t i t y .  I n  a n y  e v e n t ,  t h e  terms " e x p i r e d  a p p r o p r i a t i o n "  
and  " l a p s e d  a p p r o p r i a t i o n "  are n o t  synonymous. 

The s t a t u t o r y  e v o l u t i o n  o u t l i n e d  above  i s  d i s c u s s e d  i n  
more d e t a i l  i n  B-179708-O.M., November 2 0 ,  1973.  
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( 4 )  Repayments  and D e o b l i g a t i o n s  

3 1  U.S.C. S 7 0 1 ( c )  p r o v i d e s  t h a t  t h e  o b l i g a t e d  b a l a n c e  of 
a n  a p p r o p r i a t i o n  a c c o u n t  a s  of t h e  end  of a f i s c a l  y e a r  s h a l l  
b e  t h e  amount  of u n l i q u i d a t e d  o b l i g a t i o n s  appl icable  t o  s u c h  
a p p r o p r i a t i o n  l e s s  t h e  amount  c o l l e c t i b l e  as  r e p a y m e n t s  t o  t h e  
a p p r o p r i a t i o n .  C o l l e c t i o n s  n o t  r e c e i v e d  u n t i l  a f t e r  t h e  t r a n s -  
f e r  of t h e  o b l i g a t e d  b a l a n c e  t o  t h e  " M "  a c c o u n t  a re  t o  be cre- 
d i t i e d  t o  t h e  "M" a c c o u n t  u n l e s s  o t h e r w i s e  a u t h o r i z e d  by  law. 
S e c t i o n  701(c) f u r t h e r  p r o v i d e s  t h a t  " a n y  c o l l e c t i o n  made by  
t h e  G e n e r a l  A c c o u n t i n g  Off ice  for  o t h e r  Government a g e n c i e s  
may be d e p o s i t e d  i n t o  t h e  T r e a s u r y  as  m i s c e l l a n e o u s  receipts." 

The term " r e p a y m e n t s "  w i t h i n  t h e  meaning  of s e c t i o n  7 0 1 ( c )  
h a s  b e e n  d e f i n e d  i n  T r e a s u r y  Department-GAO J o i n t  R e g u l a t i o n  
N o .  1 t o  i n c l u d e  two g e n e r a l  c a t e g o r i e s :  

( a )  Reimbursements  t o  a p p r o p r i a t i o n s  which  
r e p r e s e n t  amounts  c o l l e c t e d  f rom o u t s i d e  
s o u r c e s  for c o m m o d i t i e s  o r  s e r v i c e s  f u r -  
n i s h e d  o r  t o  b e  f u r n i s h e d ,  and which  b y  
l a w  may be c r e d i t e d  d i r e c t l y  t o  a p p r o p r i -  
a t i o n s ,  t h a t  is, which  a r e  n o t  r e q u i r e d  
by  3 1  U . S . C .  S 4 8 4  t o  b e  d e p o s i t e d  as  
m i s c e l l a n e o u s  receipts.  (See C h a p t e r  5 ,  
t h i s  Manual . )  

( b )  Re funds  t o  a p p r o p r i a t i o n s  which  r e p r e s e n t  
amoun t s  c o l l e c t e d  from o u t s i d e  s o u r c e s  
f o r  paymen t s  made i n  error ,  o v e r p a y m e n t s ,  
o r  a d j u s t m e n t s  f o r  p r e v i o u s  amoun t s  d i s -  
b u r s e d ,  i n c l u d i n g  r e t u r n s  o f  a u t h o r i z e d  
a d v a n c e s .  

S e e  a l s o  T i t l e  7 ,  GAO P o l i c y  and P r o c e d u r e s  Manual,  Wi th  
respect  t o  a n  a g e n c y ' s  a u t h o r i t y  t o  c r e d i t  r e p a y m e n t s  t o  t h e  
d i s b u r s i n g  a p p r o p r i a t i o n ,  see 5 Comp. Gen. 734 ,  736  ( 1 9 2 6 ) ;  
6 Comp. Gen. 337 ( 1 9 2 6 ) ;  B-138942-O.M., Augus t  2 6 ,  1976.  
E x c e s s  o b l i g a t i o n s  which  a r e  l a t e r  d e o b l i g a t e d  a r e  a c c o u n t e d  
fo r  i n  t h e  same manner  a s  r e p a y m e n t s .  See 52 Comp.  Gen. 
179  ( 1 9 7 2 ) .  For more d e t a i l e d  d i s c u s s i o n ,  see C h a p t e r  5, 
t h i s  Manual.  

Where a t r a n s a c t i o n  be tween  Government a g e n c i e s  is 
g o v e r n e d  s o l e l y  b y  t h e  Economy A c t ,  3 1  U.S .C .  5 686 ( C h a p t e r  
8 ,  t h i s  M a n u a l ) ,  r e i m b u r s e m e n t s  f o r  work ,  s e r v i c e ,  o r  o t h e r  
ma te r i a l s  m u s t  be c r e d i t e d  t o  t h e  f i s c a l  y e a r  a p p r o p r i a t i o n s  
w h i c h  e a r n e d  them,  r e g a r d l e s s  of when t h e  r e i m b u r s e m e n t s  a r e  
c o l l e c t e d .  I f  t h e  a p p r o p r i a t i o n  which  e a r n e d  t h e  r e i m b u r s e m e n t  
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remains available at the time of collection, there is no 
distinction between a credit to the year earned or to the year 
collected. If, however, the appropriation which earned the 
reimbursement has expired for obligation purposes at the time 
of collection, then reimbursement can only be credited to the 
expired account or to the appropriate I ' M "  account, as the case 
may be. R-179708-O.M., December 1, 1975; B-194711-O.M., 
January 15, 1980. 

The subject of reimbursements to appropriations within 
the Department of Defense has been discussed in a report of 
the Comptroller General entitled "Reimbursements to Appropri- 
ations: Legislative Suggestions for Improved Congressional 
Control," FGMSD-75-52, November 1, 1976. 

Under the discretionary authority granted to GAO by 
31 U.S.C. fj 701(c), collections made by GAO on debts referred 
to it by another agency as uncollectible involving appropria- 
tion or fund accounts other than trust or deposit fund accounts 
are deposited as miscellaneous receipts, notwithstanding the 
authority of the referring agency to otherwise make use of t h e  
collections. Collections applicable to trust or deposit fund 
accounts are deposited directly into the Treasury for credit 
to the applicable fund. B-138705, Flay 13, 1963 (circular 
letter); B-138706-00M0, October 1, 1963; B-156011, April 3 0 ,  
1965; B-156343, January 17, 1966. See also 4 GAO Section 71. 
This policy, however, does not govern the disposition of funds 
collected by the Justice Department rather than by GAO. 
B-152247, December 13, 1965. 

If an agency deobligates funds after the expiration of 
the period of availability, the funds are not available for 
any new obligation and must be returned to the Treasury (ex- 
cept for permissible replacement contracts, supra). To avoid 
this result, Congress may, by statute, authorize an agency to 
reobligate any such deobligated sums. This is called deobli- 
gation-reobligation ("deob-reob") authority. Deobligation- 
reobligation authority is not necessary for no-year funds, and 
this is true even though Congress may have eliminated such 
authority with respect to certain fiscal year appropriations 
of the same agency. B-200519, November 28, 1980. 
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CHAPTER 5 

AVAILABILITY OF APPROPRIATIONS AS TO AMOUNT 

A. INTRODUCTION--TYPES OF APPROPRIATION LANGUAGE 

The two preceding Chapters have discussed the purposes 
for which appropriated funds may be used and the time limits 
within which they may be obligated and expended. This 
Chapter will discuss the third major element of the concept 
of the "legal availability" of appropriations--restrictions 
relating to amount. It is not enough to know what you can 
spend appropriated funds for and when you can spend them. 
You must also know how much you have available for a 
particular object. 

In this respect, the legal restrictions on Government 
expenditures are different from those governing your spend- 
ing as a private individual. For example, as an individual, 
you can buy a house and finance it with a mortgage that may 
run for 25 or 30 years. Of course you don't have enough 
money to cover your full legal obligation under the mortgage. 
You sign the papers on the hope and assumption that you will 
continue to have an income. If your income stops and you 
can't make the payments, you lose the house. The Government 
cannot operate this way. The main reason why is the 
Antideficiency Act, discussed in Section B. 

The foundation of our Government is the doctrine of 
"separation of powers" established by the Constitution. 
Congress, presumably reflecting the will of the people, 
makes the laws and provides the money to implement them. 
The executive branch carries out the laws with the money 
Congress provides. Under this system, Congress, not the 
executive branch, must have the "final word" as to how much 
money can be spent by a given agency or on a given program. 
In exercising this power, Congress may give the executive 
branch considerable discretion within broad limits, but it 
is ultimately up to Congress to determine how much the 
executive branch can spend. In applying this theory to the 
day-to-day operations of the Federal Government, it should 
be readily apparent that restrictions on purpose, time, and 
amount are very closely related. Again, the Antideficiency 
Act is one of the primary "enforcement devices." Various 
other applications of the theory are covered in Sections C, 
D, and E. 
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Congress has been making appropriations since the 
beginning of  the Republic. Over the course of this time, 
certain forms of appropriation language have become 
standard. The remainder of this Section will point out the 
more commonly used language. 

Congress may wish to "earmark" part of a more general 
lump-sum appropriation for a particular object, as either a 
maximum, a minimum, or both. For simplicity of illustration, 
let us assume that we have a lump-sum appropriation of $1,000 
for "smoking materials" and a particular object within that 
appropriation is "Cuban cigars." 

If the appropriation specifies "not to exceed" $100 for 
Cuban cigars or "not more than" $100 for Cuban cigars, then 
$100 is the maximum available for Cuban cigars. 15 Comp. 
Dec. 660 ( 1 9 0 9 ) .  

If the entire $100 is not used for Cuban cigars, unob- 
ligated balances may--within the time limits for obligation-- 
be applied to the other objects of the appropriation. 
B-4568, June 27, 1939. 

If later in the fiscal year a supplemental appropria- 
tion is made for "smoking materials," the funds provided in 
the supplemental may not be used to increase the $100 maxi- 
mum for Cuban cigars unless the supplemental appropriation 
act so  specifies. See Section E, this Chapter. 

Similarly, if the agency has limited transfer authority, 
an authorized transfer of funds to the "smoking materials" 
appropriation may not be used to increase the $100 limit on 
Cuban cigars absent more specific statutory authority. 
18 Comp. Gen. 211 (1938). (It must be emphasized that we are 
talking about amounts earmarked from a more general lump-sum 
appropriation. This would not apply if the "Cuban cigar" 
item were a separate appropriation.) 

Words like "not to exceed" are not necessary to estab- 
lish a maximum limitation. If the appropriation includes a 
specific amount for a particular object (such as "For Cuban 
cigars, $100"), then the appropriation is a maximum which may 
not be exceeded. 16 Comp. Gen. 282 (1936); 19 Comp. Gen. 892 
(1940); 36 Comp. Gen. 526 (1957). 

If a lump-sum appropriation includes several particular 
objects and provides further that the appropriation "is to 
be accounted for as one fund" or "shall constitute one fund," 
then the individual amounts are not limitations, the only 
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limitation being that the total amount of the lump-sum appro- 
priation cannot be exceeded. However, individual items with- 
in that lump-sum appropriation that include the "not to 
exceed" language will still constitute maximum limitations. 
3 Comp. Dec. 6 0 4  (1897); A-79741, August 21, 1936. The "one 
fund" language is uncommon. 

If Congress wishes to specify a minimum for the parti- 
cular object but not a maximum, the appropriation act may 
provide "Smoking materials, $1,000, of which not less than 
$100 shall be available for Cuban cigars." B-137353, 
December 3, 1959. If the phrase "not less than" is used, in 
contrast with the "not to exceed" language, portions of the 
$100 not obligated for Cuban cigars may not be applied to 
the other objects of the appropriation. 

Another phrase Congress often uses to earmark a portion 
of a lump-sum appropriation is "shall be available." There 
are variations. For example, our hypothetical $1,000 
"smoking materials" appropriation may provide that, out of 
the $1,000, $100 "shall be available" or "shall be available 
only" or "shall be available exclusively" for Cuban cigars. 
Still another variation is "$1,000, including $100 fo r  Cuban 
cigars." There appear to be no significant differences 
resulting from which variation is used. 

If the "shall be available" phrase is combined with the 
maximum or minimum language noted above ("not to exceed," 
"not less than," etc.), then the above rules apply and the 
phrase "shall be available" adds little. See, e.g., 
B-137353, December 3, 1959. 

However, if the earmarking phrase "shall be available" 
is used without the "not to exceed" or "not less than" 
modifiers, the rules are not quite as firm. At the very 
least, the earmarking language will indicate a minimum which 
may not be applied to other objects within the appropriation. 
A.lso, it will normally indicate a maximum as well. However, 
the phrase is capable of being read as a mere earmarking to 
assure the availability of the specified sum. Thus, the 
phrase may be construed as establishing a minimum but not a 
maximum if there is a clear indication in the legislative 
history that this is what Congress intended. For the 
application of these rules, see the following: 

--"Shall be available only": 18 Comp. Gen. 1013 
(1939); 53 Comp. Gen. 695 (1974); B-142190, March 23, 
1960; B-70933, March 1, 1948; B-70933, December 11, 
1947. 
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--"Shall be available exclusively": B-102971, 
August 24, 1951; B-113272-O.M., May 21, 1953; 
B-111392-O.M., October 17, 1952. 

--"Shall be available": B-137353, December 3, 1959; 
B-128943, September 27, 1956; B-5526, September 14, 
1939; B-137353-O.M., October 14, 1958. 

--"Including": A-99732, January 13, 1939. 

As indicated, the construction is the same regardless of 
which variation is used. 

Finally, earmarking language may be found in appropria- 
tion authorization acts as well as appropriation acts. The 
relationship between the two types of legislation is discussed 
in Chapter 2 ,  this Manual. 
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B. THE ANTIDEFICIENCY ACT 

(1) Introduction 

The so-called Antideficiency Act, 31 U.S.C. S 665, 1/ 
is the linchpin of the legislative machinery established-to 
protect and preserve the congressional power of the purse. - 2/ 

It is no secret that for many years after the Constitu- 
tion was adopted, executive departments and agencies paid 
little attention to congressional spending limitations. 
Obligations were made in excess of or in advance of appro- 
priations. Funds were commingled or used for purposes far 
different than the purposes for which they were appropriated. 
And most egregious of all, the departments and agencies would 
spend their entire fiscal year appropriations during the 
first few months of the year and then present the Congress 
with a list of "coercive deficiencies." These were obliga- 
tions to others who had fulfilled their part of the bargain 
with the United States and who now had a moral--and possibly 
also a legal--right to be paid. The Congress felt it had no 
choice but to fulfill these commitments, but the frequency 
of deficiency appropriations played havoc with the United 
States budget. - 3/ 

The first true precursor of the present Antideficiency 
Act was enacted in 1870 (Act of July 12, 1870, 16 Stat. 251). 
In 1905, the Act was amended to give it teeth (Act of March 3, 
1905, 33 Stat. 1257), and was further tightened the very next 
year (Act of February 27, 1906, 34 Stat. 48). It assumed its 
final form in 1950, complete with criminal penalties and civil 
sanctions for violations (Act of September 6, 1950, 64 Stat. 
765). 

- 1/ The Antideficiency Act is often cited by its older desig- 
nation, Revised Statutes ( R . S . )  S 3679. The United States 
Code citation is used throughout this Manual because the 
text of the law is more readily accessible in that form. 

- 2/ "NO money shall be drawn from the Treasury but in conse- 
quence of appropriations made by law." U.S. CONST., 
Art. I, sec. 9 .  

- 3/ See Annals of Congress, 10th Cong., 2d Sess. 
Senator Hillhouse recited an incredible litany of agency 
abuses to support a resolution be introduced on 
February 14, 1809, to look into ways to correct the 
situation. 
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It is important to understand that the Antideficiency 
Act is just one of the legislative solutions to the problem 
of irresponsibility on the part of Government servants en- 
trusted with the duty to spend the taxpayers' dollars pro- 
perly. The various restrictions discussed throughout this 
Manual are closely related. Thus, this Section should be 
read in conjunction with the discussion of the "Adequacy of 
Appropriations Act," 41 U.S.C. S 11 (Chapter 8), the purpose 
restrictions of 31 U.S.C. S 6 2 8  (Chapter 3 ) ,  the "one year 
rule" of 31 U.S.C. S 712a (Chapter 4 ) ,  and the Advance 
Payment Statute, 31 U.S.C. S 529 (Chapter 4). 

The fiscal principles inherent in the various subsec- 
tions of the Antideficiency Act are really quite simple. The 
idea is to Government officials are warned 
not to make payments--or to commit the United States to make 
payments at some future time--for goods or services unless 
there is enough money in the "bank" to cover the cost in 
full. The "bank," of course, is the available appropriation. 

The combined effect of the various funding restriction 
s t a t u t e s  was summarized in a 1962 decision. The summary h a s  
been quoted in numerous later Antideficiency Act cases and 
bears repeating here: 

"These statutes evidence a plain intent on the 
part of the Congress to prohibit executive officers, 
unless otherwise authorized by law, from making con- 
tracts involving the.Government in obligations for 
expenditures or liabilities beyond those contemplated 
and authorized for the period of availability of and 
within the amount of the appropriation under which 
they are made; to keep all the departments of the 
Government, in the matter of incurring obligations 
for expenditures, within the limits and purposes of 
appropriations annually provided for conducting their 
lawful functions, and to prohibit any officer or 
employee of the Government from involving the Govern- 
ment in any contract or other obligation for the pay- 
ment of money for any purpose, in advance of appro- 
priations made for such purpose; and to restrict the 
use of annual appropriations to expenditures re- 
quired for the service of the particular fiscal year 
for which they are made." 42 Comp. Gen. 272, 275 
(1962). 

To the extent it is possible to summarize appropriations law 
in a single paragraph, this is it. 
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In its current form, the Antideficiency Act contains 9 
subsections, designated (a) through (i). The remainder 05 
this Section will discuss each of these subsections in 
sequence. A concise summary of the entire Act may be found 
in B-131361, May 9, 1957. 

Further discussion, from varying perspectives, will be 
found in the following sources: 

--Efros, Rollee H., Statutory Restrictions on Funding 
of Government Contracts, 10 Public Contract Law 
Journal 254 (Dec. 1978). 

--Fenster, Herbert H., and Christian Volz, The Antide- 
ficiency Act: Constitutional Control Gone Astray, 
11 Public Contract Law Journal 155 ( N o .  1, Nov. 1979). 

--Frazier, John R., Col., Use of Annual Funds with 
Conditional, Option, or Indefinite Delivery Contracts, 
8 A.F. JAG L. Rev. 50 (No. 2, Mar.-Apr, 1966). 

--Hopkins, Gary L., Major, and Lt. Col. Robert M. Nutt, 
The Anti-Deficiency Act (Revised Statutes 3679) and 
Funding Federal Contracts: An Analysis, 80 Mil. L. 
Rev. 51 (1978). 

--Spriggs, William J., The Anti-Deficiency Act Comes to 
Life in U.S. Government Contracting, 10 National Con- 
tract Management Journal 33 (Winter 1976-77). 
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(2) Obligation/Expenditure in Excess or Advance of 
Appropriations (Subsection (a)) 

shall make or authorize an expenditure from or 
create or authorize an obligation under any appro- 
priation or fund in excess of the amount available 
therein; nor shall any such officer or employee 
involve the Government in any contract or other 
obligation, for the payment of money for any pur- 
poseP in advance of appropriations made for such 
purpose, unless such contract or obligation is 
authorized by law." 31 U.S.C. S 665(a). 

"NO officer or employee of the United States 

This subsection is the key provision of the Act. In 
fact, for a long period, it was the only provision, the 
others being added to ensure enforcement of the basic pro- 
hibitions of subsection (a). 

There are two distinct prohibitions in subsection (a). 
Unless otherwise authorized by law, no officer or employee 
of the United States shall make (or authorize the making of) 
an expenditure, or create or involve (or authorize the 
creation or involvement of) the United States in any con- 
tract or obligation to make future expenditures, in the 
absence of sufficient funds in the account to cover the 
payment or the obligation at the time it is made or incurred. 
Put another way, the two sets of prohibitions are concerned 
with: 

--Making expenditures or incurring obligations - in 
excess of available appropriations; and 

--Making expenditures or incurring obligations - in 
advance of appropriations. 

There is a tendency on the part of financial officers 
of the Government to perceive a violation only when a payment 
becomes due and their accounts are overdrawn. It is important 
to realize that the very act of obligating the United States 
to make a payment when the necessary funds are not already in 
the account is also a violation of this subsection. 

(a) Making Payments When Appropriation Is Exhausted 

In many ways, the prohibitions in the Adequacy of Appro- 
priations Act, 41 U.S.C. § 11, are parallel to those of 
subsection (a). For example, a contract in excess of the 
available appropriation violates both statutes. E.g., 
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9 Comp. Dec. 423 (1903). However, a contract in compliance 
with 41 U.S.C. S 11 can still result in a violation of the 
Antideficiency Act. Presumably, if a contract is entered 
into and there are sufficient funds available when the con- 
tract is signed, there is no violation of 41 U.S.C. § 11. 
The Antideficiency Act, however, anticipates a further 
development. Suppose there are sufficient funds available 
when a particular contract is signed, but during the period 
before payment becomes due, the agency makes a number of 
payments to other contractors or incurs a number of other 
obligations, all charged to the same appropriation account, 
and finds it has nothing left to pay the contract in 
question. 

years was uncovered in 1975 in connection with the Depart- 
ment of the Army's customer order program, under which the 
Army furnished equipment, material, and services ordered by 
foreign governments and other Government agencies, both 
military and civilian. For a variety of reasons, Army dis- 
covered around November of 1975 that its accounts were some 
$225,000,000 short and it had to halt payments to some 900 
contractors. The Army asked and received the Comptroller 
General's advice on a number of courses of action. 55 Comp. 
Gen. 768 (1976). (Some of the options are discussed under 
Subsection (b), infra.) The Army acknowledged that there 
were adequate funds available when all the contracts were 
signed and therefore the contractors all had valid, enforce- 
able obligations. (See subsequent discussion on "Status of 
Contracts When Appropriation Is Exhausted".) It was clear 
that without a deficiency appropriation, all the contractors 
could not be paid. There is no authority to apply current 
funds to pay off debts incurred in a previous year. See 
also B-14331, January 24, 1941. GAO sanctioned a reduction 
in the amount of the deficiencies by terminating some of the 
contracts for convenience, although the termination cost 
would still have to come from the deficiency appropriation 
unless there was enough left in the appropriation account 
to cover them. 

The most serious violation of subsection ( a )  in recent 

(b) Status of Contracts When Appropriation Is 
Exhausted. 

There are two separate lines of court cases which 
discuss the effect of the exhaustion of appropriations on 
Government obligations. The difference seems to lie in the 
presence or absence of notice to the contractor--construe- 
tive or actual--on the limitations of the appropriation 
involved. In Ferris v. United States, 27 Ct. C1. 542 
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(1892), the plaintiff had a contract with the Government to 
dredge a channel in the Delaware River. The Corps of Engi- 
neers made him stop work halfway through the job because it 
had run out of money. In discussing his rights in a breach 
of contract suit, the Court held: 

"An appropriation per se merely imposes 
limitations upon the Government's own agents; it 
is a definite amount of money intrusted to them 
for distribution; but its insufficiency does not 
pay the Government's debts, nor cancel its obli- 
gations, nor defeat the rights of other parties." 
Id., at 546. - 

See also Dougherty v. United States, 18 Ct. C1. 496 (1883), 
and two Capehart Housing Act cases, Anthony P. Miller, Inc. v. 
United States, 348 F.2d 475 (Ct. C1. 1965), and Ross Con- 
struction Corp. v. United States, 392 F.2d 984 (Ct. C1. 
1968). In the latter two cases, the Court explained that it 
made a distinction between contractors paid out of a general 
appropriation and those contracts for which a specific and 
limited appropriation is made by the Congress. The former 
are not barred from recovering damages for breach of con- 
tract even though the appropriation is exhausted, because 
the contractor "cannot justly be expected to keep track of 
appropriations where he is but one of several being paid 
from the fund." Ross, supra, at 987. 

In another line of cases, where the appropriation was 
specifically made for a particular contract, the contractor 
was deemed to have notice of the limits on the spending 
power of the Government official with whom he contracted. 
See Hooe v. United States, 218 U.S. 322 (1910); Sutton v. 
United States, 256 U.S. 575 (1921). Such a contract was 
valid only up to the amount of the available appropriation. 
If the contract became under-funded due to unexpected 
e,xpenses or extra work ordered, it was a "nullity" to the 
extent that appropriations were exceeded. 

(c) Intent/Factors Beyond Agency Control 

A violation of the Antideficiency Act does not depend 
on the lack of good faith or innocence of the contracting 
officials who obligate or pay in advance o r  in excess of 
appropriations. The Comptroller General once expressed the 
principle as follows; although stated in a slightly different 
context, it is equally applicable here: 
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"Where a payment is prohibited by law, the 
utmost good faith on the part of the officer, 
either in ignorance of the facts or in disregard 
of the facts, in purporting to authorize the 
incurring of an obligation the payment of which 
is so  prohibited, cannot take the case of the 
statute, otherwise the purported good faith of 
an officer could be used t o  nullify the law." 
A-86742, June 17, 1937. 

To illustrate, a contracting officer at the United 
States Mission to the North Atlantic Treaty Organization 
accepted an offer for installation of automatic telephone 
equipment at twice the amount of the unobligated balance 
remaining in the applicable account. The Department of 
State explained that the contracting officer had misinter- 
preted General Accounting Office regulations and implement- 
ing State Department procedures. But for this misinterpre- 
tation, additional funds could have been placed in the 
account. State therefore felt that the transaction should 
not be considered in violation of the Act. GAO did not 
agree and held that the over-obligation must be immediately 
reported as required by 31 U.S.C. 5 665(i)(2) (discussed 
infra). The official's state of mind was not relevant in 
deciding whether a violation had occurred. 35 Comp. 
Gen. 356 (1955). 

In 58 Comp. Gen. 46 (1978), a violation occurred 
because the dollar amount obligated by the Department of 
the Army to pay a particular German contractor in Deutsch 
marks, sufficient when the contract was signed, was insuf- 
ficient when the payment came due since the dollar had hit 
an all-time low in Germany. The Army argued that a payment 
under these circumstances should not be considered a viola- 
tion of the Act because currency fluctuations are totally 
beyond the control of the contracting officer or acy other 
agency official. GAO refused to buy that argument. The 
fact that the contracting officer was a victim of circum- 
stances does not make a payment in excess of available 
appropriations any less illegal. (It is, of course, 
relevant in determining whether to assess any penalties 
for the violation. See discussion of 31  U.S.C. S 665(i), 
infra. ) 

(d) Contracts or Obligations in Advance of or in 
Excess of Appropriations 

It is easy enough to say that the Antideficiency Act 
prohibits you from obligating a million dollars when you 
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have only a half million left in the account, or that it pro- 
hibits you from entering into a contract in September pur- 
porting to obligate funds that will not be available until 
October 1. However, many of the situations that actually 
arise from day to day are not quite that simple. 

The following passage provides a starting point: 

"[Tlhe recording of obligations under 31 U.S.C. 
5 200 is not the sole consideration in determining 
violations of 31 U.S.C. 5 665 * * *. We believe 
that the words 'any contract or other obligation' 
as used in 31 U.S.C. S 665 encompass not merely 
recorded obligations but other actions which give 
rise to Government liability and will ultimately 
require the expenditure of appropriated funds." 
55 Comp. Gen. 812, 824 (1976). 

See also B-133170, January 29, 1975; B-163058, March 17, 1975. 

The statute forbids not only the incurring of obligations 
beyond the period of availability but also "any other obliga- 
tion or liability which may arise thereunder and ultimately 
require the expenditure of funds." 42 Comp. Gen. 272, 2 7 7  
(1962). 

The recording of obligations is covered in detail in 
Chapter 6, this Manual. It should be apparent that, if the 
Antideficiency Act is to mean anything, the actual recording 
of obligations cannot by itself provide a sufficient basis 
on which to assess potential violations. This is because, 
in many situations, the amount of the Government's liability 
is not definitely fixed at the time the obligation is in- 
curred. An example is a contract with price escalation pro- 
visions. In other situations, such as certain contingent 
liability cases, the Government is not required to record any 
obligation unless and until the contingency materializes. 
Thus, while examining the actual recording of obligations is 
a necessary first step, it is also essential to look at what 
happens as the contract is executed. Concrete illustrations 
of these concepts can be seen by examining a number of situa- 
tions grouped under the general heading "contingent contracts." 

Contingent contracts: requirements vs. indefinite 
quantity 

The Air Force had a three-year agreement with a firm to 
provide any service or maintenance work that might be neces- 
sary for Government aircraft landing on Wake Island. GAO 
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questioned the legality of the contract for more than one 
year, since the Air Force had only a one-year appropriation 
available. The Air Force argued that it was a "require- 
ments" contract. No obligation arises unless or until some 
maintenance work is ordered. The only obligation is a nega- 
tive one--not to buy service from anyone else but the con- 
tractor, should the services be needed. The GAO disagreed. 
The services covered were "automatic incidents of the use of 
the air field." There was no place for a true administrative 
determination that the services were or were not needed. 
There was no true "contingency"; the services would almost 
certainly be needed. GAO recognized that these rules create 
difficult problems, especially in remote spots like Wake 
Island, but felt that the only solution was to ask the Con- 
gress for multi-year procurement authority. 42 Comp. 
Gen. 272 (1962). 

In contrast, see 55 Comp. Gen. 812 (1976). The exercise 
of one contract option required the Navy to furnish various 
items of Government-furnished property (GFP), but another 
contract clause authorized the Navy to unilaterally delete 
items of GFP. Since the Navy was not absolutely obligated to 
furnish all the GFP items at the time the option was exer- 
cised, there was no basis to use the full value of all GFP 
items under the contract to assess a violation of 31 U.S.C. 
S 665(a) or 41 U.S.C. S 11. See also 37 Comp. Gen. 688 
(1958). The contracts there in question stated that listed 
quantities were only estimates and not a guarantee of  the 
exact number of items that the Government would later require. 
Thus, a sharp reduction in the requirements of the Government 
did not justify a price adjustment because the estimate could 
not be considered a firm obligation. In another case, GAO 
considered a contract for mobile generator sets which speci- 
fied minimum and maximum quantities to be purchased over a 
12-month period to be an "indefinite quantity" or conditional 
contract, rather than a requirements contract. The Govern- 
ment was only required to obligate funds to cover the minimum 
quantity to avoid a violation of the Antideficiency Act, 
although naturally it could not elect to order the maximum 
quantity unless there were sufficient funds to cover the cost. 
47 Comp. Gen. 155 (1967). 

Where, however, there was a "complete and outright 
obligation" for providing and maintaining a large stock of 
supplies and for keeping operational a substantial quantity 
of equipment, if the Government ran out of funds, it would 
have to terminate for convenience. See 42 Comp. Gen. 272, 
277 (1962). 
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Regardless of the terminology used to describe contracts 
of this sort--requirements, indefinite quantity, etc.--two 
points apply as far as the Antideficiency Act is concerned: 

--Whether or not there is a violation at the time the 
contract is entered into depends on exactly what the 
Government is obligated to do under the contract, 

--Even if there is no violation at the time the con- 
tract is entered into, a violation may occur later 
if the Government subsequently incurs an obligation 
under the contract in excess of available funds, for 
example, by electing to order a maximum quantity 
without sufficient funds to cover the quantity 
ordered, 

The obligational treatment of this type of contract is 
discussed further in Chapter 6 of this Manual, Section B ( 1 ) ,  
subsection entitled "Variations in quantity to be furnished." 

A conceptually related situation is a contract which 
gives the Government the option of two performances at dif- 
ferent prices. The Government can enter into such a contract 
without violating the Antideficiency Act as long as it has 
sufficient appropriations available at the time the contract 
is entered into to pay the lesser amount. For example, the 
Defense Production Act of 1950 authorizes the President to 
contract for synthetic fuels, but the contract must give the 
President the option to refuse delivery and instead pay the 
contractor the amount by which the contract price exceeds the 
prevalent market price at the time the delivery is made, 
Such a contract would not violate the Antideficiency Act at 
the time it is entered as long as sufficient appropriations 
are available to pay any anticipated difference between the 
contract price and the estimated market price at the time of 
performance. 60 Comp. Gen. 86 (1980). Of course, the 
Government could not choose to accept delivery unless there 
were sufficient appropriations available at that time to 
cover the full cost of the fuel under the contract. 

Contingent contracts: indemnity contracts 

As a general rule, an agency may not obligate the 
United States to pay an indefinite or indeterminate amount of 
money for property damage or personal injury directly to the 
one injured or by way of indemnity to someone else, since it 
can never be said that sufficient appropriations are avail- 
able to cover all possible liabilities. However, GAO did 
sanction a liability clause in 4 2  Comp. Gen. 708 (1963) which 
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would obligate the Government, in the event that a rented 
aircraft was damaged or destroyed, to pay the contractor up 
to the fair market value of the aircraft at the time the con- 
tract was made (less salvage value). This type of clause 
fixes the maximum liability by a measurable standard and is 
therefore not objectionable as creating an indefinite or 
unlimited liability. 

At the time 42 Comp. Gen. 708 was decided, GAO felt that 
the mere possibility that payment under the clause could be 
required was not sufficient to require establishment of a 
reserve or obligation of funds to cover the contingency. 
This part of the decision was subsequently overruled in 
54 Comp. Gen. 824 (1975). The Comptroller General held that 
an agency could assume the risk of loss to a contractor's 
property, in limited circumstances, in lieu of including 
insurance premiums in the cost of the contract. However, 
because it is conceivable that the indemnity payments could 
exceed available appropriations, it is still necessary to 
include a clause in the contract that provides that: 

--In the event that the Government has to pay f o r  
losses ,  such payments will not entail expendi- 
tures which exceed appropriations available at 
the time of the losses; and 

--Nothing in the contract may be considered as 
implying that the Congress will, at a later date, 
appropriate funds sufficient to meet deficiencies. 

Thus, the Antideficiency Act can be violated by a con- 
tract which imposes an indefinite and potentially unlimited 
liability on the Government, or even by a contract which 
imposes a determinable though contingent liability which 
exceeds the amount of appropriations available for obliga- 
tion at the time the contract is made, unless appropriate 
safeguards are provided. Indemnification agreements are 
discussed in more detail in Chapter 6 of this Manual. 

Contingent contracts: guaranteed loans 

When an agency guarantees a loan, the contingency, of 
course, is that the borrower will be unable to meet his 
obligations to the lender and the agency will have to pay 
the lender the agreed-upon percentage of the outstanding 
balance on the loan. The Economic Development Administra- 
tion was authorized by statute (42 U.S.C. S 3142) to guar- 
antee certain loans. EDA customarily obligated amounts 
equal to 25 percent of the total loans it guaranteed each 
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year to serve as a contingency reserve against losses. The 
question was whether it had any right to guarantee the other 
75 percent of the loans if the face amount of the loans 
exceeded available appropriations. 

GAO recognized that there was a theoretical possibility 
that the defaulted loans could exceed the amount of the con- 
tingency reserve or other available funds at some point, 
requiring a deficiency appropriation to cover the excess 
liability. However, there was no violation of the Antidefi- 
ciency Act in view of specific statutory authority for the 
loan guarantee program and congressional acquiescence in 
this funding method. B-133170-O.M., December 22, 1977. 

Generally, loan guarantees do not present Antideficiency 
Act problems as the statutory authority to guarantee loans is 
viewed as authority to incur obligations in advance of appro- 
priations. Loan guarantees are further discussed in 
Chapter 14, this Manual. 

Other contingent obligations 

A s  a general rule, acceptance of a bid by a contracting 
officer imposes on the contractor an obligation to perform 
in accordance with the terms of the bid. Where, however, 
the advertised specifications provide that the contract is 
not binding on the United States until, for example, some 
named official of the agency approves it (14 Comp. Gen. 170 
(1934)), or until the building code is complied with 
(15 Cornp. Gen. 104 (1935)), no binding obligation arises 
until the contingency is satisfied. 

GAO also sanctioned procedures to solicit bids and to 
enter into a conditional contract to construct a salt water 
distillation facility at St. Thomas, Virgin Islands, with a 
proviso that the contract would not take effect until 
(a) appropriate committees of the Congress approved it, and 
(b) authority to borrow sufficient funds from the Treasury 
of the United States was provided in an appropriation act. 
The contract had to specifically provide that no obligation 
to pay the contractor would arise until the conditions were 
fulfilled. In view of the true contingent nature of the 
liability, there was no violation of the Antideficiency Act. 
39 Comp. Gen. 340 (1959). The contract could provide for 
work to be commenced after the relevant appropriation act 
was passed but before the funds were actually available 
(i.e., the first day of the new fiscal year), as long as it 
clearly provided that the Government was under no obliga- 
tion to make any contract payments until the funds became 
available for expenditure. 39 Comp. Gen. 776 (1960). 
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I' Con t i nu i ng I' contracts 

"Continuing" contracts involve goods or services which 
the Government requires for a period of years. Problems 
arise when an agency has only one year's appropriation 
available, and the appropriation is insufficient to fund the 
agency's total needs at one time; or it finds that it could 
obtain a much more advantageous price from the contractor 
if it could only commit the Government f o r  a longer period. 

For example, the Air Force wanted to purchase computer 
equipment on the installment plan because it had insuffi- 
cient funds to obligate the entire price in one year. The 
Comptroller General said: 

"The proposal to sell the equipment to the 
Government with payment therefor to be made over 
a period of years is a proposal for a sale on 
credit. * * * The economic advantages of a pur- 
chase over rental cannot be used to frustrate the 
statutory prohibition against the contracting for 
purchases in excess of available funds and any 
departure from such statutes must be authorized 
by Congress." 48 Comp. Gen. 494, 496 (1969) 

This type of purchase may be funded by use of a no-year 
appropriation, such as the automatic data processing fund, 
40 U.S.C. § 759(c), but there must be sufficient funds to 
cover the full purchase obligation. It can't be funded on 
the basis of yearly increments. See B-195260, July 11, 1979. 

One agency thought it had found the way around the 
various statutory funding restrictions. It entered into a 
long-term lease for office space with one-year money but its 
contract specifically provided that payment for periods after 
the first year was "subject to the availability of future 
appropriations." In Leiter v. United States, 271 U.S. 204 
(1'925), the Supreme Court specifically rejected that theory. 
It held that the lease was binding on the Government only 
for one fiscal year and it ceased to exist at the end of the 
fiscal year in which the obligation was incurred. It takes 
affirmative action to bring the obligation back to life. 

The GAO relied heavily on the Leiter decision in all 
subsequent cases involving continuing service contracts. For 
example, GAO refused to approve an automatic, annual renewal 
of a contract for repair and storage of automotive equipment, 
even though'the contract provided that the Government had a 
right to terminate. The reservation of a right to terminate 
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does not save the contract from the prohibition against bind- 
ing the Government in advance of appropriations. 28 Comp. 
Gen. 553 (1949). 

The Post Office wanted to enter into a contract for 
services and storage of Government-owned highway vehicles 
for periods up to four years because it could obtain a more 
favorable flat rate per mile of operations instead of an 
item by item charge required if the contract was for one year 
only. GAO held that any contract for continuous maintenance 
and storage of the vehicles would be prohibited by subsec- 
tion (a) because it would obligate the Government beyond the 
extent of the existing appropriation. However, there would 
be no legal objection to including a provision which gave 
the Government an affirmative option to renew the contract 
from year to year, not to exceed four years. 29 Comp. 
Gen. 451 (1950). See also 29 Comp. Gen. 91 (1949); B-116427, 
September 27, 1955; and the cases and discussion under the 
"One Year Rule," 31 U.S.C. 5 712a, Chapter 4, this Manual. 

Where a contract gives the Government a renewal option, 
it may not be exercised until appropriations for the subse- 
quent fiscal year actually become available. 61 Cornp. 
Gen. - (B-202222, December 31, 1981). 

Note that the fact that the payment to the contractor-- 
as opposed to the incurrence of the obligation--may not be 
made until the following fiscal year or later, does not mean 
that the contract was made in violation of subsection ( a )  or 
any of the other funding statutes. As long as the contract 
fixes a definite obligation on the United States, and the 
appropriation current when the contract was made is suffi- 
cient to pay the full obligation, there is no violation 
solely because payments are withheld until the work is com- 
pleted or because the payments are subject to some other 
contingency. Again, it is the appropriation for the year in 
which the contract is made which is chargeable with the cost 
and not the appropriation for the year in which payments come 
due or the contingency materializes. 24 Comp. Gen. 195, 196 
(1944); 23 Comp, Gen. 370 (1943); 18 Comp. Gen, 363 (1938). 

The necessity for an affirmative option to renew, which, 
if not exercised, terminates the contract at the end of the 
fiscal year in which the contract was made, is pretty well 
accepted throughout the Government today. However, two 
recent companion automatic data processing (ADP) system cases 
introduced a new wrinkle--a clause requiring payment of 
"separate charges" in the event that options to renew were 
not exercised and the ADP system was terminated before its 
intended lifespan was over. 
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In 1976, the GAO considered a protest by the Burroughs 
Corporation of an award to the Honeywell Corporation to 
provide ADP equipment to the Mine Enforcement and Safety 
Administration. Honeywell, bidding on an ADP system with a 
96-month lifespan, included separate charges for failure to 
renew at any time during the system's life, amounting to the 
equivalent of two years' rent or a percentage of future 
years' rentals to the end of the system's intended life. 
Not all "separate charges" are bad, GAO said, as long as 
payment of the charges (including any payments already made 
for services rendered) represents the reasonable value 
(e.g., the ADP schedule price) of the work already performed 
at termination. The problem here was that the contract 
specified that payments were to be based on the contractor's 
"list prices" at the time of termination. The "list prices" 
were the "current catalog prices" in effect at that time. 
Since the catalog prices could be raised at any time by the 
contractor, the Government had no way of knowing how much 
it had committed itself for. As discussed earlier, an 
indefinite indeterminate commitment violates subsection (a) 
because there is no way to be sure that there are sufficient 
funds in the appropriation to cover such a contingency. 
Moreover, such a commitment makes the Government's option 
rights largely illusory; it might not be able to afford to 
terminate. 56 Comp. Gen. 142 (1376); 56 Comp. Gen. 167 
(1976), affirmed, 56 Comp. Gen. 505 (1977). 

As a general rule, termination charges will be 
considered to be void as a matter of law to the extent that 
they provide a measure of compensation greater than that 
provided under the standard Termination for Convenience 
clause. The reason is that termination charges actually 
represent partial payment for (unused) future years' serv- 
ices, in violation of funding statutes which require that 
annual appropriations be spent only on -- bona fide needs of 
the Government for the current fiscal year (31 U.S.C. 
s 712a), and also because it violates the subsection (a) 
prohibition against contracts in advance of the appropria- 
tion. Thus, the maximum legal liability for termination 
of a "one-year" funded contract is restricted to the pro- 
visions of the Termination for Convenience clause. 
B-190659, October 23, 1978. 

Snecific aDsroDriation limitations 

The cases discussed thus far have generally concerned 
over-obligating as measured against the available amount of 
the agency's appropriation. Amounts otherwise available can 
become unavailable for the costs of a particular contract or 
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group of contracts by reason of a specific limitation 
inserted in an appropriation. If an agency exceeds the 
limitation, a violation of subsection (a) may also occur. 

For example, a proviso in the Customs Service's 1980 
appropriation expressly prohibited the use of the appro- 
priation for administrative expenses to pay any employee 
overtime pay in an amount in excess of $20,000. By allowing 
employees to earn overtime pay in excess of that amount, the 
Customs Service also violated 31 U.S.C. S 665(a). 60 Comp. 
Gen. 440 (1981). The Comptroller General explained the 
violation as follows: 

"When an appropriation act specifies that an 
agency's appropriation is not available €or a 
designated purpose, and the agency has no other 
funds available for that purpose, any officer of 
the agency who authorizes an obligation or expendi- 
ture of agency funds for that purpose violates the 
Antideficiency Act. Since the Congress has not 
appropriated funds for the designated purpose, the 
obligation may be viewed either as being in excess 
of the amount (zero) available for that purpose or 
as in advance of appropriations made for that pur- 
pose. In either case the Antideficiency Act is 
violated. I' 

See also B-204270, October 13, 1981. 

(e) Amount of Available Appropriation or Fund 

Questions occasionally arise over precisely what assets 
an agency may count for purposes of determining the amount of 
available resources against which it may incur obligations. 

GAO considered one aspect of the question in 60 Comp. 
Gen. 520 (1981). The General Services Administration buys 
furniture and other equipment €or other agencies through the 
General Supply Fund, a revolving fund established by statute. 
Agencies pay GSA either in advance or by reimbursement. For 
reasons of economy, GSA normally makes consolidated and bulk 
purchases of commonly-used items. Concern over the applica- 
tion of the Antideficiency Act arose when, for several 
reasons, the Fund began experiencing cash flow problems. 
GSA wanted to obligate against the value of inventory in the 
Fund. In other words, GSA wanted to consider the amount of 
the available appropriation as the cash assets, including 
advances, in the Fund, plus inventory. 
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The Comptroller General held that inventory in the 
General Supply Fund did not constitute a "budgetary resource" 
against which obligations could be incurred. The items in 
the inventory had already been purchased with appropriated 
funds and could not be counted again as a new budgetary 
resource. This was in accord with OMB Circular No. A-34, 
which provides that inventory is not a "budgetary resource" 
for purposes of determining unobligated balances. Thus, a 
violation of the Antideficiency Act would occur at the 
moment GSA incurs obligations in excess of available 
"budgetary resources. I' 

OMB Circular No. A-34 includes "accounts receivable" as 
a "budgetary resource." This does not mean anticipated re- 
ceipts from transactions that have not yet occurred or orders 
that have not yet been placed. Thus, obligations cannot be 
charged against anticipated proceeds from an anticipated sale 
of property. 35 Comp. Gen. 356 (1955). More recently, the 
Comptroller General found that the Air Force had violated the 
Antideficiency Act by overobligating its Industrial Fund 
based on estimated or anticipated customer orders. Report 
entitled "The Air Force Has Incurred Numerous Overobligations 
in its Industrial Fund," AFMD-81-53, August 14, 1981. Even 
where receivables are properly included as budgetary re- 
sources, an agency may not incur obligations against receipts 
expected to be received after the end of the current fiscal 
year without specific statutory authority. 51 Comp. Gen. 598, 
605 (1972). 

( f )  Exceptions to Antideficiency Act Prohibition 

An exception to the general rule that no agency may 
involve the Government in a contract or other obligation for 
the payment of money in advance of or in excess of appro- 
priations made for that purpose is built right into subsec- 
tion (a). The last clause of the subsection provides: 
'I* * * unless such contract or obligation is authorized by 
law. 'I 

Contract authority 

Contract authority is statutory authority which specifi- 
cally authorizes an agency to enter into a contract or other 
obligation prior to enactment of the applicable appropriation. 

In an earlier case involving contract authority, the GAO 
insisted that the Corps of Engineers had to include a "no 
liability unless funds are later made available" clause for 
any work done in excess of available funds. 2 Comp. Gen. 477 
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(1923). The Corps had trouble with this clause because a 
Court of Claims decision, C.H. Leave11 and Co. v. United 
States, 530 F.2d 878 (Ct. C1. 1976), allowed the contractor 
an equitable adjustment for suspension of work due to a 
delay in enacting an appropriation to pay him, notwithstand- 
ing the "availability of funds" clause. In 56 Comp. Gen. 437 
(1977), GAO overruled 2 Comp. Gen. 477, supra, deciding that 
section 10 of the River and Harbor Act of 1922, by expressly 
authorizing the Corps to enter into large multi-year civil 
works projects without seeking a full appropriation in the 
first year, constituted the necessary exception to the Anti- 
deficiency Act and a "funds available" clause was not 
necessary. 

In 28 Comp. Gen. 163 (1948), the Commissioner of 
Reclamation was authorized in an appropriation act to enter 
into certain contracts in advance of appropriations but sub- 
ject to a monetary ceiling. Since the contract authority 
was explicit, with no language making it contingent on 
appropriations being made at some later date, the statute 
authorized the Commissioner to enter into a firm and binding 
contract. 

More recently, in B-196132, October 11, 1979, GAO found 
that the Interstate Commerce Commission was authorized by 
statute to order a substitute rail carrier to service shippers 
abandoned by a primary carrier, and to reimburse the carrier 
certain costs, even though sufficient funds were not available 
at the time to cover whatever additional costs the ICC might 
become obligated to pay. Since there was specific statutory 
authority to issue such an order in advance of appropriations 
in emergency situations, the prohibition in 31 U.S.C. S 665(a) 
did not apply. See also B-164497(3), June 6, 1979. 

Contract authority may be "transferred" from one agency 
to another in certain circumstances. The Director of the 
Bureau of Mines was authorized to enter into a contract (in 
advance of t h e  appropriation) to construct and equip an 
anthracite research laboratory. He asked the General Serv- 
ices Administration to enter into the contract on his behalf, 
pursuant to 5 103 of the Federal Property and Administrative 
Services Act of 1949. A question arose because the latter 
act has a proviso that "funds appropriated to other executive 
departments, independent establishments, or other Federal 
agencies for the foregoing purposes [execution of contracts 
and supervision of construction] shall be available for 
transfer to and expenditure by the [General Services Admini- 
stration]." GAO held that the transfer language merely 
authorized the transfer of funds appropriated to the various 
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agencies to GSA. It did not, however, preclude GSA from 
entering into contracts before the funds were appropriated, 
in this instance, because GSA was acting for the Director of 
the Bureau of Mines who clearly did have the necessary 
authority. 29 Comp. Gen. 504 (1950). 

A somewhat different kind of contract authority is 
found in 41 U.S.C. S 11, the so-called Adequacy of Appro- 
priations Act (discussed further in Chapter 8, this Manual). 
An exception to the necessity to have adequate appropria- 
tions--or any appropriation at all--is made for procurements 
by "the Departments of the Army, Navy, and Air Force, for 
clothing, subsistence, forage, fuel, quarters, transporta- 
tion, or medical and hospital supplies, which, however, 
shall not exceed the necessities of the current year." By 
administrative interpretation, the Defense Department h a s  
limited this authority to emergency circumstances where 
immediate action is necessary. Department of Defense 
Directive No. 7220.8. 

It must be emphasized that to constitute an exception 
to 31 U.S.C. S; 665(a), the "contract authority" must be 
specific authority to incur the obligation in excess or 
advance of appropriations, not merely the general authority 
any agency has to enter into contracts to carry out its 
functions. 

A related type of exception is the authority to guar- 
antee loans, discussed supra. 

Additional duties later mandated 

As GAO told the Chairman of the Securities and Exchange 
Commission in 15 Comp. Gen. 167 (1935), if the Congress 
directs you to assume additional duties for which it made no 
further appropriation, such duties may be regarded as "duties 
imposed by law or in pursuance of law" and there will be no 
violation of the Antideficiency Act. 

The statute relied on must require the agency to take 
some specific action which results in the over-obligation of 
its appropriation. In other words, incurring the deficiency 
must be beyond the administrative control of the agency. 
See, e.g., 28 Comp. Gen. 300 (1948); 31 Comp. Gen. 238 
(1951);4 Comp. Gen. 89 (1964). Generally, the statutory 
directive must be stated in clear and unmistakable terms. 
E.g., 39 Comp. Gen. 422, 425-26 (1959). However, legisla- 
tive history, if particularly clear and unambiguous, may be 
used to establish the necessary congressional intent. See 
B-159141, August 18, 1967. 

5-25 



The most frequently cited example of this type of 
exception is the obligation to pay increases granted by 
administrative action to Wage Board employees. By law, the 
obligation to pay increases arises on the date the increases 
are effective, even though the agency's "Salaries and Ex- 
penses" appropriation may be insufficient at that time. 
39 Comp. Gen. 422 (1959). Note that the administrative 
action must have granted an increase in basic compensation. 
GAO has not treated the granting of increases retroactively 
to correct past administrative errors as creating the same 
type of exception. See 24 Comp. Gen. 676 (1945). 

Another example of this type of exception is illustrated 
in B-156932, August 17, 1965. When the Criminal Justice Act 
of 1964 was enacted, it directed the courts to set up their 
programs within a year. In view of this mandatory deadline, 
it was possible that obligations might be incurred under the 
statute before Congress made the necessary appropriations. 
Therefore, the statutory mandate constituted authority to 
incur obligations in advance of appropriations for that 
fiscal year. See also B-168796, February 2, 1970 (mandatory 
statutory increase in retired pay for Tax Court judges). 

'!, 
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P (3) Voluntary Services Prohibition (Subsection (b)) 

(a) Introduction 

31 U.S.C. 665(b) provides: 

"NO officer or employee of the United States 
shall accept voluntary service for the United 
States or employ personal service in excess of that 
authorized by law, except in cases of emergency in- 
volving the safety of human life or the protection 
of property." 

This provision first appeared, in almost identical 
form, in a deficiency appropriation act enacted in 1884 
(23 Stat. 17). Although the original prohibition read 
"hereafter, no department or officer of the United States 
shall accept * * * , ' I  it was included in an appropriation 
for the (then) Indian Office of the Interior Department, 
and the Court of Claims held that it was applicable only to 
the Indian Office. Glavey v. United States, 35 Ct. C1. 242, 
256 (1900), reversed on other grounds, 182 U.S. 595. The 
Comptroller of the Treasury continued to apply it across the 
board. See, e.g., 9 Comp. Dec. 181 (1902). In any event, 
the applicability of the 1884 statute soon became moot 
because Congress reenacted it as part of the Antideficiency 
Act in 1905 (33 Stat. 1257) and again in 1906 (34 Stat. 48). 

Subsection (b) supplements and is a logical extension 
of subsection (a). If an agency cannot directly obligate in 
excess or advance of its appropriations, it should not be 
able to accomplish the same thing indirectly by creating a 
so-called "coercive deficiency"--accepting services and then 
presenting Congress with the bill, in the hope that Congress 
will recognize a "moral obligation" to pay for the benefits 
conferred. The legislative history of subsection (b) reveals 
that this is precisely why Congress enacted it. See 30 Op. 
Atty. Gen. 51 (1913). 

Note that subsection (b) contains two distinct although 
closely related prohibitions: It bans, first, the acceptance 
of any type of voluntary services for the United States, and 
second, the employment of personal services "in excess of 
that authorized by law." 

(b) Personal Services 

One of the evils which the "personal services" 
prohibition was designed to correct was a practice which 
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was controversial in 1905 but is much less so today. Low- 
level Government employees were being asked to "volunteer" 
their services for overtime periods far in excess of the 
periods allowed by law, thus enabling the agency to eco- 
nomize at the employees' expense. Although this practice 
appears to have receded, the applicability of subsection (b) 
is nevertheless relevant in a number of contexts involving 
services by Government employees or services which would 
otherwise have to be performed by Government employees. 

The prohibition was most recently discussed in B-197841, 
March 3 ,  1980, in connection with an inquiry from the Chair- 
person of the House Subcommittee on Compensation and Employee 
Benefits, Committee on Post Office and Civil Service, who 
asked whether agency heads could legally permit employees to 
come to work when the applicable appropriation for salaries 
had expired and the Congress had not yet enacted a regular or 
interim appropriation act for the next fiscal year. The 
Comptroller General said that both subsections (a) and (b) of 
the Antideficiency Act were violated as soon as any employee 
reported for work under those circumstances. With respect to 
the violation of subsection (b), the fact that the employee 
was willing to take a chance that the necessary appropriation 
would eventually be enacted did not avoid the violation. The 
employee still expected to be paid eventually. 

The prohibition has also been applied not only to misuse 
of existing Government employees, but to the unauthorized 
hiring of new employees. Thus, GAO held in B-181934, 
October 7, 1974, that a retired Army officer who had served 
without compensation in a position with the Foreign Service 
pending the processing of his formal appointment could not be 
paid. (However, see 55 Comp. Gen. 109 (1975), which over- 
ruled the 1974 decision because additional information showed 
that the Army officer was a "de facto employee" performing 
under color of appointment and with a claim of right to his 
position. A "voluntary" employee has no such "color of title" 
or indicia of lawful employment.) 

Voluntary vs. gratuitous services 

An important distinction to keep in mind in applying 
subsection (b) is the distinction between "voluntary services" 
and "gratuitous services." The terms are not necessarily 
synonymous. GAO has consistently construed subsection (b) 
as not prohibiting the acceptance of services understood and 
agreed at the outset to be "gratuitous." Thus, the prohibi- 
tion against voluntary services: 
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"contemplates service furnished on the initiative 
of the party rendering the same without request 
from, or agreement with, the United States therefor. 
Services furnished pursuant to a formal contract are 
not voluntary within the meaning of said section," 
7 Comp. Gen. 810, 811 (1928). 

This distinction follows logically from the purpose of the 
statutory prohibition--to preclude situations which might 
generate future claims for compensation which might be in 
excess of an agency's funds. 

To illustrate, 26 Comp. Gen. 956 (1947) involved a 
request by the (then) Civil Service Commission to employ 
college students without compensation as part of an intern- 
ship program. The Comptroller General raised no objection, 
provided the services were "gratuitous." The decision 
pointed out an essential element of "gratuitous services"-- 
the person rendering the services must agree in writing and 
in advance that he waives any and all claims against the 
Government on account of the services. - 4 /  

In 54 Cornp. Gen. 560 (1975), the issue was the Compre- 
hensive Employment and Training Act of 1973 (CETA), under 
which enrollees and trainees, paid by a State with grant 
funds, were hired under a program initiated and funded by 
the United States. Relying on the underlying purpose of the 
CETA program, it was clear that the enrollees and trainees 
entered the program knowing and expecting to perform serv- 
ices at no cost to the Government. This was sufficient to 
reassure GAO that the acceptance of their services was not 
likely to afford a basis for a future claim on Congress and 
therefore was not prohibited by 31 U.S.C. 665(b). 54 Comp. 
Gen. 560 modified an earlier decision, 51 Comp. Gen. 152 
(1971). 

Appointment without compensation and waiver of salary 

One of the earliest questions to arise under 31 U.S.C. 
S 665(b) was whether a Government officer or employee could 
voluntarily work for nothing or for a reduced salary. 

- 4/ 5 U.S.C. S 3111, added by the Civil Service Reform 
Act of 1978, generally exempts students from the 
subsection (b) prohibition if the work is part of 
the student's education and does not displace a 
career employee. See 60 Comp. Gen. 456 (1981). 
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Initially, the Comptroller of the Treasury ducked the 
question on the grounds that it did not involve a payment 
from the Treasury, and suggested that the question was 
appropriate to take to the Attorney General. 19 Comp. 
Dec. 160, 163 (1912). 

The Attorney General tackled the question and concluded 
that subsection (b) was "not intended to cover services 
rendered in an official capacity under regular appointment 
to an office otherwise permitted by law to be nonsalaried." 
30 Op. Atty. Gen. 51 (1913). In reaching this conclusion, 
the Attorney General drew a distinction which the Comptroller 
of the Treasury thereafter adopted and which the Comptroller 
General continues to follow to this day--the distinction 
between "voluntary services" and "gratuitous services" noted 
above. The two are not synonymous, said the Attorney General. 
Therefore, and in view of the statute's legislative history: 

"[Ilt is evident that the evil at which 
Congress was aiming was not appointment or 
employment for authorized services without 
compensation, but the acceptance of unauthor- 
ized services not intended or agreed to be 
gratuitous and therefore likely to afford a 
basis for a future claim upon Congress." 
Id., at 55. - 
The Comptroller of the Treasury agreed with this inter- 

pretation. 27 Comp. Dec. 131 (1920). Thus: 

"A service offered clearly and distinctly 
as gratuitous with a proper record made of 
that fact does not violate this statute against 
acceptance of voluntary service. An appoint- 
ment to serve without compensation which is 
accepted and properly recorded is not a viola- 
tion of the statutory inhibition against 
acceptance of voluntary service, and is valid 
if otherwise lawful." - Id., at 132-33. 

More specifically, if compensation for a position is fixed 
by law, an appointee may not agree to serve without compen- 
sation. The agreement would not be "otherwise lawful." 
However, if the level of compensation is discretionary, it 
can be set at zero and an appointment without compensation 
is permissible. 27 Comp. Dec. at 133. This is the same 
distinction the Attorney General had drawn. 
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Several later decisions have been issued clarifying 
and applying these rules. 

In 27 Comp. Gen. 194 (1947), GAO addressed the "if 
otherwise lawful" proviso noted in 27 Comp. Dec. 131, supra. 
Reiterating the rule that an employee may not waive his 
ordinary right to compensation where that compensation is 
"fixed by or pursuant to law," the Comptroller General went 
on to say: 

"However, even where the compensation for a 
particular position is fixed by or pursuant to 
law, the occupant of the position may waive his 
ordinary right to the compensation fixed for 
the position and thereafter forever be estopped 
from claiming and receiving the salary previously 
waived, if there be some applicable provision of 
law authorizing the acceptance of services with- 
out compensation." - Id., at 195 (emphasis in 
original). 

The remainder of the decision held that experts and consult- 
ants employed on a temporary or intermittent basis could 
agree to serve without compensation since their compensation 
was not fixed by law. 

54 Comp. Gen. 393 (1974) is a good illustration of the 
kind of situation 31 U.S.C. S; 665(b) is designed to prevent. 
Members of the Commission on Marihuana and Drug Abuse had, 
apparently at the Chairman's urging, agreed to waive their 
statutory entitlement to $100 per day while involved on 
Commission business. Several years later, after the Com- 
mission had ceased to exist, one of the former members 
changed his mind and filed a claim for the total compensa- 
tion he would have received but for the waiver. Since the 
$100 per day had been a statutory entitlement, the purported 
waiver was invalid and the former commissioner was entitled 
to be paid. 

In 58 Comp. Gen. 383 (1979), GAO pointed out that com- 
pensation is not "fixed by statute" for purposes of the 
waiver rule where the statute merely sets a maximum limit 
for the salary. Therefore, members of the United States 
Metric Board could waive their salaries since the relevant 
statute merely prescribed a maximum rate of pay. See also 
26 Comp. Gen. 956 (1947). In addition, since the Board had 
statutory authority to accept gifts (see Section C(3), this 
Chapter), a member who chose to do so could accept compensa- 
tion and then return it to the Board as a gift. 
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A 1978 case, 57 Comp. Gen. 423, must be noted although 
its effect is not entirely clear. The decision held that a 
statute authorizing the Agency for International Development 
to accept gifts of "services of any kind" did not meet the 
test of 27 Comp. Gen. 194, supra, and therefore did not per- 
mit waiver of salary by employees whose compensation is 
fixed by statute. While 57 Comp. Gen. 423 did not purport 
to overrule or modify any prior cases, it seems to say that 
statutory authority to accept gifts of personal service is 
no longer adequate to permit waiver of compensation fixed by 
statute, However, in B-139261, June 26, 1959, for example, 
GAO repeated the rules set down in 27 Comp. Gen. 194 and 
gave several examples of statutes that would authorize waiver 
of compensation fixed by statute. One of the statutes cited 
was a gift statute very similar to the A I D  statute involved 
in 57 Comp. Gen. 423. If 57 Comp. Gen. 423 is in fact a 
modification of the prior case law, then an agency would need 
explicit authority t o  employ persons without compensation. 
For an example of such authority, see 32 Comp. Gen. 236 
(1952). - 5/ 

The rules for waiver of salary or appointment without 
compensation may be summarized as follows: 

--If compensation is not fixed by statute, i.e., 
if it is fixed administratively or if the 
statute merely prescribes a maximum, it may be 
waived as long as the waiver qualifies as 
"gratuitous." This requires a written agree- 
ment in advance waiving all claims. 

--If compensation is fixed by statute, it may 
not be waived, the voluntary vs. gratuitous 
distinction notwithstanding, without specific 
statutory authority. The extent to which au- 
thority to accept donations of personal services 
(as opposed to explicit authority to employ 
persons without compensation) is sufficient is 
not entirely clear. 

--If the employing agency has statutory authority 
to accept gifts, the employee can accept the 
compensation and return it to the agency as a 

- 5/ For another discussion of subsection (b) and many 
of the cases noted in the text, see the article 
by Major Hopkins and Lt. Col. Nutt, cited in 
Section B(l), supra, 80 Mil. L. Rev. at pp. 64 ff. 
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gift. Even if the agency has no such authority, 
the employee can still accept the compensation 
and donate it to the United States Treasury. 
(See Section C(3), this Chapter.) 

Applicability to legislative and judicial branches 

In 1977, GAO was asked by a congressional committee 
chairman whether section 665(b) applies to members of the 
Congress who use volunteers to perform official office 
functions. GAO noted that, except for subsection (c) relat- 
ing to apportionments, the other provisions of section 665 
clearly apply. For example, subsections (a) and (h) cover 
"any officer or employee of the United States." Therefore, 
since subsection (b) by its terms is similarly comprehensive, 
it too must be held to apply. However, to the extent that a 
particular employee's salary could be fixed administratively 
by the Member in any amount he chooses to set, that employee's 
salary can be fixed at zero. (This was essentially an appli- 
cation of the rule set down more than 50 years earlier in 
27 Comp. Dec. 131, supra.) The important thing, GAO stressed, 
is that everyone concerned agree that the services were to be 
gratuitous so that there would be no basis for future claims. 
B-69907, February 11, 1977. 

While there are no decisions concerning the judicial 
branch, the issue was considered in a paper entitled "A Part- 
Time Clerkship Program in Federal Courts for Law Students" by 
the Honorable Jack B. Weinstein and William B. Bonvillian, 
written in 1975 and printed at 68 F . R . D .  265. Based on the 
statute's legislative history and the 1913 Attorney General's 
opinion discussed above, Judge Weinstein concluded that the 
use by Federal judges of law students as part-time clerks 
without compensation did not violate 31 U.S.C. § 665(b). 

(c) Other Voluntary Services 

Before entering the mainstream of the modern case law, 
two very early decisions deserve brief mention. In 12 Comp. 
Dec. 244 (1905), the Comptroller of the Treasury held that 
an offer by a meat-packing firm to pay the salaries of 
Department of Agriculture employees to conduct a pre-export 
pork inspection could not be accepted because of the volun- 
tary services prohibition. Similar cases have since come 
up, but they have been decided under the augmentation theory 
without reference to 31 U.S.C. § 665(b). See 2 Comp. 
Gen. 775 (1923) and 59 Comp. Gen. 294 (1980), discussed in 
Section C, infra, this Chapter. 
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In another 1905 decision that has not been cited in the 
75 years since it was issued, a vendor asked permission to 
install an appliance on Navy property for trial purposes at 
no expense to the Government. Presumably, if the Navy liked 
the appliance, it would then buy it. The Comptroller pointed 
out an easily overlooked phrase in the voluntary service pro- 
hibition--the services that are prohibited are voluntary 
services "for the United States." Here, temporary installa- 
tion by the vendor for trial purposes amounted to service for 
his own benefit and on his own behalf. Therefore, Navy could 
grant permission without violating the Antideficiency Act as 
long as the vendor agreed to remove the appliance at his own 
expense if the Navy chose not to buy it. 11 Comp. Dec. 622 
(1905) e 

For the most part, the cases have been resolved by 
applying the "voluntary vs. gratuitous" distinction first 
enunciated by the Attorney General in 30 Op. Atty. Gen. 51, 
discussed above. 

For example, in 7 Comp. Gen. 810 (1928), the Federal 
Trade Commission had proposed to contract for stenographic 
services at no cost to the Government. GAO held that the 
services were not prohibited by subsection (b), even though 
they were "free," because there was a formal agreement 
memorializing the fact that the Government would not have to 
pay for them. 

Similarly, in B-13378, November 20, 1940, the Comptroller 
General held that the Secretary of Commerce could accept gratu- 
itous services from a private agency, created by various social 
science associations, which had offered to assist in the pre- 
paration of official monographs analyzing census data. The 
services were to be rendered under a cooperative agreement 
which specified that they would be free of cost to the Govern- 
ment. The Commerce Department agreed to furnish space and 
equipment, but the monographs would not otherwise have been 
prepared . 

Applying the same approach, GAO found no violation of 
subsection ( b )  for the Commerce Department to accept services 
by the Business Advisory Council, agreed in advance to be 
gratuitous. €3-125406, November 4, 1955. Likewise, the Com- 
mission on Federal Paperwork could accept free services from 
the private sector as long as they were agreed in advance to 
be gratuitous. B-182087-O.M., November 26, 1975.  
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In 7 Comp. Gen. 167 (1927), a customs official had 
stored, in his own private boathouse, a boat which had been 
seized for smuggling whiskey. The customs official later 
filed a claim for storage charges. Noting that "the United 
States did not expressly or impliedly request the use of the 
premises and therefore did not by implication promise to pay 
therefor," GAO concluded that the storage had been purely a 
voluntary service, payment for which would violate 31 U.S.C. 
S 665(b). 

As if to prove the old saw that "there is nothing new 
under the sun," GAO considered another storage case over 
50 years later, B-194294, July 12, 1979. There, an Agricul- 
ture Department employee had an accident while driving a 
Government-owned vehicle assigned to him for his work. A 
Department official ordered the damaged vehicle towed t o  the 
employee's driveway, to be held there until it could be sold. 
Since the Government did have a role in the employee's 
assumption of responsibility for the wreck, GAO found no 
violation of 31 U.S.C. 5 665(b) and allowed the employee's 
claim for reasonable storage charges on a quantum meruit 
basis. 

As noted previously, experts and consultants retained 
on a temporary or intermittent basis under 5 U.S.C. S 3109 
may agree to serve without compensation since their compen- 
sation is not "fixed by law." 27 Comp. Gen. 194 (1947). 
Similarly, the voluntary vs. gratuitous distinction is the 
basis on which so-called "dollar-a-yearll men are hired. The 
Comptroller General pointed out in 23 Comp. Gen. 900 (1944) 
that payment of one dollar a year is not required by the 
Antideficiency Act. The practice is unnecessary unless it 
is required by some other law. 

Services by contractors 

Subsection (b) covers any type of service which has the 
effect of creating a moral or legal obligation to pay the 
person rendering the service. Naturally, this includes 
Government contractors. For example, a landowner whose pro- 
perty was damaged by the Army could not recover for the cost 
of the tools he purchased and the miles he travelled to 
repair the damage because, under his contract with the Army, 
the Army, not the landowner, was legally required to repair 
any damage to the land. The landowner in this instance was 
acting as a pure volunteer. B-177836, April 24, 1973. 
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The prohibition includes arrangements in which Govern- 
ment contracting officers solicit or permit--tacitly or 
otherwise--a contractor to continue performance on a "tempo- 
rarily unfundedP' basis while the agency, which has exhausted 
its appropriations and can't pay the contractor immediately, 
seeks deficiency appropriations. This was one of the options 
submitted for GAO approval in the 1976 Army contractors case, 
55 Comp. Gen. 768, discussed under subsection (a), supra. 
The Army proposed a contract modification which would explic- 
itly recognize the Government's obligation to pay for any 
work performed under the contract, possibly including reason- 
able interest, subject to subsequent availability of funds. 
The Government would use its best efforts to obtain a defi- 
ciency appropriation. Certificates to this effect would be 
issued to the contractorp including a statement that any 
additional work performed would be done at the contractor's 
own risk. In return, the contractor would be asked to defer 
any action for breach of contract. 

GAO found this proposal "of dubious validity at best." 
Although the certificate given to the contractor would say 
that continued performance was at the contractor's own risk, 
it was clear that both parties expected the contract to con- 
tinue. The Government expected to accept the benefits of 
the contractor's performance and the contractor expected to 
be paid--eventually--for it. This is certainly not an 
example of a clear written understanding that work for the 
Government is to be performed gratuitously. Also, the pro- 
posal to pay interest was improper as it would compound the 
Antideficiency Act violation. Although 55 Comp. Gen. 768 
does not specifically discuss 31 U.S.C. S 665(b), the 
relationship seems obvious. This is the very situation 
subsection (b) was enacted to prevent. 

(d) Exceptions 

Two kinds of exceptions to 31 U.S.C. S 665(b) have 
already been discussed--where acceptance of services without 
compensation is specifically authorized by law, and where 
the Government and the volunteer have a written agreement 
that the services are to be rendered gratuitously with no 
expectation of future payment. 

There is a third exception, written into the statute 
itself: "cases of emergency involving the safety of human 
life or the protection of property." 
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Safety of human life 

The services provided to protect human life must have 
been rendered in a true emergency situation. What consti- 
tutes an emergency is discussed in several decisions. 

In 12 Comp. Dec. 155 (1905), a municipal health officer 
disinfected several Government buildings to prevent the 
further spread of diphtheria. Several cases of diphtheria 
had already occurred at the Government compound, including 
four deaths. The Comptroller of the Treasury found that the 
services had been rendered in an emergency involving the loss 
of human life, and held accordingly that the doctor could be 
reimbursed for the cost of materials used and the fair value 
of his services. 

In another case, the S.S.  Rexmore, a British vessel, 
deviated from its course to London to answer a call for help 
from an Army transport ship carrying over 1,000 troops. The 
ship had sprung a leak and appeared to be in danger of sink- 
ing. The Comptroller General allowed a claim for the vessel's 
actual operating costs plus lost profits attributable to the 
services performed. The Rexmore had rendered a tangible 
service to save the lives of the men aboard the Army trans- 
port, as well as the transport vessel itself. 2 Comp. 
Gen. 799 (1923). 

On the other hand, GAO denied payment to a man who was 
boating in the Florida Keys and saw a Navy seaplane make a 
forced landing. He offered to tow the aircraft over two 
miles to the nearest island, and did so. His claim for 
expenses was denied. The aircraft had landed intact and the 
pilot was in no immediate danger. Rendering service to over- 
come mere inconvenience or even a potential future emergency 
is not enough to overcome the statutory prohibition, 
Gen. 2 4 8  (1930). 

10 Comp. 

Protection of property 

The main thing to remember here is that the property 
must be either Government-owned property or property in which 
the Government has some responsibility. The standard was 
established by the Comptroller of the Treasury in 9 Comp, 
Dec. 182 (1902) as follows: 
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"I think it is clear that the statute does not 
contemplate property in which the Government has no 
immediate interest or concern; but I do not think 
it was intended to apply exclusively to property 
owned by the Government. The term 'property' is 
used in the statute without any qualifying words, 
but it is used in connection with the rendition of 
services for the Government. The implication is, 
therefore, clear that the property in contemplation 
is property in which the Government has an immediate 
interest or  in connection with which it has some 
duty to perform." 9 Comp. Dec. at 185. 

In the cited decision, an individual had gathered up mail 
scattered in a train wreck and delivered it to a nearby town. 
The Government did not sown" the mail but had a responsibility 
to deliver it. Therefore, the services came within the 
statutory exception and the individual could be paid for the 
value of his services. 

Applying the approach of 9 Comp. Dec. 182, the Comp- 
troller General held in B-152554, February 24, 1975, that 
section 665(b) did not permit the Agency for International 
Development to make expenditures in excess of available funds 
for disaster relief in foreign countries. 

A case clearly within the exception is 3 Comp. Gen. 979  
(1924), allowing reimbursement to a municipality which had 
rendered firefighting assistance to prevent the destruction 
of Federal property where the Federal property was not with- 
in the territory for which the municipal fire department was 
responsible. (Firefighting services are discussed further 
in Chapter 3, this Manual.) 

An exception was also recognized in 53 Comp. Gen. 71 
(1973), where a Government employee brought in food for 
other Government employees in circumstances which would 
justify a determination that the expenditure was incidental 
to the protection of Government property in an extreme 
emergency. This case is discussed in more detail in the 
coverage of "voluntary creditors" (see below). 

( e )  Voluntary Creditors 

A related line of decisions are the so-called "voluntary 
creditor" cases. A voluntary creditor is an individual, 
Government or non-Government, who pays what he perceives to 
be a Government obligation from personal funds. With certain 
exceptions, the decisions hold uniformly that he cannot be 
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reimbursed. For the most part, the decisions have not related 
the voluntary creditor prohibition to the Antideficiency Act, 
with the exception of one very early case (17 Comp. Dec. 353 
(1910)) and two more recent ones (42 Comp. Gen. 149 (1962) and 
53 Comp. Gen. 71 (1973)). The voluntary creditor cases are 
discussed in detail in Chapter 11 (Part I), this Manual. 
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( 4 )  Apportionment of Appropriations (Subsection (c)) 

(a) Statutory Requirement for Apportionment 

As a general proposition, an agency does not have the 
full amount of its appropriation available to it at the 
beginning of the fiscal year. This is because of subsec- 
tion (c) of the Antideficiency Act, 31 U . S . C .  5 665(c). 
Subsection (c)(l) establishes the basic requirement: 

"Except as otherwise provided in this 
section, all appropriations or funds available 
for obligation for a definite period of time 
shall be so apportioned as to prevent obliga- 
tion or expenditure thereof in a manner which 
would indicate a necessity for deficiency or  
supplemental appropriations for such period; 
and all appropriations or funds not limited to 
a definite period of time, and all authoriza- 
tions to create obligations by contract in 
advance of appropriations, shall be so appor- 
tioned as to achieve the most effective and 
economical use thereof. As used hereafter in 
this section, the term 'appropriation' means 
appropriations, funds, and authorizations to 
create obligations by contract in advance of 
appropriations." 

Subsection (c)(l) requires that all appropriations be 
administratively apportioned by the Director of the Office 
of Management and Budget (OMB) so as to ensure their expen- 
diture at a controlled rate which will prevent deficiencies 
from arising at the end of a fiscal year. 

Although apportionment was first required legislatively 
in 1906 ( 3 3  Stat. 1257), the current form of the statute 
de,rives from a revision enacted in 1950 as S 1211 of the 
General Appropriation Act, 1951. The 1950 revision was 
part of the overall effort of the Congress to amplify and 
enforce the restrictions of subsection (a). 

The term "apportionment" may be defined as-- 

"A distribution made by the Office of Man- 
agement and Budget of amounts available for 
obligation * * *in an appropriation or  fund 
account. Apportionments divide amounts avail- 
able for obligation by specific time periods 
(usually quarters), activities, projects, 
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objects, or a combination thereof. The amounts 
so apportioned limit the amount of obligations 
that may be incurred." g/ 

Apportionment is required not only to prevent the need 
for deficiency or supplemental appropriations but to insure 
that there is no drastic curtailment of the activity for 
which the appropriation is made. 36 Comp. Gen. 699 (1957). 
See also 38 Comp. Gen. 501 (1959). In other words, the 
apportionment requirement is designed to prevent an agency 
from spending its entire appropriation before the end of the 
fiscal year and then putting the Congress in a position in 
which it must either grant an additional appropriation or 
allow the entire activity to come to a halt. 

In 36 Comp. Gen. 699 (1957), supra, the Director of the 
Bureau of the Budget (now the Office of Management and Bud- 
get) reapportioned Post Office funds in such a way that the 
fourth quarter funds were substantially less than he allowed 
for the third quarter. The Comptroller General held: 

"A drastic curtailment toward the close of a 
fiscal year of operations carried on under a fiscal 
year appropriation is a prima facie indication of a 
failure t o  so apportion an appropriation as to pre- 
vent obligation or expenditure thereof in a manner 
which would indicate a necessity for deficiency or 
supplemental appropriations for such period. In 
our view, this is the very situation the amendment 
of the law in 1950 was intended to remedy." 
36 Comp. Gen. at 703. 

Therefore, the very fact that a deficiency or supplemental 
appropriation is necessary or that services in the last 
quarter must be "drastically" cut means that the apportion- 
ing authority has violated section (c)(l) of the act. (But 
see 31 U.S.C. S 665(e)(1), discussed infra, for exceptions 
to the apportionment requirement.) 

A more recent case involved the Department of 
Agriculture's Food Stamp Program. The program was subject 
to certain spending ceilings which, it seemed certain, 
the Department was going to exceed if it continued its 

- 6/ Glossary of Terms Used in the Federal Budget Process, 
PAD-81-27, p. 34. See also OMB Circular No. A-34, 
sec. 21.1; B-167034, September 1, 1976. 
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present rate of expenditures. The Department feared that, 
if it was bound by a formula in a different section of its 
authorizing act to pay the mandated amount to each eligible 
recipient, it would just have to stop the whole program when 
the funds were exhausted. Based on both the Antideficiency 
Act and the program legislation, GAO held that there had to 
be an immediate pro rata reduction for all participants. 
Discontinuance of the program when the funds ran out would 
violate the purpose of the apportionment requirement. 
A-51604, March 2 8 ,  1979. 

This is not to say that every sub-activity or project 
must be carried out for the full fiscal year, on a reduced 
basis, if necessary. Section (c)(l) applies to amounts made 
available in an appropriation or fund. Where, for example, 
the Veterans Administration nursing home program was funded 
from moneys made available in a general, lump-sum VA medical 
care appropriation, the agency was free t o  discontinue the 
nursing home program and reprogram the balance of its funds 
to other programs also funded under that heading. B-167656, 
June 18, 1971. (It would be different if the nursing home 
program had received a line item appropriation). 

The requirement to apportion applies not only to "one 
year" appropriations and other appropriations limited to a 
fixed period of time, but also to "no-year" money and even to 
"contract authority" -- i.e., authority to contract in advance 
of appropriations. In the case of indefinite term appropria- 
tions and contract authority, the requirement states only that 
the apportionment is to be made in such a way "as to achieve 
the most effective and economical use thereof." 

(b) Establishing Reserves 

"In apportioning any appropriation, reserves 
may be established solely to provide for contingen- 
cies, or to effect savings whenever savings are made 
possible by or through changes in requirements or 
greater efficiency of operations. Whenever it is 
determined by an officer designated in subsection (d) 
of this section to make apportionments and reappor- 
tionments that any amount so reserved will not be 
required to carry out the full objectives and scope 
of the appropriation concerned, he shall recommend 
the rescission of such amount in the manner provided 
in the Budget and Accounting Act, 1921, for estimates 
of appropriations. Except as specifically provided 
by particular appropriations Acts or other laws, no 
reserves shall be established other than as authorized 
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by this subsection. Reserves established 
pursuant to this subsection shall be re- 
ported to the Congress in accordance with the 
Impoundment Control Act of 1974." 31 U.S.C. 
5 665(~)(2)* 

Subsection (c)(2) deals with the converse situation. 
Unlike subsection (c)(l), subsection (c)(2) seeks to limit 
the circumstances in which the full appropriation is not 
apportioned or utilized and a reserve fund is established. 
Under this subsection, the apportioning official is author- 
ized to establish reserves to provide for contingencies or 
to effect savings only. 

This section has been a major battleground between the 
Executive Branch and the Legislative Branch over which has 
ultimate control over Government program and fiscal spending 
policy. The Executive Branch has often asserted this section 
of the Antideficiency Act as authority to impound funds for 
general fiscal or  economic policy reasons such as containment 
of Federal spending and executive judgment of the relative 
merits, effectiveness, and desirability of competing Federal 
programs. See 54 Comp. Gen. 453, 458 (1974); B-135564, 
July 26, 1973. 

The reason for this was that prior to 1974, § 665(c)(2) 
contained a rather expansive third exception stating that a 
reserve fund could be established pursuant to "other develop- 
ments subsequent to the date on which [the] appropriation was 
made available." However, despite this expansive language, 
the Comptroller General's position had continually been 
that the authority to establish reserves under the Antidefi- 
ciency Act was limited to providing for contingencies or 
effecting savings which are in furtherance of or at least 
consistent with the purposes of an appropriation. B-130515, 
July 10, 1973. The Act does not authorize reserve funds 
(i.e., impoundments) based upon general economic, fiscal or 
policy considerations which are extraneous to the individual 
appropriation or are in derogation of the appropriation's 
purpose. B-130515, supra: B-125187, September 11, 1973. 
See also State Highway Commission of Missouri v. Volpe, 
479 F.2d 1099 (8th Cir. 1973), which held that the right 
to reserve funds in order to "effect savings" or due to 
"subsequent events," etc.! must be considered in the context 
of the applicable appropriation statute. 479 F.2d at 1118. 
If the apportioning authority goes beyond his delegated 
authority, subsection (c)(2) is violated. 
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The Impoundment Control Act of 1974, 31 U.S.C. 
S S  1400-07, amended S 665(c)(2) by eliminating the "other 
developments" clause and by prohibiting the establishment of 
appropriation reserves except as provided under the Antide- 
ficiency Act for contingencies or savings, or as provided in 
other specific statutory authority. The intent was to 
expressly negate any implicit or residual authority on the 
part of the Executive Branch to unilaterally undertake gen- 
eral economic, fiscal or policy impoundments. B-148898, 
August 28, 1974. (For a general discussion of the Impound- 
ment Control Act of 1974, see 54 Comp. Gen. 453 (1974) and 
Chapter 2, Section E(3), this Manual.) 

Two examples of permissible reserves were discussed in 
51 Comp. Gen. 598 (1972) and 51 Comp. Gen. 251 (1971). 

The first case concerned the provisions of a long-term 
charter of several tankers for the Navy. The contract con- 
tained options to renew the charter for a period of 15 years. 
In the event that the Navy terminated the charter -- i.e. I 

declined to renew -- short of the full 15 year period, 
the vessels were to be sold by a Board of Trustees, acting 
for the owners and bondholders. Any shortfall in the pro- 
ceeds over the termination value was to be unconditionally 
guaranteed by the Navy. GAO held (in the light of certain 
statutory provisions that permitted obligating funds in 
advance of receiving the benefits therefrom), that it would 
not violate the Antideficiency Act to cover this contingent 
liability by setting up a reserve. 51 Comp. Gen. 598 (1972). 

In 51 Comp. Gen. 251 (1971), GAO said that it was 
permissible to provide in regulations for a clause to be 
inserted in future contracts for payment of interest on 
delayed payments of a contractor's claim. It would not be a 
violation of section (c)(2) to reserve sufficient funds from 
the appropriation used to support the contract to cover these 
potential interest costs. 

Method of Apportionment 

Subsections (c)(3) and (c)(4) of 31 U.S .C .  S 665 provide 
as follows: 

"Any appropriation subject to apportionment 
shall be distributed by months, calendar quarters, 
operating seasons, or other time periods, or by 
activities, functions, projects, or objects, or by 
a combination thereof, as may be deemed appropriate 
by the officers designated in subsection (d) of this 
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section to make apportionments and reapportionments. 
Except as otherwise specified by the officer making 
the apportionment, amounts so apportioned shall 
remain available for obligation, in accordance with 
the terms of the appropriation, on a cumulative basis 
unless reapportioned." 

"Apportionments shall be reviewed at least four 
times each year by the officers designated in subsec- 
tion (d) of this section to make apportionments and 
reapportionments, and such reapportionments made or 
such reserves established, modified, or released as 
may be necessary to further the effective use of the 
appropriation concerned, in accordance with the 
purposes stated in paragraph (1) of this subsection." 

These two paragraphs are largely technical, implementing 
the apportionment requirements of subsection (c)((l). 

Subsection (c)(3) makes it clear that apportionments need 
not be made strictly on a monthly, quarterly, or other fixed 
time basis nor must they be for equal amounts in each time 
period, The apportioning officer is free to take into account 
the "activities, functions, projects, or objects" of the pro- 
gram being funded and the usual pattern of spending for such 
programs in deciding how to apportion the funds. 

Subsection (c)(4) requires a minimum of four reviews each 
year to enable the apportioning officer to make reapportion- 
ments or other adjustments, as necessary. 
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(5) Control of Apportionments (Subsection (a)) 

Subsection (d) of 31 U.S.C. S 665 provides as follows: 

"(d)(l) Any appropriation available to the 
legislative branch, the judiciary, the United States 
International Trade Commission, or the District of 
Columbia, which is required to be apportioned under 
subsection (c) of this section, shall be apportioned 
or reapportioned in writing by the officer having 
administrative control of such appropriation. Each 
such appropriation shall be apportioned not later 
than thirty days before the beginning of the fiscal 
year for which the appropriation is available, or 
not more than thirty days after approval of the Act 
by which the appropriation is made available, 
whichever is later, 

" ( 2 )  Any appropriation available t o  an agency, 
which is required to be apportioned under subsection 
(c) of this section, shall be apportioned or reappor- 
tioned in writing by the Director of the Office of 
Management and Budget. The head of each agency to 
which any such appropriation is available shall 
submit t o  the Office of Management and Budget in- 
formation, in such form and manner and at such time 
or times as the Director may prescribe, as may be 
required for the apportionment of such appropria- 
tion. Such information shall be submitted not 
later than forty days before the beginning of any 
fiscal year for which the appropriation is avail- 
able, or not more than fifteen days after approval 
of the Act by which such appropriation is made 
available, whichever is later. The Director of 
the Office of Management and Budget shall appor- 
tion each such appropriation and shall notify 
the agency concerned of his action not later than 
twenty days before the beginning of the fiscal year 
for which the appropriation is available, or not 
more than thirty days after the approval of the 
Act by which such appropriation is made available, 
whichever is later. When used in this section, 
the term 'agency' means any executive department, 
agency, commission, authority, administration, 
board, or other independent establishment in 
the executive branch of the Government, including 
any corpocation wholly or partly owned by the 
United States which is an instrumentality of the 
United States. Nothing in this subsection shall be 
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so construed as to interfere with the initiation, 
operation, and administration of agricultural price 
support programs and no funds (other than funds for 
administrative expenses) available for price support, 
surplus removal, and available under section 612(c) 
of Title 7, with respect to agricultural commodities 
shall be subject to apportionment pursuant to this 
section. The provisions of  this section shall not 
apply to any corporation which obtains funds for 
making loans, other than paid in capital funds, 
without legal liability on the part of the United 
States." 

Subsection (d) deals with the mechanisms for making the 
apportionments or reapportionments of appropriations which 
are required by subsection (c). 

Subsection (d)(l) applies to appropriations of the 
Legislative and Judicial Branches of the Government, as well 
as those of the International Trade Commission and the 
District of Columbia. The authority to apportion is given to 
the "officer having administrative control of [each] such 
appropriation." Apportionment must be made no later than 
30 days before the start of the fiscal year for which the 
appropriation was made or within 30 days after the appropria- 
tion was enacted, whichever is later. 

Subsection (d)(2) assigns the authority to apportion or 
reapportion appropriations of the Executive Branch to the 
Director of the Office of Management and Budget (OMB). Time 
limits are established, first for submission of information 
by the agency head to OMB to enable it to make reasonable 
apportionments. See 36 Comp. Gen. 699 (1957), discussed in 
connection with subsection (c)(l), above. Although primary 
responsibility for a violation of subsection (c)(l) lies with 
the Director of OMB, the head of the agency concerned may also 
be found responsible if he fails to send the Director accurate 
information on which to base an apportionment. Secondly, the 
Director of OMB has up to 20 days before the start of the 
fiscal year or 30 days after approval of the appropriation 
act, whichever is later, to make the actual apportionment and 
notify the agency of the action taken. 

In B-163628, January 4 ,  1974, GAO responded to a question 
from the chairman of a congressional committee about the power 
of OMB to apportion the funds of independent regulatory agen- 
cies, such as the Securities and Exchange Commission. The 
Comptrollei General agreed with the chairman that independent 
agencies should generally be free from executive control or 
interference. However-- 
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"[Tlhe apportionment power may not lawfully be 
used as a form of executive control or influence 
over agency functions. Rather, it may only be 
exercised by OMB in the manner and for the purposes 
prescribed in 31 U.S.C. s 665--i.e., to prevent 
obligation or  expenditure in a manner which would 
give rise to a need for deficiency or supplemental 
appropriations, to achieve the most effective and 
economical use of appropriations and to establish 
reserves either to provide for contingencies or to 
effect savings which are in furtherance of or at 
least consistent with, the purposes of an 
appropriation. 

"AS thus limited, the apportionment process 
serves a necessary purpose--the promotion of economy 
and efficiency in the use of appropriations. * * * I r  

Thus, the appropriations of independent regulatory agencies 
like SEC are subject to apportionment by OMB, but OMB may not 
lawfully use its apportioment power to compromise the 
independence of those agencies. For example, if OMB tried to 
use apportionment to prevent the SEC from hiring personnel 
authorized by Congress, that would be an abuse of its appor- 
tionment powers. But this possibility does not justify 
denying OMB's basic apportionment authority altogether. 

The Impoundment Control Act may permit OMB, in effect, 
to delay the apportioment deadlines prescribed in 31 U.S.C. 
s 665(d). For example, when the President sends a rescission 
message to Congress, the budget authority proposed to be 
rescinded may be withheld for up to 45 days pending congres- 
sional action on a rescission bill. 31 U.S.C. s 1402. In 
B-115398.33, August 12, 1976, GAO responded to a congressional 
request to review a situation in which an apportionment had 
been withheld for more than 30 days after enactment of the 
appropriation act. The President had planned to submit a 
rescission message for some of the funds but was late in 
drafting and transmitting his message. If the full amount 
contained in the rescission message could be withheld for the 
entire 45-day period, and Congress ultimately disallowed the 
full rescission, release of the funds for obligation would 
occur only a few days before the budget authority expired. 
The Comptroller General suggested that, where Congress has 
completed action on a rescission bill rescinding only a 
part of the amount proposed, OMB should immediately apportion 
the amounts not included in the rescission bill without 
awaiting the expiration of the 45-day period. See also 
B-115398.33, March 5, 1976. 
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(6) Apportionments Requiring Deficiency Estimate 
(Subsection (e)) 

Subsection (e) of 31 U.S.C. 5 665 provides as follows: 

"(1) No apportionment or reapportionment, or 
request therefor by the head of an agency, which, in 
the judgment of the officer making or the agency head 
requesting such apportionment or reapportionment, 
would indicate a necessity for deficiency or supple- 
mental estimate shall be made except upon a determin- 
ation by such officer or  agency head, as the case may 
be, that such action is required because of ( A )  any 
laws enacted subsequent to the transmission to the 
Congress of the estimates for an appropriation which 
require expenditures beyond administrative control; 
or (B) emergencies involving the safety of human life, 
the protection of property, or the immediate welfare 
of individuals in cases where an appropriation has 
been made to enable the United States to make payment 
of, or contributions toward, sums which are required 
to be paid to individuals either in specific amounts 
fixed by law or in accordance with formulae prescribed 
by law. 

"(2) In each case of an apportionment or a reap- 
portionment which, in the judgment of the officer 
making such apportionment or reapportionment, would 
indicate a necessity for a deficiency or supplemental 
estimate, such officer shall immediately submit a 
detailed report of the facts of the case to the Con- 
gress. In transmitting any deficiency or supple- 
mental estimates required on account of any such 
apportionment or reapportionment, reference shall be 
made to such report." 

Subsection (e)(l) constitutes an exception to the 
requirements of subsection (c)(l) that apportionments be made 
in such way as to assure that the funds will last throughout 
the fiscal year and there will be no necessity for a deficiency 
appropriation. Apportionments can be made in an unbalanced 
manner (e.g., an entire appropriation could be obligated by 
the end of the second quarter) if the apportioning officer 
determines that (1) a law enacted subsequent to the trans- 
mission of budget estimates for the appropriation requires 
expenditures beyond administrative control; or (2) that there 
is an emergency involving safety of human life, protection of 
property, or immediate welfare of individuals in cases where 
an appropriation has been made to enable the United States 
to make payments to such individuals in fixed amounts or by 
formulae described by law. 
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The nature and limitations of the subsection (e) 
exception were discussed at some length in a letter to a 
Member of the Senate. B-167034, September 1, 1976. The 
Senator had proposed legislation to repeal the so-called 
"Feed and Forage Act," 41 U.S.C. 11, which prohibits the 
making of contracts, not otherwise authorized by law, unless 
there is an appropriation "adequate to its fulfillment," 
except in the case of contracts made by the Departments of 
the Army, Navy, and Air Force for '"clothing, subsistence, 
forage, fuel, quarters, transportation, or medical and 
hospital supplies." The Senator felt that 41 U.S.C. S 11 
was unnecessary in light of 31 U.S.C. S 665(e) which, he 
said, clearly "authorizes incurring deficiencies in emergen- 
cies involving the safety of human life or the protection 
of property." 

Both the Deputy Secretary of Defense and the GAO dis- 
agreed that subsection (e) would be an adequate substitute 
for the 41 U.S.C. S 11 exception which allows the incurring 
of obligations for limited purposes even though the applicable 
appropriation is insufficient to cover the expenses at the 
time the commitment is made. The Deputy Secretary stated: 

"The authority to apportion funds on a deficiency 
basis in the Anti-Deficiency Act (31 U.S.C. 665(e)) 
does not, as alleged, provide authority to incur a 
deficiency. It merely authorizes obligating funds 
at a deficiency rate under certain circumstances, 
e.g., a $2,000,000 appropriation can be obligated 
in its entirety at the end of the third quarter, 
but it does not provide authority to obligate one 
dollar more than $2,000,000." Letter from the 
Deputy Secretary of Defense to the Chairman, House 
Armed Services Committee, April 2, 1976 (quoted in 
B-167034, September 1, 1976). 

The Comptroller General agreed with the Deputy Secretary, 
stating: 

"[Slubsection (e) in no way authorizes an agency of 
the Government actually to incur obligations in 
excess of the total amount of money appropriated 
for a period. It only provides an exception to the 
general apportionment rule set out in subsection 
(c) that an appropriation be allocated s o  as to 
insure that it is not exhausted prematurely. Sub- 
section (e) says nothing about increasing the total 
amount of the appropriation itself or authorizing 
the incurring of obligations in excess of the total 
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amount appropriated. On the contrary, as noted 
above, apportionment only involves the subdivision 
of appropriations already enacted by Congress. It 
necessarily follows that the sum of the parts, as 
apportioned, could not exceed the total amount of 
the appropriations being apportioned. 

"Any deficiency that an agency incurs where 
obligations exceed total amounts appropriated, 
including a deficiency that arises in a situation 
where it was determined that one of the exceptions 
set forth in subsection ( e )  was applicable, would 
constitute a violation of 31 U.S.C. 5 665(a)***." 
B-167034, September 1, 1976. 

See also 36 Comp. Gen. 699 (1957) for relevant legislative 
history. 

The availability of the first exception in subsection (e) 
(for expenditures beyond administrative control) depends on 
whether the higher rate of expenditure was required by new 
obligations created by law or whether they arose through an 
exercise of agency discretion. For example, the obligation 
to pay severance pay to involuntarily separated employees 
under the Federal Employees Salary Act of 1965 was held to 
come within the exception. 45 Comp. Gen. 584 (1966). 7/ 
On the other hand, the discretionary grant of salary in- 
creases made by the Director of the Central Intelligence 
Agency did not fit the exception. 44 Comp. Gen. 89 (1964). 

- 7/ For the current treatment of obligations for severance 
pay, see OMB Circular No. A-34, sec. 25.1, and B-200170, 
July 28, 1981, discussed in Chapter 6, Section B(7), 
this Manual. 
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( 7 )  Exemption for Working Funds and Trust Funds 
(Subsection (f)) 

Subsection (f) of 31 U.S.C.  S 665 provides: 

"(f)(l) The officers designated in subsection (d) 
of this section to make apportionments and reappor- 
tionments may exempt from apportionments trust funds 
and working funds expenditures from which have no 
significant effect on the financial operations of 
the Government, working capital and revolving funds 
established for intragovernrnental operations, receipts 
from industrial and power operations available under 
law and any appropriation made specifically for-- 

"(1) interest on, or retirement of, the 
public debt; 

"(2) payment of claims, judgments, refunds, 
and draw-backs; 

" ( 3 )  any item determined by the President 
to be of a confidential nature; 

" ( 4 )  payment under private relief Acts or 
other laws requiring payments to designated 
payees in the total amount of such appro- 
priations; 

"(5) grants t o  the States under subchapters 
I, IV, or X of  chapter 7 of T i t l e  4 2 ,  or 
under any other public assistance subchapter 
in such chapter. 

" ( 2 )  The provisions of subsection (c) of this 
section shall not apply to appropriations to the 
Senate or House of Representatives or to any Member, 
committee, Office (including the office of the 
Architect of the Capitol), officer, or employee 
thereof. 'I 

Subsection (f)(l) is largely self-explanatory. It 
exempts from the apportionment requirements of subsection (c) 
the type of special account or expenditure which is largely 
self-contained or self-executing and has very little effect 
on the budgeting and financial operations of the Federal 
Government. 

Paragraph (2) of the subsection makes it very clear that 
appropriations made available to the Senate or House of 
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Representatives or to any offices considered a part of the 
Congress, such as the Office of the Architect of the Capitol, 
are not to be subject to the apportionment requirements of 
subsection (c). 

The various enumerated exceptions in both paragraphs 
appear to be readily understood. In any event, the GAO has 
no record of a request for a decision or written advice on 
any portion of this subsection. 
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(8) Administrative Division of Apportionments (Subsection (9)) 

Subsection (9) of 31 U.S.C. S 665 provides: 

"(g) Any appropriation which is apportioned 
or reapportioned pursuant to this section may be 
divided and subdivided administratively within 
the limits of such apportionments or reapportion- 
ments. The officer having administrative control 
of any such appropriation available to the legis- 
lative branch, the judiciary, the United States 
International Trade Commission, or the District 
of Columbia, and the head of each agency, subject 
to the approval of the Director of the Office of 
Management and Budget, shall prescribe, by regu- 
lation, a system of administrative control (not 
inconsistent with any accounting procedures pre- 
scribed by or pursuant to law) which shall be 
designed to ( A )  restrict obligations or expendi- 
tures against each appropriation to the amount of 
apportionments or reapportionments made for each 
such appropriation, and (B) enable such officer or 
agency head to fix responsibility for the creation 
of any obligation or the making of any expenditure 
in excess of an apportionment or reapportionment. 
In order to have a simplified system for the admin- 
istrative subdivision of appropriations or funds, 
each agency shall work toward the objective of 
financing each operating unit, at the highest 
practical level, from not more than one administra- 
tive subdivision for each appropriation or fund 
affecting such unit." 

Subsection (9) is designed to ensure that the agencies in 
each branch of the Government (plus the International Trade 
Commission and the District of Columbia) keep their obliga- 
tions and expenditures within the bounds of each apportionment 
or reapportionment. The officer or employee in each agency 
who has administrative control of the apportioned funds is 
required to set up, by regulation, a system of administrative 
controls to implement this objective. The system must: 
(1) be consistent with any accounting procedures prescribed 
by law or pursuant to law; ( 2 )  divide or subdivide the 
apportioned funds to the operating units of the agency in such 
a way as to keep obligations and expenditures within the 
amount of the apportionment; ( 3 )  fix responsibility for any 
obligation or expenditure in excess of the administrative 
division or allocation, and ( 4 )  provide for prompt reporting 
of any violations of the regulations or  the Antideficiency Act. 
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Prior to 1956, agencies were dividing and subdividing 
their apportioned funds into numerous pockets of obligational 
authority, called "allowances." Obligating or spending more 
than the amount of each allowance was a violation of the Act. 
The Congress was flooded with reports of Antideficiency Act 
violations. 

In 1955, the Commission on Organization of the Executive 
Branch of the Government recommended an amendment to subsection 
(9) (Recommendation #13), which was enacted on August 1, 1956. 
The Senate Committee on Government Operations explained its 
purpose: 

"The making of numerous allotments which are 
further divided and suballoted to lower levels 
leads to much confusion and inflexibility in 
the financial control of appropriations or funds 
as well as numerous minor violations of S 3679, 
Revised Statutes, as amended (the Anti-Deficiency 
Act)." S. Rep. No. 2265, 84th Cong., p. 9. 

The House Committee on Government Operations made the same 
statement. H.R. Rep. No. 2734, 84th Cong., p.  7. See 37 Comp. 
Gen. 220, 223 (1957). 

Thus, the last sentence of subsection (9) now directs 
each agency to simplify its administrative control system by 
fixing financial responsibility for each operating unit's 
funds at the highest practical level. 

As GAO explained in a decision to the Public Housing 
Administration (37 Comp. Gen. 220 (1957)), it is quite permis- 
sible to authorize financial officers receiving an allotment 
from the apportioned funds to further subdivide the allotment 
into l'allowances" or "targets" as a means of meeting an 
operational need. However, this subdivision should not be 
regarded as an apportionment control for purposes of the 
Antideficiency Act. In other words, obligations or expendi- 
tures in excess of the allowances or targets do not auto- 
matically constitute a violation of subsection (h)(B) of the 
Antideficiency Act unless they also constitute a violation 
of the apportionment or its first administrative division. 

It should be noted that the statute does not prescribe 
the level of fiscal responsibility for violations of the Act 
below the apportionment level. It merely recommends that the 
agency set the level at the highest practical point and 
suggests no more than one subdivision below the apportionment 
level. If the agency chooses to elevate over-obligations 
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or over-expenditures to the level of Antideficiency Act 
violations by so designating its administrative divisions and 
subdivisions, it is free to do so. 

The following example is illustrative. The General 
Services Administration (GSA) had two separate appropriations 
duly apportioned by OMB--one for "rental of space" and one 
for "alterations and major repairs." It chose to allocate 
these funds to its various regional offices. One of the 
regional offices exceeded its allotment for alterations and 
repairs and used its rental funds to liquidate outstanding 
obligations for alterations. The fact that the central 
office might have sufficient funds still available for 
alterations from the applicable appropriation and apportion- 
ment (they were "no-year" funds, available until expended) 
would not save the Regional Office from an Antideficiency 
Act violation since GSA had chosen t o  establish financial 
responsibility at the Regional Office level. B-95136, 
August 8 ,  1979. See also B-179849, December 31, 1974, which 
discusses a Department of Justice Order specifying that "The 
allotment process is the principal means whereby responsi- 
bility is fixed for the conduct of program activities with- 
in the funds available." In view of this Order, obligations 
incurred in excess of the amount allotted would violate 
subsection (h) of the Act. 

As mentioned before, the administrative regulations 
must enable the agency head or officer controlling the 
distribution of the apportioned funds to fix responsibility 
for any over-obligation or over-expenditure that may occur. 
In testimony at hearings on H.R. 7786 (81st. Cong., 2nd Sess. 
p. 10 (1950)) which later became subsection (g), the Director 
of the Bureau of the Budget (now OMB) stated: 

"At the present time, theoretically, I presume the 
agency head is about the only one that you could 
really hold responsible for exceeding [an] appor- 
tionment. The revised section provides for going 
down the line to the person who creates the obli- 
gation against the fund and fixes the responsi- 
bility on the bureau head or the division head, 
if he is the one who creates the obligation." 

Thus, depending on the agency regulations and the level at 
which administrative responsibility is fixed, the violating 
individual could be the person in charge of a major agency 
division or subdivision, or it could be a contracting 
officer of financial officer. 
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Where there are many individuals involved in a complex 
transaction, the pinpointing of responsibility is often 
difficult. The General Counsel of the Army suggested a 
sensible approach in a memorandum to the Assistant Secretary 
of the Army (Financial Macagement), dated March 28, 1976. 
He identified the individual to be held responsible for 
a violation of the Act as follows: 

"Generally, he would be the highest ranking 
official in the decision-making process who 
had knowledge, either actual or constructive, 
of (1) precisely what actions were taken and 
(2) the impropriety or at least questionable- 
ness of such actions. There will be officials 
who had knowledge of either factor. But the 
person in the best and perhaps only position 
to prevent the ultimate error-and thus the one 
who must be held accountable-is the highest one 
who is aware of both." 

Thus, where multiple individuals are involved in a violation 
of the Act, the "responsible individual" should not be too 
remote from the cause of the violation and must be in a 
position to have prevented the violation from occurring. 
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(9) Expenditures in Excess of Apportionment (Subsection (h)) 

“NO officer or employee of the United States 
shall authorize or create any obligation or 
make any expenditure ( A )  in excess of an 
apportionment or reapportionment, or (B) in 
excess of the amount permitted by regulations 
prescribed pursuant to subsection (9) of this 
section.” 31 U.S.C. 5 665(h). 

Subsection (h) must be read in conjunction with sub- 
sections (a) and (b), as well as (c) and (9). Not only is it 
a violation of the Antideficiency Act to authorize or create 
an obligation or make a payment in advance of or in excess of 
available appropriations (subsection (a)), or to accept 
voluntary services or employ personal services except as 
authorized by law (subsection (b)), but it is also a violation 
to obligate or make payments in excess of an apportionment or 
reapportionment (subsection (c)) or in excess of amounts 
permitted by administrative regulations (subsection (4)). The 
cases cited in the discussion of subsection (9) above are 
equally relevant here. 
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Penalties and Reporting Requirement (Subsection (i)) 

(a) Administrative and Penal Sanctions 

31 U.S.C. S 665(i)(l) provides: 

"(i)(l) In addition to any penalty or liability 
under other law, any officer or employee of the 
United States who shall violate subsections (a), 
(b), or (h) of this section shall be subjected 
to appropriate administrative discipline, includ- 
ing, when circumstances warrant, suspension from 
duty without pay or removal from office; and any 
officer or employee of the United States who 
shall knowingly and willfully violate subsections 
(a), (b), or (h) of this section shall, upon con- 
viction, be fined not more than $5,000 or 
imprisoned for not more than two years, or both." 

Paragraph 1 of subsection (i) was added to the Act in 
1905 give it "teeth." It subjects the officer or employee 
found responsible for a violation of subsection (a), (b), 
or (h) of the Act to "appropriate administrative discipline," 
which may include suspension without pay or removal from 
office, in addition to any other penalties or liabilities 
prescribed by other laws or regulations. It should be 
noted that the absence of bad faith or lack of intent to 
violate the statute does not excuse a violation even when 
the violation was totally inadvertent (e.g., due to a 
misinterpretation of regulations) or beyond the control 
of the responsible parties (e.g., due to currency fluctua- 
tions). See cases cited under "Intent/Factors Beyond 
Agency Control" in the discussion of subsection (a), supra. 

Intent is important, however, in determining whether 
the violationof the Act should be punished by administrative 
sanctions or treated as a criminal action. If the Act was 
violated "knowingly and willfully," the responsible officer 
or employee may, if convicted, be fined up to $5,000 or 
imprisoned f o r  not more than two years, or both. These are 
felony punishments and, understandably, are intended to be 
reserved for particularly flagrant violations of the Act. 
As of early 1982, it appears that no officer or employee 
has ever been prosecuted, no less convicted, of a knowing 
and willful violation of the Act. However, a recent 
opinion by the Attorney General to the President (April 25, 
1980) and subsequent testimony before the Subcommittee on 
Compensation and Employee Benefits, House Committee on Post 
Office and Civil Service (in connection with the closing 
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of the Federal Trade Commission), made it very clear that 
the Department of Justice would, in appropriate cases in 
the future, begi? enforcing the criminal provisions of the 
Antideficiency A c t .  - 8.1 

''In t'le case of a violation of subsections ( a ) ,  
( b ) ,  o r  ( h )  of this section by an officer or employee 
of an agency, or of the District of Columbia, the head 
of the agency concerned or the [Mayor] of the District 
of Columbia, shall immediately report to the President, 
through the Director of the Office of Management and 
Budget, and to the Congress all pertinent facts to- 
gether with a statement of the action taken thereon." 
31 U.S.C. 5 665(i)(2). 

Paragraph (2) requires all violations of subsections (a), 
(b), or (h) of the Act to be reported immediately to the Pre- 
sident, through the Director of OMB, and to the Congress. 
The reports are to contain the facts of the violation and a 
statement of the disciplinary action taken. Of course, if 
a deficiency appropriation is necessary to liquidate an over- 
obligation, a request for such an appropriation would be part 
of the report. It is also understood that the agency will do 
everything it can lawfully do to mitigate the financial 
effects of the violation. See, e.g., 55 Comp. Gen. 768 
(1976), which discusses various permissible options when 
the violation involved obligations to a number of contractors 
such as termination for convenience or an agreement with the 
contractor to accept a no-cost stop work order. 

However, the fact that no deficiency appropriation is 
necessary does not affect the requirement to report the 
violation to the President and to the Congress. For example, 
in B-95136, August 8, 1979 (discussed, supra, in connection 
with subsection (g)), the central office of GSA had sufficient 
no-year funds available in its alteration apportionment to 
meet any new obligations in this category, and the contractors 
who performed the work for the Regional Office which violated 
the Act had long been paid in full, albeit from the wrong 
appropriation. There was, therefore, no need to request a 
deficiency appropriation from the Congress. Nevertheless, the 
violation had t o  be reported in accordance with subsection 
(i)(2). 

- 8/ The Attorney General's opinion is discussed in "Funding 
Gaps Jeopardize Federal Government Operations," PAD-81-31, 
March 3, 1981. (See Chapter 7, this Manual.) 
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Note once again that mistake or inadvertence is 
irrelevant in determining whether the violation must be 
reported. (See cases cited under subsection (a), supra.) 
Also, the relatively minor nature of the violation does not 
affect the duty to report. Although the GAO has used the 
words "technical violation" in a few decisions in the past 
(see, e.g., B-185952, August 18, 1976), the term is unfortu- 
nate because it suggests to some agencies an offense of a 
lesser degree of severity which they think need not be re- 
ported. There is no such thing as a "technical violation"; 
all violations of subsection (a), (b), or (h) of the Act 
must be reported. 
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C. AUGMENTATION OF APPROPRIATIONS 

(1) The Augmentation Theory 

The Comptroller General has often found some particular 
transaction improper on the grounds that it would constitute 
an "unauthorized augmentation'' of appropriated funds. The 
body of case law has produced a general rule that an agency 
may not augment its appropriations from outside sources 
without specific statutory authority. 

The prohibition against augmentation is a corollary of 
the separation-of-powers doctrine. When Congress makes an 
appropriation, it is also establishing an authorized program 
level. In other words, it is telling the agency that it 
cannot operate beyond the level that it can finance under its 
appropriation. To permit an agency to operate beyond this 
level with funds derived from some other source without 
specific congressional sanction would amount to a usurpation 
of the congressional prerogative. Restated, the objective 
of the theory against augmentation of appropriated funds is 
to prevent a Government agency from undercutting the congres- 
sional power of the purse by circuitously exceeding the 
amount Congress has appropriated for that activity. 

There is no express statutory prohibition against the 
augmentation of appropriated funds. The concept does, never- 
theless, have an adequate statutory basis although it must be 
derived from several separate enactments. Specifically: 

--31 U.S.C. $ 4 8 4 ,  the "miscellaneous receipts" 
statute, discussed in detail later in this 
Section. 

--31 U.S.C. § 628, restricting the use of appro- 
priated funds to their intended purposes. See 
Chapter 3, this Manual. Early decisions often 
based the augmentation prohibition on the corn- 
bined effect of 31 U.S.C. $ $  4 8 4  and 628. See, 
e.g., 9 Comp. Dec. 174 (1902); 17 Comp. Dec. 712 
(1911). 

--18 U.S.C. § 209, which prohibits the payment of, 
contribution to, or supplementation of the salary 
of a Government officer or employee as compensation 
for his official duties from any source other than 
the Government of the United States. 
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The augmentation concept manifests itself in a wide 
variety of contexts. One application, discussed in Chapter 
2 of this Manual, is the prohibition against transfers be- 
tween appropriations without specific statutory authority. 
An unauthorized transfer is an improper augmentation. x., 
23 Comp. Gen. 694 (1944); B-206668, March 15, 1982. 

It should be apparent that the augmentation theory is 
related to the concept of purpose availability as discussed 
in Chapter 3. However, it is also closely related to amount 
in that it has the effect of restricting executive spending 
to the amounts appropriated by Congress. 

The remainder of this Section will explore some of the 
more important manifestations of the augmentation rule. 
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(2) Disposition of Moneys Received: Repayments and 
Miscellaneous Receipts 

A very important statute in the overall scheme of 
Government fiscal operations is 31 U.S.C. S 484, known as 
the "miscellaneous receipts" statute. Originally enacted 
in 1849 (9 Stat. 398), 31 U.S.C. 5 484 provides: 

"The gross amount of all moneys received from 
whatever source for the use of the United States 
* * * shall be paid by the officer or agent receiv- 
ing the same into the Treasury, at as early a day 
as practicable, without any abatement or deduction 
on account of salary, fees, charges, expenses, or 
claim of any description whatever. * * 

Penalties for violating 31 U.S.C. S 484 are found in 
31 U.S.C. S 4 9 0 .  

Simply stated, with exceptions t o  be noted below, any 
money an agency receives from a source outside of the agency 
must be deposited into the Treasury. This means deposited 
into the general fund ("miscellaneous receipts") of the 
Treasury, not into the agency's own appropriations, even 
though the agency's appropriations may be technically still 
"in the Treasury" until the agency actually spends them. 
The Comptroller of the Treasury explained the distinction 
in the following terms: 

"It [31 U.S.C. S 4841 could hardly be made more 
comprehensive as to the moneys that are meant and 
these moneys are required to be paid 'into the Trea- 
sury.' This does not mean that the moneys are to be 
added to a fund that has been appropriated from the 
Treasury and may be in the Treasury or outside. 
[Emphasis in original.] It seems to me that it can 
only mean that they shall go into the general fund 
of the Treasury which is subject to any disposition 
which Congress might choose to make of it. This has 
been the holding of the accounting officers for many 
years. [Citations omitted.] If Congress intended that 
these moneys should be returned to the appropriation 
from which a similar amount had once been expended 
it could have been readily so stated, and it was not." 
22 Comp. Dec. 379, 381 (1916). 

See also 5 Comp. Gen. 289 (1925). 
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The term "miscellaneous receipts" does not refer to any 
single account in the Treasury. Rather, it refers to a 
number of receipt accounts under the heading "General Fund." 
These are all listed in the Treasury Department's publi- 
cation "Federal Account Symbols and Titles." (Treasury 
has announced that the booklet will become an appendix 
to the Fiscal Requirements Manual starting with FY 1983.) 

In addition to 31 U.S.C. S 484, several other statutes 
require the deposit of moneys received in various specific 
contexts into miscellaneous receipts. Examples are: 

--User charges and fees collected under 31 U.S.C. 
S 483a. (User charges are discussed further in 
Chapter 8, this Manual.) 

--Moneys received for the transmission of private 
dispatches over telegraph lines owed or operated 
by the Government. 31 U.S.C. S 485. 

--Proceeds from the sale of public property. 
31 U.S.C. S 487; 40 U.S.C. S 485. (Exceptions 
are noted in the statutes.) 

--Moneys received by the military departments from 
authorized leases. 10 U.S.C. 5 2667. 

To understand the significance of 31 U.S.C. S 484 and 
related statutes, it is necessary to recall the provision 
in Article I, section 9 of the Constitution directing that 
"NO money shall be drawn from the Treasury but in conse- 
quence of appropriations made by law.." Once money is 
deposited into a "miscellaneous receipts" account, it 
takes an appropriation to get it back out. E.g., 3 Comp. 
Gen. 296 (1923); 2 Comp. Gen. 599, 600 (1923). Thus, the 
effect of 31 U.S.C. S 484 is to ensure that the executive 
branch remains dependent upon the congressional apropria- 
tion process. Viewed from this perspective, 31 U.S.C. 
5 484 emerges as another element in the statutory pattern 
by which Congress retains control of the public purse 
under the separation-of-powers doctrine. See 51 Comp. 
Gen. 506, 507 (1972). 

Accordingly, for an agency to retain and credit to 
its own appropriation moneys which it should have deposited 
into the general fund of the Treasury is an improper aug- 
mentation of the agency's appropriation. This applies even 
though the appropriation is a no-year appropriation. 
46 Comp. Gen. 31 (1966). 
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Having said this, it is now necessary to point out that 
there are exceptions to the "miscellaneous receipts" require- 
ment. The exceptions fall into two broad categories: 

1. An agency may retain moneys it receives if it has 
statutory authority to do so. In other words, 
31 U.S.C. S 484 will not apply if there is spec'ific 
statutory authority for the agency to retain the 
funds. 

2. Receipts that qualify as "repayments" to an appro- 
priation may be retained to the credit of that 
appropriation and are not required to be deposited 
into the General Fund. 5 Comp. Gen. 734, 736 (1926); 
6 Comp. Gen. 337 (1926); B-138942-O.M., August 26, 
1976. 

These exceptions are embodied in Treasury Department-GAO 
Joint Regulation No. 1 (issued pursuant to 31 U.S.C. S 66c and 
included as an appendix to Title 7 of the GAO Policy and Pro- 
cedures Manual), which defines authorized repayments in terms 
of two general classes, reimbursements and refunds, as follows: 

"a. Reimbursements to appropriations which represent 
amounts collected from outside sources for commodities or 
services furnished, or to be furnished, and which by law may 
be credited directly to appropriations. 

"b. Refunds to appropriations which represent amounts 
collected from outside sources for payments made in error, 
overpayments, or adjustments for previous amounts disbursed, 
including returns of authorized advances." 

A "refund" as used in this definition must be directly 
related to a previously recorded expenditure. 7 GAO S 13.2. 
Thus, the recovery of an erroneous payment or overpayment 
which was erroneous at the time it was made qualifies as a 
refund to the appropriation originally charged. B-138942-O.M., 
August 26, 1976 (collections resulting from disallowances by 
GAO under 49 U.S.C. S 1517, the "Fly America Act"). Also, 
the return of an authorized advance, such as a travel advance, 
is a "refund." 

Moneys collected to reimburse the Government for  expendi- 
tures previously made must generally, absent statutory author- 
ity to the contrary, be deposited as miscellaneous receipts. 
The mere fact that the reimbursement is related to the prior 
expenditure--although this is an indispensable element of an 
authorized "refund"--is not in itself sufficient to remove the 
transaction from the scope of 31 U.S.C. S 484. While this 
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rule is specifically written into the "user charge" statute 
cited above, it applies with equal force in other situations 
where reimbursement is authorized or required by law. 
16 Comp. Gen. 195 (1936); 24 Comp. Dec. 694 (1918); 22 Comp. 
Dec. 253 (1915); 22 Comp. Dec. 60 (1915). 

However, in very limited circumstances, a reimbursement 
may qualify as an authorized repayment even without specific 
statutory authority. An example is 23 Comp. Gen. 652 (1944). 
The Agriculture Department was authorized to enter into coop- 
erative agreements with States for soil conservation projects. 
Some States were prohibited by State law from making advances 
and were limited to making reimbursements after the work was 
performed. In these cases, Agriculture initially put up the 
State's share and was later reimbursed. The Comptroller 
General held that Agriculture could credit the reimbursements 
to the appropriation charged for the project. The distinc- 
tion between this type of situation and the general rule is 
apparent. Here, Agriculture was not required to contribute 
the State's share; it could simply have foregone the projects 
in those States which could not advance the funds. This is 
different from a situation in which the agency is required to 
make a given expenditure in any event, subject to later 
reimbursement. 

If the appropriation to which the repayment is to be 
credited is still current, then the funds remain available 
for further obligation within the time and purpose limits of 
the appropriation. However, a repayment to an expired appro- 
priation must, absent statutory authority to the contrary, 
be credited to the obligated appropriation balance, not to 
current funds. If the expired appropriation has lapsed into 
the successor (I'M'') account, the repayment must be credited 
to the applicable "M" account. B-138942-O.M., supra; 
6 Comp. Gen. 337  (1926). 9/ (For further discussion of 
these concepts, see Chapter 4, this Manual.) 

As might be expected, there have been a great many 
decisions involving the "miscellaneous receipts" require- 
ment. It is virtually impossible to draw further general- 
izations from the decisions other than to restate the basic 

- 9/ From 1945 to 1956, there was a statute on the books that 
required repayments to lapsed appropriations to be de- 
posited to miscellaneous receipts. The statute was 
repealed in 1956. Statements in decisions during this 
time period at variance with the proposition set forth 
in the text should therefore be disregarded. See, e.g., 
34 Comp. Gen. 145, 146 (1954). 
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rule: An agency must deposit into the General Fund of the 
Treasury any funds it receives from sources outside of the 
agency unless the receipt constitutes an authorized repayment 
or unless the agency has statutory authority to retain the 
funds for credit to its own appropriations, The remainder 
of this Section will summarize a number of the cases, grouped 
into subject categories where feasible. The editors emphasize 
that the cases below represent a sampling and not an exhaustive 
compilation. 

Contract matters 

Moneys received as the excess costs of replacement 
contracts incident to the default of a contractor or his surety 
are for deposit into the general fund of the Treasury rather 
than the appropriation from which the contract payments were 
made. 46 Comp. Gen. 554 (1966). See also 44 Comp. Gen. 623 
(1965); 40 Comp. Gen. 590 (1961); 14 Comp. Gen. 729 (1935); 
14 Comp. Gen. 106 (1934); 10 Comp. Gen. 510 (1931); 8 Comp. 
Gen. 284 (1928). This is true regardless of whether the funds 
were actually collected or merely withheld from contract pay- 
ments due. 52 Comp. Gen. 45 (1972). 

Compensation paid by an insurance firm to a contractor 
to cover damages sustained by Government property under the 
contract may not be used to augment the agency's appropriation 
used for the contract, absent specific statutory authority, 
and the moneys, even if paid to the prime contractor, are for 
deposit into the Treasury as miscellaneous receipts. 48 Comp. 
Gen. 209 (1968). 

However, refunds by a contractor for supplies which are 
found upon inspection to be unsatisfactory for use, that is, 
not in accordance with the terms of the contract, may be 
credited to the appropriation originally charged. The theory 
is that the payment was improperly made from the appropriation 
in the first instance. 8 Comp. Gen. 103 (1928). Similarly, 
the amount recovered from a contractor's surety because the 
w0r.k failed to meet specifications after the contractor re- 
ceived final payment is in the nature of a reduction in con- 
tract price representing the value of unfinished work. It 
is, therefore, the recovery of an unauthorized overpayment 
and may be deposited to the appropriation which was charged 
with the contract, and expended for completion of the work. 
34 Cornp. Gen. 577 (1955). See also 44 Comp. Gen. 623 (1965). 

Refunds received by the Government under a price 
redetermination clause may be credited to the appropriation 
from which the contract was funded. 33 Comp. Gen. 176 (1953). 
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However, if the refund is entirely voluntary on the part of 
the contractor, the money goes to miscellaneous receipts. 
24 Comp. Gen. 847, 851 (1945). 

Refunds received by the Government under a warranty 
clause may be considered as an adjustment in the contract 
price and therefore credited to the appropriation originally 
charged under the contract. 34 Comp. Gen. 145 (1954). 

Under a contract for the exchange of Government property 
for private property, when the Government delivers its pro- 
perty but the contractor defaults, moneys received from 
sureties in the amount of the performance bond, which presum- 
ably represents the value of the Government goods delivered, 
may be regarded as in recoupment of the advance payment and 
may be used for replacement purchase; however, any moneys 
recoverable in excess of the amount of the bond constitute 
compensation for loss and damage and must be deposited as 
miscellaneous receipts. 27 Comp. Gen. 117 (1947). 

If a contract requires the Government to pay a deposit 
on containers and provides for a refund by the contractor of 
the deposit upon return of the empty containers by the 
Government, the refund may be credited to the appropriation 
from which the deposit was paid. E-8121, January 30, 1940. 
However, if the contract establishes a time limit for the 
Government to return the empty containers and provides 
further that thereafter title to the containers shall be 
deemed to pass to the Government, a refund received from the 
contractor after expiration of the time limit is treated as 
a sale of surplus property and must be deposited as miscel- 
laneous receipts. 23 Comp. Gen. 462 (1943). 

The traditional rule for liquidated damages is that they 
may be retained in the appropriation originally charged. 
44 Comp. Gen. 623 (1965); 23 Comp. Gen. 365 (1943); 9 Comp. 
Gen. 398 (1930); 18 Comp. Dec. 430 (1911). The rationale for 
retaining liquidated damages in the appropriation account 
rather than depositing them in the Treasury as miscellaneous 
receipts is that they effect an authorized reduction in the 
price of the individual contract concerned, and also that 
this would make them available for return to the contractor 
should he subsequently be relieved of his liability. How- 
ever, where this rationale does not apply--for example, in 
a case where the contractor did ,nothing and therefore earned 
nothing and the Comptroller General had denied the remission 
of liquidated damages under 41 U.S.C. § 256a--the Comptroller 
General has held that the liquidated damages should be de- 
posited in the Treasury as miscellaneous receipts. 46 Comp. 
Gen. 554 (1966). 
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Damage to Government property and other tort liability 

As a general proposition, amounts recovered by the 
Government for loss or damage to Government property cannot 
be credited to the appropriation available to repair or re- 
place the property, but must be deposited in the Treasury as 
miscellaneous receipts. 26 Comp. Gen. 618 (1947) (recovery 
from insurance company for damage to Government vehicle); 
3 Comp. Gen. 808 (1924) (damage to Coast Guard vessel result- 
ing from collision). See also 48 Comp. Gen. 209 (1968) (dis- 
cussed above under "Contract matters"); 35 Comp. Gen. 393 
(1956); 28 Comp. Gen. 476 (1949); 15 Comp. Gen. 683 (1936); 
5 Comp. Gen. 928 (1926); 20 Comp. Dec. 349 (1913); 14 Comp. 
Dec, 87 (1907). 

However, property purchased and maintained by the General 
Services Administration from the General Supply Fund, a 
revolving fund established by 40 U.S.C. 756, is treated dif- 
ferently. Recoveries for loss or damage to General Supply 
Fund property are credited to the General Supply Fund. 
40 U.S.C. 5 756(c). This includes recoveries from other 
Federal agencies for damage to GSA motor pool vehicles. 
59 Comp. Gen. 515 (1980). 

A l s o ,  where an agency has statutory authority to retain 
income derived from the use or sale of certain property, it 
may a l s o  retain recoveries for loss or damage to that pro- 
perty. 22 Comp. Gen. 1133 (1943); 2 4  Comp. Gen. 847 (1945). 
While the two cited decisions involve recoveries from 
insurers, the principle applies equally to recoveries directly 
from the party responsible for the loss or damage. 27 Comp. 
Gen. 352 (1947). 

Where a private party responsible for loss or damage to 
Government property agrees to replace it in kind or to have 
it repaired to the satisfaction of the proper Government 
officials and to make payment directly to the party making 
the repairs, the arrangement is permissible and the agency is 
not required to transfer an amount equal to the cost of the 
repair or replacement to miscellaneous receipts. 14 Comp. 
Bec. 310 (1907); B-87636, August 4 ,  1949; B-128209-O.M., 
July 12, 1956. This is true even though the money would have 
to go to miscellaneous receipts if the responsible party paid 
it directly to the Government. See B-87636, supra, and cases 
cited in the first paragraph under this heading. However, 
the result would probably be different if the agency had a 
specific appropriation for repairing or replacing the pro- 
perty (as opposed to a lump-sum appropriation under which 
repair or replacement was merely one available object). 
22 Comp. Gen. 1133, 1137 (1943). For an apparent exception 
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based on the specific legislation involved, see 28 Comp. 
Gen. 476 (1949). The relationship between 28 Comp. Gen. 476 
and 14 Comp. Dec. 310 was addressed in B-128209-O.M., 
July 12, 1956, in which GAO stated "14 Comp. Dec. 310 has 
been followed for almost 50 years and we have never expressed 
disagreement with the conclusion reached therein." 

Where Government property is lost or damaged in transit, 
recoveries from common carriers are for deposit in the 
Treasury as miscellaneous receipts. 46 Comp. Gen. 31 (1966). 
See also 28 Comp. Gen. 666 (1949); 2 Comp. Gen. 599 (1923); 
22 Comp. Dec. 703 (1916); 22 Comp. Dec. 379 (1916). There is 
a narrow exception in cases where a single appropriation is 
involved and the freight bill on the shipment of the property 
lost or damaged exceeds the amounts paid for repairs. 
21 Comp. Dec. 632 (1915), as amplified in 8 Comp. Gen. 615 
(1929) and 28 Comp. Gen. 666 (1949). (The rule and exception 
are discussed in 46 Comp. Gen. 31, supra.) Also, as with 
receipts in general, the miscellaneous receipts requirement 
does not apply if the appropriation or fund involved is made 
reimbursable by statute. 46 Comp. Gen. 31, supra, at 33. 

The requirement to deposit as miscellaneous receipts 
recoveries from carriers for property lost or damaged in 
transit does not apply to operating funds of the National 
Credit Union Administration since, even though the funds are 
treated as appropriated funds for most other purposes, they 
are technically not direct appropriations but fees and 
assessments collected from member credit unions. 50 Comp. 
Gen. 545 (1971). 

While the preceding cases have all involved loss or 
damage to property, the United States may also recover amounts 
resulting from tortious injury to persons, for example, under 
the Federal Medical Care Recovery Act, 42 U.S.C. § 2651. See, 
e.q., 57 Comp. Gen. 781 (1978). Such recoveries must be 
deposited in the Treasury as miscellaneous receipts. 52 Comp. 
Gen. 125 (1972). 

Fees and commissions 

Fees and commissions paid either to the Government itself 
or to a Government employee for activities relating to official 
duties must be deposited in the Treasury as miscellaneous re- 
ceipts absent statutory authority to the contrary. 

In the case of fees paid to the Government, the result 
is a simple application of 31 U.S.C. S 484. Thus, the Comp- 
troller General has held that the following items must go 
into miscellaneous receipts: 
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--Commissions from the use of pay telephones in 
Government buildings. 59 Comp. Gen. 213 (1980); 
44 Comp. Gen. 449 (1965); 23 Comp. Gen. 873 (1944); 
14 Comp. Gen. 203 (1934); 5 Comp. Gen. 354 (1925); 
B-4906, October 11, 1951. 

--Attendance fees paid by non-Government employees 
permitted to attend a training course conducted by 
the Patent Office primarily for Government trainees. 
42 Comp. Gen. 673 (1963). 

--Fees paid by non-Government employees to attend a 
Government-sponsored conference. B-190244, 
November 28, 1977. 

--Fees and related reimbursable incidental expenses 
paid to the Department of Agriculture in connection 
with the investigation of and issuance of certifica- 
tions of quality on certain farm products. 2 Comp. 
Gen. 677 (1923). 

Parking fees assessed by Federal agencies under the 
authority of 40 U.S.C. S 490(k) are to be credited to the 
appropriation or fund originally charged for providing the 
service. However, any amounts collected in excess of the 
actual cost of providing the service must be deposited as 
miscellaneous receipts. 55 Comp. Gen. 897 (1976). Parking 
fees may be authorized by statutes other than 40 U.S.C. 
S; 490(k), in which event the terms of the particular statute 
must be examined. For example, under 38 U.S.C. 5 5004, the 
Veterans Administration may assess fees for the use of park- 
ing facilities at VA hospitals. Originally, the fees had to 
go to miscellaneous receipts under 31 U.S.C. S; 484. 45 Comp. 
Gen. 27 (1965). However, 38 U.S.C. 5 5004 was amended in 
1966 and is now essentially the same as 40  U.S.C. 5 490(k). 

Income derived from the installation and operation of 
vending machines on Government-owned or controlled property 
is generally for deposit as miscellaneous receipts. 32 Comp. 
Gen. 124 (1952). However, there are two major exceptions. 
First, if the contractual arrangement with the vendor is made 
by an employee association with administrative approval, the 
employee group may retain the income. 32 Comp. Gen. 282 
(1952); B-112840, February 2 ,  1953. Second, under the 
Randolph-Sheppard Act, 20 U.S.C. S 107d-3, vending machine 
income in certain cases must go to blind licensee-operators 
or State agencies for the blind. See B-199132, September 10, 
1980 (non-decision letter). 
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Fees paid to individual employees require a two-step 
analysis. The first step is the principle that the earnings 
of a Government employee in excess of his regular compensation 
gained in the course of or in connection with his services 
belong to the Government and not to the individual employee. 
The second step is then the application of 31 U.S.C. § 484. 
Using this analysis, GAO has held that fees were required to 
be deposited as miscellaneous receipts in the following 
instances: 

--An honorarium paid to an Army officer for delivering 
a lecture at a university in his capacity as an officer 
of the United States. 37 Comp. Gen. 29 (1957). 

--Fees collected from private individuals by Government 
employees for their services as notaries public. 
16 Comp. Gen. 306 (1936). 

--Witness fees and any allowances for travel and sub- 
sistence, over and above actual expenses, paid to 
Federal employees for testifying in certain State 
court proceedings. 15 Comp. Gen. 196 (1935); 23 Comp. 
Gen. 628 (1944); 36 Comp. Gen. 591 (1957); B-160343, 
November 23, 1966. 

Applying the same analysis, a proposal under which a 
nonprofit corporation funded entirely by private industry 
would pay monthly "bonuses" to Army enlistees to encourage 
enlistment and satisfactory service, even if otherwise 
proper, could not be implemented without specific statutory 
authority because the payments could not be retained by the 
enlistees but would have to be deposited in the Treasury 
under 31 U.S.C. S 484. B-200013, April 15, 1981. 

Economy Act 

The Economy Act, 31 U.S.C. S 686 (covered in Chapter 8, 
this Manual), authorizes the inter- and intra-departmental 
furnishing of materials or performance of work or services 
on a reimbursable basis. It is a statutory exception to 
31 U.S.C. S 484 in that it authorizes the performing agency 
to credit reimbursements to the appropriation or fund 
charged in executing its performance. HQWever, this is not 
mandatory. The performing agency may, at its discretion, 
deposit reimbursements for both direct and indirect costs 
in the Treasury as miscellaneous receipts. 57 Comp. 
Gen. 674, 685 (1978), modifying 56 Comp. Gen. 275 (1977). 
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There is one area in which the agency has no discretion. 
Reimbursements may not be credited to an appropriation against 
which no charges have been made in executing the order. This 
would constitute an improper augmentation. Such reimburse- 
ments must therefore be deposited into the General Fund as 
miscellaneous receipts. An example would be depreciation in 
some cases. 57 Comp. Gen. 674, supra, at 685-86. 

Setoff 

Collections by setoff may be factually distinguishable 
from direct collections, but the effect on the appropriation 
is the same. If crediting an agency appropriation with a 
direct collection in a particular instance would result in 
an improper augmentation, then retaining an amount collected 
by setoff would equally constitute an improper augmentation. 
Thus, setoffs must be treated the same as direct collections. 
If an agency could retain a direct collection in a given 
situation, it can retain the setoff. However, if a direct 
collection would have to go to miscellaneous receipts, the 
setoff also has to go to miscellaneous receipts. In this 
latter situation, the agency must take the amount of the set- 
off from its own appropriation and transfer it to the General 
Fund of the Treasury. 

A hypothetical situation will illustrate. Suppose a 
contractor defaults and becomes liable to the Government for 
the excess cost of reprocurement in the amount of $500. 
Suppose further that an employee of the contracting agency, 
in a separate transaction, negligently damages property of 
the contractor. The contractor files a claim under the 
Federal Tort Claims Act (Chapter 11, Part I, this Manual) 
and the agency settles the claim for $600. As it should, 
the agency sets the contract debt off against the tort claim 
and makes a net payment to the contractor of $100. However, 
if the agency stops here, it has augmented its appropriation 
to the tune of $500 .  If the tort claim had never occurred 
and the agency collected the $500 excess cost debt from the 
contractor, the $500 would have to go to miscellaneous re- 
ceipts (see "Contract matters," above). Conversely, if the 
contract claim did not exist, the agency would end up paying 
$600 on the tort claim. Now, combining both claims, if 
both were paid without setoff, the net result would be that 
the agency is out $600. The setoff cannot operate to put 
the agency's appropriation in a better position than it 
would have been in had the agency and contractor simply 
exchanged checks. Thus, in addition to paying the contractor 
$100, the agency must deposit $500 from its own appropriation 
into the Treasury as miscellaneous receipts. 
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For further discussion of the treatment of setoffs, with 
case citations, see Section entitled "Disposition of Amounts 
Set Off" in Chapter 11 (Part 11) of this Manual. 

Revolving funds 

A major exception to the requirements of 31 U.S.C. S 484 
is the revolving fund. Under the revolving fund concept, 
receipts are credited directly to the fund and are available, 
without further appropriation by Congress, for expenditures 
to carry out the purposes of the fund. An agency must have 
statutory authority to establish a revolving fund. The enabl- 
ing statute will specify the receipts that may be credited to 
the fund and the purposes for which they may be expended. An 
example is the General Services Administration's "General Sup- 
ply Fund," noted above under "Damage to Government property." 
Revolving funds are covered generally in Chapter 15, this 
Manual. 

However, the existence of a revolving fund does not 
automatically signal that 31 U.S.C. S 484 will never apply. 
Thus, where the statute establishing the fund does not 
authorize the crediting of receipts of a given type back into 
the fund, those receipts must be deposited in the Treasury as 
miscellaneous receipts. See 40 Comp. Gen. 356 (1960); 
23 Comp. Gen. 986 (1944); 20 Comp. Gen. 280 (1940). 

Legislation providing merely that recipients of certain 
assistance shall reimburse the United States does not create 
a revolving fund and the reimbursements are for deposit as 
miscellaneous receipts. 22 Comp. Dec. 60 (1915). 

Miscellaneous cases: money to miscellaneous receipts 

In addition to the categories discussed above, there have 
been numerous other decisions involving the disposition of 
receipts in various contexts. Some cases in which the Comp- 
troller General held that receipts of a particular type must 
be deposited in the Treasury as miscellaneous receipts under 
31 U.S.C. S 484 or related statutes are set forth below. 

--Costs awarded to the United States by a court under 
28 U.S.C. 5 2412. 47 Comp. Gen. 70 (1967). 

--Moneys collected under a general law or statute as a 
penalty. 47 Comp. Gen. 674 (1968) (dishonored checks): 
23 C o m p .  Dec. 352 (1916). See also 39 Comp. Gen. 647, 
649' (1960). 
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--Interest earned on grant advances by grantees other 
than States. (For case citations, see Chapter 13, 
this Manual, section entitled "Interest on Grant 
Advances. 'I ) 

--Proceeds from silver and gold sold as excess property 
by the Interior Department as successor to the American 
Revolutionary Bicentennial Administration. (The silver 
and gold had been obtained by melting down unsold com- 
memorative medals which had been struck by the Treasury 
Department for sale by the ARBA.)  B-200962, May 26, 
1981. 

--Income derived from oil and gas leases on "acquired 
lands" (as distinguished from "public domain lands") 
of the United States used for military purposes. 
B-203504, July 22, 1981. 

Miscellaneous cases: money retained by agency 

Most cases in which an agency may credit receipts to its 
own appropriation or fund involve the areas previously d i s -  
cussed: authorized repayments, Economy Act transactions, 
revolving funds, or the other specific situations noted. 

Cases not falling into one of these categories may be 
divided into two broad groupings. One group, not susceptible 
of further generalization, consists of cases in which an 
agency simply has specific statutory authority to retain 
certain receipts. Examples are: 

--Forest Service may retain moneys paid by permittees 
on national forest lands representing their pro rata 
share under cooperative agreements for the operation 
and maintenance of waste disposal systems under the 
Granger-Thye Act. 55 Comp. Gen. 1142 (1976). 

--Customs Service may, under 19 U.S.C. S 1524, retain 
charges collected from airlines for preclearance of 
passengers and baggage at airports in Canada, for 
credit to the appropriation originally charged with 
providing the service. 48 Comp. Gen. 24 (1968). 

--Overseas Private Investment Corporation may retain 
interest on loans of excess foreign currencies made 
under the Foreign Assistance Act of 1961, as amended. 
52 Comp. Gen. 54 (1972). 
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--Payroll deductions for Government-furnished quarters 
under 5 U.S.C. 5 5911 are retained in the appropria- 
tion(s) or fund(s) from which the employee's salary 
is paid. 59 Comp. Gen. 235 (1980), as modified by 
60 Comp. Gen. 659 (1981). (However, if the employee 
pays directly rather than by payroll deduction, the 
direct payments must go to miscellaneous receipts 
unless the agency has specific statutory authority 
to retain them. 59 Comp. Gen. at 236.) 

The second group consists of a few cases in which GAO has 
approved agency retention of certain receipts even though 
there was no specific statutory authority to do so and the 
receipts were not authorized repayments. These cases are best 
viewed as exceptions to the rule. 

For example, in B-166059, July 10, 1969, the Comptroller 
General held that the (then) Civil Service Commission could 
retain, for deposit in the Employees Health Benefits Fund, a 
trust fund, insurance proceeds recovered as a result of a fire 
which destroyed a quantity of health benefits brochures which 
had been purchased from the Fund. Discerning a statutory 
design to preserve the Fund intact for the advancement of the 
Health Benefits Program, GAO found retention of the insurance 
proceeds to be consistent with the legislative purpose and 
concluded that the proceeds were not "for the use of the 
United States" within the meaning of 31 U.S.C. S 484. 

The retention of insurance proceeds was also involved in 
B-93322, April 19, 1950. In that case, the General Services 
Administration had entered into a contract for renovation of 
the Executive Mansion. The contract required the contractor 
to carry adequate fire and hazard insurance. The renovation 
project had been undertaken under a specific appropriation 
which was enough for the initial cost but would not have been 
sufficient for repairs in the event of a fire or other hazard. 
Since the renovation was a "particular job of temporary 
nature," and since a contrary result would defeat the purpose 
of the appropriation, the Comptroller General held that 
insurance proceeds received in the event a covered risk 
occurred could be retained and used for the cost of repairs. 

Somewhat similarly, it was held in 39 Comp.  Gen. 6 4 7  
(1960) that to require amounts refunded to the United States 
for contract violations under the Great Plains Conservation 
Program to be deposited as miscellaneous receipts would 
deplete the appropriation to that extent and would thereby 
defeat the statutory purpose. However, the exception was 
permitted only for the refund of "unearned payments," that 
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is, violations which amounted to a failure of consideration 
such that the payments did not result in any benefit to the 
program. Refunds of "earned payments," that is, where the 
payments had resulted in some benefit to the program, would 
have to go to miscellaneous receipts since their retention 
would constitute an improper augmentation. In recognizing 
the limited exception, the Comptroller General noted that 
the terms of 31 U.S.C. S 4 8 4  "are general in nature and 
should receive a reasonable construction with respect to any 
particular form of income or receipt." 39 Comp. Gen. at 6 4 9 .  

In another case, GAO held that misconduct fines levied 
on Job Corps participants by the Labor Department could be 
viewed as "reductions of allowances," which were specifically 
authorized by statute, and therefore credited to Job Corps 
appropriations. GAO found a legislative intent to confer 
broad discretion in matters of enrollee discipline, and to 
require the fines to be deposited as miscellaneous receipts 
would have effectively removed a significant element of that 
discretion. B-130515, August 18, 1970. 

The final exception is 2 4  Comp. Gen. 514 (1945), a case 
dealing with certain Government corporations which did not 
receive regular appropriations but instead received annual 
authorizations for expenditures from their capital funds for 
administrative expenses. An appropriation act had imposed a 
limit on certain communication expenditures and provided that 
savings resulting from the limit "shall not be diverted to 
other use but shall be covered into the Treasury as miscel- 
laneous receipts." The Comptroller General construed this 
as meaning returned to the source from which made available. 
In the case of the corporations in question, this meant that 
the savings could be returned to their capital funds. 

Money not received "for the use of the United States" 

The requirement of 31 U.S.C. 5 4 8 4  applies by its terms 
to money received "for the use of the United States." 
Although the Comptroller General has not attempted to define 
the phrase "for the use of the United States" in any detail, 
its scope, consistent with the statutory purpose, is broad. 
There is no distinction between money received for the use 
of the United States and money received for the use of a 
particular agency; such a distinction would largely nullify 
the statute. 

Money properly held by a Federal agency in a trust 
capacity is not money received "for the use of the United 
States" for purposes of 31 U.S.C. S 4 8 4 .  Thus, money 
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received by the Department of Energy from an oil company 
under a consent order for violation of Federal oil price 
and allocation regulations was not received "for the use 
of the United States" to the extent the Department intended 
to refund it to overcharged customers. However, to the 
extent the Department sought to use the funds for any other 
purpose, such as distributing them to individuals other 
than the overcharged customers, the Department would not 
be holding the funds in trust and must deposit them as 
miscellaneous receipts. 60 Comp. Gen. 15, 26-27 (1980). 

In B-205901, May 19, 1982, a railroad had furnished 
15,000 gallons of fuel to the Federal Bureau of Investiga- 
tion for use in an undercover investigation of thefts of 
diesel fuel from the railroad. The railroad and FBI agreed 
that the fuel or the proceeds from its sale would be returned 
upon completion of the investigation. In view of 31 U.S.C.  
S 484, the FBI then asked whether money generated from the 
sale of the fuel had to be deposited in the Treasury as 
miscellaneous receipts. 

In one sense, it could be argued that the money was 
received "for the use of the United States," in that the FBI 
planned to use it as evidence. However, the Comptroller 
General pointed out, this is not the kind of receipt contem- 
plated by 31 U.S.C. S 484. Citing 33 Op. Atty. Gen. 316, 
321 (1922), the decision concluded that "Funds are received 
for the use of the United States only if they are to be used 
to bear the expenses of the Government or to pay the obliga- 
tions of the United States." Therefore, there was no legal 
barrier to returning the funds to the railroad. 

See also B-166059, July 10, 1969 (supra, this Section), 
for another case in which money was viewed as not having 
been received "for the use of the United States" for purposes 
of 31 U.S.C. 5 484. 

Money erroneously deposited as miscellaneous receipts 

The various accounts that comprise the heading "miscel- 
laneous receipts" are just that--they are receipt accounts, 
not expenditure or appropriation accounts. As noted earlier, 
by virtue of the Constitution, once money is deposited into 
miscellaneous receipts, it takes an appropriation to get it 
back out. What, therefore, can be done if an agency deposits 
some money into miscellaneous receipts by mistake? 
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This question really involves two separate situations. 
In the first situation, an agency receives funds which it is 
authorized, under the principles discussed above, to credit 
to its own appropriation or fund, but erroneously deposits 
them as miscellaneous receipts. The decisions have always 
recognized that the agency can make an appropriate adjust- 
ment to correct the error. In an early case, the Interior 
Department sold some property and deposited the proceeds as 
miscellaneous receipts when in fact it was statutorily 
authorized to credit the proceeds to its reclamation fund. 
The Interior Department then requested a transfer of the 
funds back to the reclamation fund, and the Secretary of 
the Treasury asked the Comptroller of the Treasury if it 
was authorized. Of course it was, replied the Comptroller: 

"This is not taking money out of the Treasury 
in violation of paragraph 7, section 9, Article I 
of the Constitution * * *. 

"The proceeds of the sale * * * have been 
appropriated by law. Taking it from the Treasury 
and placing it to the credit in the Treasury of 
the appropriation to which it belongs violates 
neither the Constitution nor any other law, but 
simply corrects an error by which it was placed to 
the unappropriated surplus instead of to the 
appropriation to which it belongs." 12 Comp. 
Dec. 733, 735 (1906). 

This concept has consistently been followed. See 2 Comp. 
Gen. 599 (1923): 3 Comp. Gen. 762 (1924); and 45 Comp. 
Gen. 724 (1966). 

In the second situation, a private party pays money to 
a Federal agency, the agency deposits it as miscellaneous 
receipts, and it is subsequently determined that the party is 
entitled to a refund. Here, in contrast to the first situa- 
tion, an appropriation is necessary to get the money out. 

There is a permanent indefinite appropriation for refund- 
ing collections "erroneously received and covered which are 
not properly chargeable to any other appropriation." 31 U.S.C. 
725q-1. The availability of this appropriation depends on 

exactly where t h e  receipts were deposited. If the amount sub- 
ject to refund was credited to some specific appropriation 
account, the refund is chargeable to the same account. If, 
however, the receipt was deposited in the general fund as 
miscellaneous receipts, then the appropriation made by 
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31 U.S.C. 5 725q-1 is available for the refund, provided that 
the amount in question was "erroneously received and covered." 
55 Comp. Gen. 625 (1976); 17 Comp. Gen. 859 (1938). 

In cases where the "Moneys Erroneously Received and 
Covered" appropriation is otherwise available, it is avail- 
able without regard to whether the original payment was made 
under protest. 55 Comp. Gen. 243 (1975). Payments under 
31 U.S.C. S 725q-1 are made by the Treasury Department with- 
out the need for settlement action by GAO, except in doubtful 
cases. B-142380, March 24, 1960 (circular letter). 

One case, 53 Comp. Gen. 580 (1974), combined elements of 
both situations. The Army Corps of Engineers had been author- 
ized to issue discharge permits under the Refuse Act Permit 
Program. The program was statutorily transferred in 1972 to 
the Environmental Protection Agency. Under the User Charge 
Statute, 31 U.S.C. S 483a, both the Corps and EPA had charged 
applicants a fee. In some cases, the fees had been deposited 
as miscellaneous receipts before the applications were pro- 
cessed. The legislation that transferred the program to EPA 
also provided that EPA could authorize States to issue the 
permits. However, there was no provision that authorized EPA 
to transfer to the States any fees already paid. Thus, some 
applicants found that they had paid a fee to the Corps or EPA, 
received nothing for it, and were now being charged a second 
fee by the State for the same application. EPA felt that the 
original fees should be refunded. So did the applicants. 

GAO noted that the User Charge Statute contemplates that 
the Federal agency will furnish something in exchange for the 
fee. Since this had not been done, the fees were erroneously 
deposited in miscellaneous receipts. However, the fees were 
not erroneously received--the Corps and EPA had been entirely 
correct in charging the fees in the first place--so the 
appropriation made by 31 U.S.C. S 725q-1 could not be used. 
GAO managed to find a way out, but the refunds would require 
a two-step process. The Corps and EPA should have deposited 
the fees in a trust account and kept them there until the 
applications were processed, at which time depositing as 
miscellaneous receipts would have been proper. Thus, EPA 
could first transfer the funds from miscellaneous receipts 
to its suspense account, and then make the refunds directly 
from the suspense account. 

The subject of refunds is discussed further in Chapter 
15, this Manual. 
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(3) Gifts and Donations to the Government 

(a) Donations to the Government 

It has long been recognized that the United States (as 
opposed to a particular agency) may receive and accept gifts. 
No particular statutory authority is necessary. A s  the 
Supreme Court has said, "Uninterrupted usage from the founda- 
tion of the Government has sanctioned it." United States v. 
Burnison, 339 U.S. 87, 90 (1950). The gifts may be of real 
property or personal property, and they may be testamentkry 
(made by will) or inter vivos (made by persons who are not 
dead yet). Since gifts to the United States go to the general 
fund of the Treasury, there is no augmentation problem. How- 
ever, as the Supreme Court held in the Burnison case, a State 
may prohibit testamentary gifts by its domiciliaries to the 
United States. 

Gifts to an individual Federal agency stand on a 
different footing. The rule is that a Government agency may 
not accept for its own use (i.e., - for retention by the 
agency or credit to its own appropriations) gifts of money 
or other property in the absence of specific statutory author- 
ity. 16 Comp. Gen. 911 (1937). As the Comptroller General 
said in that decision, "When the Congress has considered 
desirable the receipt of donations * * * it has generally 
made specific provision therefor * * *.I' See also B-13378, 
November 20, 1940; A-44015, March 17, 1937. 

Thus, acceptance of a gift by an agency lacking 
statutory authority to do so is an improper augmentation. 
If an agency does not have statutory authority to accept 
donations, it must turn the money in to the Treasury as mis- 
cellaneous receipts. E.g., B-139992, August 31, 1959 (pro- 
ceeds of life insurance policy designating Federal 
agency as beneficiary). 

For purposes of this discussion, the term "gifts" may 
be defined as "gratuitous conveyances or transfers of owner- 
ship in property without any consideration." 25 Comp. Gen. 637, 
639 (1946). A receipt that does not meet this definition does 
not become a gift merely because the agency characterizes it 
as one. For example, a fee paid for the privilege of filming 
a motion picture in a national park is not a gift and must be 
deposited as miscellaneous receipts rather than in the agency's 
trust fund. 25 Comp. Gen. 637, supra. Similarly, a reduction 
of accrued liability in fulfillment of a contractual obligation 
is not a donation for purposes of a statute authorizing 
appropriations to match "donations." B-183442, October 21, 
1975. 
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A number of departments and agencies have statutory 
authority to accept gifts. A partial listing is contained 
in B-149711, August 20, 1963. The statutory authorizations 
contain varying degrees of specificity. 

In addition, there is a statute tailor-made for the 
philanthropist desiring to make a donation for the express 
purpose of reducing the national debt. (Some people think 
they already do this in April of each year.) The Secretary 
of the Treasury may accept gifts of money, obligations of 
the United States, or other intangible personal property made 
for the express purpose of reducing the public debt. Gifts 
of other real or personal property for the same purpose may 
be made to the Administrator of the General Services 
Administration. 31 U.S.C. si 901. 

Assuming the existence of the requisite statutory 
authority, it is quite easy to make a gift to the Govern- 
ment. There are no particular forms required. A simple 
letter to the appropriate agency head transmitting the 
funds for the stated purpose will suffice. See B-157469, 
July 24, 1974 (non-decision letter). 

A 1980 GAO study found that, during fiscal year 1979, 
41 Government agencies received a total of $21.6 million 
classified as gift revenue. See report entitled "Review of 
Federal Agencies' Gift Funds," FGMSD-80-77, September 24, 
1980. The report pointed out that the use of gift funds 
dilutes congressional oversight because the funds do not 
go through the appropriation process. The report recom- 
mended that agencies be required to more fully disclose 
gift fund operations in their budget submissions. 

The issue raised in most gift cases is the purpose for 
which gift funds may be used. This ultimately depends on 
the scope of the agency's statutory authority and the terms 
of the gift. Gift funds are accounted for as trust funds. 
They must be deposited in the Treasury as trust funds under 
31 U.S.C. S 725s, to be disbursed in accordance with the 
terms of the trust. In 16 Comp. Gen. 650, 655 (1937), the 
Comptroller General stated: 

"Where the Congress authorizes Federal 
officers to accept private gifts or bequests 
for a specific purpose, often subject to cer- 
tain prescribed conditions as to administration, 
authority must of necessity be reposed in the 
custodians of the trust fund to make expenditures 
for administration in such a manner as to carry out 
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the purposes of the trust and to comply with the 
prescribed conditions thereof without reference to 
general regulatory and prohibitory statutes 
applicable to public funds." 

While this passage correctly states the trust theory, agencies 
have sometimes misconstrued it to mean that they have free 
and unrestricted use of donated funds. This is not the case. 
On the one hand, donated funds are not subject to all of the 
restrictions applicable to direct appropriations. Yet on the 
other hand, they are still "public funds" in a very real sense. 
They can be used only in furtherance of authorized agency 
purposes and incident to the terms of the trust. See B-195492, 
March 18, 1980. 

In evaluating the propriety of a proposed use of gift 
funds, it is first necessary to examine the precise terms of 
the statute authorizing the agency to accept the gift. Limi- 
tations imposed by that statute must be followed. Thus, under 
a statute which authorized the Forest Service to accept dona- 
tions "for the purpose of establishing or operating any forest 
research facility," the Forest Service could not turn over 
unconditional gift funds to a private foundation under a 
cooperative agreement, with the foundation to invest the funds 
and use the proceeds for purposes other than establishing or 
operating forest research facilities. 55 Comp. Gen. 1059 
(1976). 

Under a statute authorizing the Federal Board for 
Vocational Education to accept donations to be used "in con- 
nection with the appropriations hereby made or hereafter to 
be made, to defray the expenses of providing and maintaining 
courses of vocational rehabilitation," the funds could be 
used only to supplement the Board's regular appropriations 
and could not be used for any expense not legally payable 
from the regular appropriation. The statute here conferred 
no discretion. 27 Comp. Dec. 1068 (1921). 

Once it is determined that the proposed use will not 
contravene the terms of the agency's authorizing statute, the 
agency will have some discretion under the trust theory. The 
area in which this discretion has most often manifested itself 
in the decisions is entertainment. Appropriated funds are 
generally not available for entertainment. See Chapter 3 ,  
this Manual. However, a number of decisions have established 
the proposition that donated funds may be used for entertain- 
ment. This does not mean any entertainment agency officials 
may desire. Donated funds may be used for entertainment only 
if the entertainment will further a valid function of the 
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agency, if the function could not be accomplished as effec- 
tively from the Government's standpoint without the expendi- 
ture, and if the expenditure does not violate any restrictions 
imposed by the donor on the use of the funds. 46 Comp. 
Gen. 379 (1966); B-142538, February 8, 1961; B-170938, 
October 30, 1972. See also B-195492, March 18, 1980; B-152331, 
November 19, 1975. (B-152331 involved a trust fund which in- 
cluded both gift and non-gift funds.) It follows that donated 
funds may not be used for entertainment which is primarily 
social and which does not have a legitimate connection with 
official agency purposes. 61 Comp. Gen. - (B-206173, 
February 23, 1982) (donated funds improperly used for breakfast 
for Cabinet wives and Secretary's Christmas party). 

The trust fund concept was also applied in 36 Comp. 
Gen. 771 (1957). The Alexander Hamilton Bicentennial Com- 
mission had been given statutory authority to accept gifts 
and wanted to use the donations to award Alexander Hamilton 
Commemorative Scholarships. The Commission was to have a 
brief existence and would not have sufficient time to admin- 
ister the scholarship awards. The Comptroller General held 
that the Commission could, prior to the date of its expiration, 
transfer the funds to a responsible private organization for 
the purpose of enabling proper administration of the scholar- 
ship awards. The distinction between this case and 55 Comp. 
Gen. 1059, mentioned above, should be readily apparent. Here, 
the objective of transferring the funds to a private organi- 
zation was to better carry out an authorized purpose. In 
55 Comp. Gen. 1059, the objective was to enable the funds to 
be used for unauthorized purposes. 

Another case illustrating permissible administrative 
discretion under the trust theory is B-131278, September 9, 
1957. A number of persons had made donations to St. Eliza- 
beth's Hospital to enable it to buy an organ for its chapel. 
The donors had made the gifts on the condition that the 
Hospital purchase a high-quality (expensive) organ. When 
the Hospital issued its invitation for bids on the organ, 
the specifications were sufficiently restrictive so as to 
preclude offers on lower quality organs. The decision 
found this to be entirely within the Hospital's discretion 
in using the gift funds in accordance with their terms. 

As noted above, however, the agency's discretion in 
administering its gift funds is not unlimited. Thus, for 
example, an agency may not use gift funds for purely 
personal items such as greeting cards. 47 Comp. Gen. 314 
(1967); B-195492, March 18, 1980. 
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Gifts which involve continuing expense present special 
problems. Although there are no recent cases, indications are 
that the agency may need specific statutory authority--not 
merely general authority to accept gifts--since the agency's 
appropriations would not otherwise be available to make the 
continuing expenses. For example, an individual made a test- 
amentary gift to a United States naval hospital. The will 
provided that the money was to be invested in the form if a 
memorial fund, with the income to be used for specified pur- 
poses. The Comptroller General found this objectionable in 
that "the United States would become, in effect, a trustee 
for charitable uses, would never gain a legal title to the 
money, but would have the burden and obligation of adminis- 
tering in perpetuity a trust fund * * *.'I Also, absent speci- 
fic authorization by Congress, appropriations would not be 
available for the expenses of administering the trust. 
Therefore, absent congressional authorization to accept the 
donation "as made," it could not be accepted either by the 
naval hospital, 11 Comp. Gen. 355 (1932), or by the Treasury 
Department, A-40707, December 15, 1936. See also 10 Comp. 
Gen. 395 (1931); 22 Comp. Dec. 465 (1916). 

Finally, if an agency is authorized to accept gifts, it 
may also accept a loan of equipment by a private party with- 
out charge to be used in connection with particular Govern- 
ment work. The agency's appropriations for the work will be 
available for repairs to the equipment, but only to the extent 
necessary for the continued use of the equipment on the Govern- 
ment work, and not after the Government's use has terminated. 
20 Comp. Gen. 617 (1941). In one case, GAO approved the loan 
of private property to a Federal agency by one of its employees, 
without charge and apparently without. statutory authority, 
where the agency administratively determined that the equipment 
was necessary to the discharge of agency functions and the 
loan was in the interest of the United States. 22 Comp. 
Gen. 153 (1942). The decision stressed, however, that the 
practice should not be encouraged. The decision seems to have 
been based in part on wartime needs and its precedent value 
would therefore seem minimal. See, e.g., B-168717, 
February 12, 1970. 

(b) Donations to Individual Employees 

Private contributions to the salary or expenses of a 
Federal employee are improper for two reasons. First, they 
are prohibited by 18 U.S.C. g 209, noted at the outset of 
this Section. For purposes of 18 U.S.C. 5 209, the proverb 
that it is better to give than to receive doesnlt work. 
Both the giving and the receiving are criminal offenses 
under the statute. 
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Second, they are improper as unauthorized augmentations. 
To the extent the private contribution replaces the employee's 
Government salary, it is a direct augmentation of the employ- 
ing agency's appropriations. To the extent the contribution 
supplements the Government salary, it is an augmentation in 
an indirect sense, the theory being that when Congress appro- 
priates money for an activity, all expenses of that activity 
must be borne by that appropriation unless Congress 
specifically provides otherwise. 

An early case in point is 2 Comp. Gen. 775 (1923). The 
American Jewelers' Protective Association offered to pay the 
salary and expenses of a customs agent for one year on the 
condition that the agent be assigned exclusively for that 
year to investigate jewelry smuggling. The Comptroller 
General found the arrangement improper, for the two reasons 
noted above. Whether the payments were to be made directly 
to the employee or to the agency by way of reimbursement was 
immaterial. 

Most cases in this area involve schemes for private 
entities to pay official travel expenses. From the sheer 
number of these cases, one cannot help feeling that the 
bureaucrat must indeed be a beloved creature. Be that as it 
may, it is still an augmentation. 

One of the earliest augmentation cases dealt with 
precisely this situation. Certain commercial organizations 
wanted to pay the travel expenses of Commerce Department 
investigators. Can't be done, ruled the Comptroller of the 
Treasury. It would be both an unauthorized augmentation and 
a violation of the criminal statute. 26 Comp. Dec. 43 (1919). 

A series of later cases developed the current rules. 
There is a general rule, more accurately a set of rules, 
and one significant exception. The summary below has been 
compiled from several cases: 36 Comp. Gen. 268 (1956); 
46 Comp. Gen. 689 (1967); 49 Comp. Gen. 572 (1970); 59 Comp. 
Gen. 415 (1980); B-128527, September 13, 1957; B-134573, 
December 24, 1957; B-128527, August 11, 1967; B-166850, 
June 13, 1969. 

General rules. Donations from private sources, either 
in cash or in kind, for official travel to conduct Government 
business constitute an unlawful augmentation, unless the 
employing agency has statutory authority to accept gifts. 
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If the agency has statutory authority to accept gifts, 
the donation must be made to the agency, not to the individual 
employee. The employee, as in any other travel situation, 
will then be reimbursed by his agency in accordance with 
applicable travel laws and regulations. The employee may 
receive no more by virtue of the donation than he is entitled 
to under the travel laws and regulations. 

Although donated funds are usually accounted for as trust 
funds, donations in the form of reimbursement for employee 
travel should be credited to the agency's appropriation that 
initially funded the travel. 46 Comp. Gen. 689, 690-91, supra. 
To credit these donations to the agency's gift account would 
amount to supplementing gift funds with appropriated funds, 
thereby avoiding the restrictions applicable to appropriated 
funds such as expiration at the end of the fiscal year. Since 
the funds are donated for the express purpose of augmenting 
travel appropriations, they may be used only for that purpose, 
i.e., for official employee travel. 36 Comp. Gen. 268, supra. 
Of course, the donations may be credited to the agency's gift 
account if the travel was initially funded from that account. 

If the donation is in kind, obviously the employee can't 
ship his ham sandwich back to Washington. Therefore, again 
assuming the employing agency is authorized to accept gifts, 
the employee may accept the services. However, it is still 
treated as a donation to the agency, so the employee's per 
diem must be reduced or eliminated as appropriate. 

If the agency does not have statutory authority to accept 
gifts, a donation of cash must be deposited in the Treasury 
as miscellaneous receipts. An offer of a contribution in 
kind would have to be rejected. (Theoretically, it would 
seem possible to accept the offer, with the agency to then 
transfer the employee's per diem to miscellaneous receipts, 
but there are no cases discussing this.) 

Exception. Under 5 U.S.C. S 4111, enacted as part of 
the Government Employees Training Act, an employee may accept 
(1) contributions and awards incident to training in non- 
Government facilities, and (2) payment of travel, subsistence, 
and other expenses incident to attendance at meetings, but 
only if the donor is a tax-exempt nonprofit organization. If 
an employee receives a contribution in cash or in kind under 
this section, his travel and subsistence allowances must be 
appropriately reduced. 
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If a donation by a tax-exempt organization does not 
involve either of the two situations specified in 5 U.S.C. 
5 4111 (training and attendance at meetings), then the 
general rules apply. 49 Comp. Gen. 572, 575 (1970). 

5 U.S.C. S 4111 authorizes the employee to accept the 
donation. It does not authorize the agency to accept the 
donation for credit to its appropriations and then reimburse 
the employee. 55 Comp. Gen. 1293 (1976). If an employee 
receives an authorized donation after the Government has 
already paid his travel expenses, he cannot keep everything. 
He must refund to the Government the amount by which his 
allowances would have been reduced had he received the 
donation before the allowances were paid. The agency may 
then credit this refund to its travel appropriation as an 
authorized repayment. - Id. 

Donations made under the express condition that they be 
used for some unauthorized purpose should be returned to the 
donor. 47 Comp. Gen. 319 (1967). The cited decision 
involved a donation to pay the cost of air insurance, an ex- 
pense the agency was not authorized to incur. See also 
B-166850, June 13, 1969. 

Although the principles discussed above arise most often 
in connection with employee travel, they occasionally arise 
in other contexts as well. For example, an employee may not 
retain "discount coupons" or similar items of value received 
from a commercial airline incident to the purchase of an air- 
line ticket for official travel. 59 Comp. Gen. 203, 206 
(1980); B-199656, July 15, 1981. However, the employee may 
keep a prize won in a contest or lottery sponsored by an air 
carrier if the contest was open to the general public and 
not limited to ticket-holding passengers. B-199656, supra. 

Similarly, denied boarding compensation is payable to 
the Government and not to the individual employee. 59 Comp. 
Gen. 95 (1979). Since this is not a gift, but is more in 
the nature of damages, it must be deposited into miscella- 
neous receipts. 41 Comp. Gen. 806 (1962). However, where 
the employee voluntarily vacates his seat and takes a later 
flight, he may retain overbooking compensation received from 
the airline, subject to offset for any additional travel 
expenses caused by his voluntary action. 59 Comp. Gen. 203 
(1980). 
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( 4 )  Miscellaneous Augmentation Cases 

As pointed out earlier in the introductory comments, 
the augmentation theory is relevant in a wide variety of 
contexts. The most common applications are the areas pre- 
viously discussed--the spectrum of situations involving the 
miscellaneous receipts statutes and the acceptance of gifts. 
This portion of the discussion will present a sampling of 
cases to illustrate other applications of the theory. 

Another way of stating the augmentation rule is that 
when Congress appropriates funds for an activity, the appro- 
priation represents a limitation Congress has fixed for that 
activity, and all expenditures for that activity must come 
from that appropriation absent express authority to the con- 
trary. Thus, a Federal institution is normally not eligible 
to receive grant funds from another Federal institution. It 
is not neccessary for the grant statute to expressly exclude 
Federal institutions as eligible grantees: the rule will apply 
based on the augmentation theory unless the grant statute 
expressly includes Federal institutions. For example: 

--Federal grant funds for nurse training programs 
could not be allotted to St. Elizabeths Hospital 
since it was already receiving appropriations 
to maintain and operate its nursing school. 23 
Comp. Gen. 694 (1944). 

--Haskell Indian Junior Colllege, fully funded by 
the Bureau of Indian Affairs, was not eligible 
to receive grant funds from Federal agencies 
other than the Bureau of Indian Affairs, since 
Congress had already provided for its needs by 
direct appropriations. B-114868, April 11, 1975. 

--The Office of Education could not make a library 
support grant to the National Commission on 
Libraries and Information Science as it would be 
an improper augmentation of the Commission's 
appropriations. 57 Comp. Gen. 662 (1978). 

The improper treatment of reimbursable transactions may 
result in an augmentation. Thus, if a given reimbursement 
must be credited to the appropriation that "earned" it, i.e., 
that financed the transaction, and that appropriation has 
expired, crediting the reimbursement to current funds is an 
improper augmentation. An example of this type of transac- 
tion is the Economy Act. See 31 U.S.C. S 686(b) and Chapter 
8, this Manual. 
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An agency may have the option of crediting reimbursements 
either to current funds or to the appropriation which financed 
the transaction. An example here is the Arms Export Control 
Act (Foreign Military Sales Act), discussed in Chapter 8 ,  this 
Manual. Even here, however, crediting a reimbursement to an 
account which bears no relationship to the transaction would 
be an unauthorized augmentation. B-132900-O.M., November 1, 
1977. Several statutes applicable to the Defense Department 
provide similar options. For a detailed discussion of these 
statutes, see B-179708-O.M., July 21, 1975, and B-179708-O.M., 
December 1, 1975. 

Failure to recover all required costs in a reimbursable 
Economy Act transaction improperly augments the appropriations 
of the ordering agency. 57 Comp. Gen. 674, 682 (1978). 

Similarly, interdepartmental loans of personnel may be 
handled under the Economy Act. Absent an Economy Act agree- 
ment, the employee's normal salary is not reimbursable. 59 
Comp. Gen. 366 (1980). Violation of these principles may 
result in an improper augmentation. See 13 Comp. Gen. 234 
(1934); A-27784, July 15, 1931. 

Reimbursement by one agency to another in situations 
which are not the proper subject of an Economy Act agreement 
or where reimbursement is not otherwise statutorily authorized 
is improper for several reasons: it is an unauthorized trans- 
fer of appropriations (Chapter 2, this Manual); it violates 
31 U.S.C. § 628 by using the reimbursing agency's appropria- 
tions for other than their intended purpose (Chapter 3, this 
Manual); and it is an improper augmentation of the appropria- 
tions of the agency receiving the reimbursement'. (The cases 
do not always cite all of these theories; they again illus- 
trate the close interrelationship of the various concepts 
discussed throughout this Manual.) The situation arises, for 
example, when agencies attempt to use the Economy Act for a 
"service" which is a normal part of the providing agency's 
mission and for which it receives appropriations. 

To illustrate, an agency acquiring land cannot reimburse 
the Justice Department for the legal expenses incurred inci- 
dent to the acquisition because these are regular administra- 
tive expenses of the Justice Department for which it receives 
appropriations. 16 Comp. Gen. 333 (1936). Similarly, an 
agency cannot reimburse the Division of Disbursements, Trea- 
sury Department, for the administrative expenses incurred 
in making disbursements on its account. 17 Comp. Gen. 728 
(1938) . 
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Federal agencies may not reimburse the Patent Office for 
services performed in administering the patent and trademark 
laws since the Patent Office is required by law to furnish 
these services and receives appropriations for them. 33 Comp. 
Gen. 27 (1953). Nor may they reimburse the Library of Congress 
for recording assignments of copyrights to the United States. 
31 Comp. Gen. 14 (1951). Similarly, the Interior Department 
could not charge other agencies for the cost of conducting 
hearings incident to the validation of unpatented mining 
claims, although it could charge for other services in con- 
nection with the validation which it was not required to 
furnish. 40 Comp. Gen. 369 (1960). 

The Merit Systems Protection Board may not accept 
reimbursement from other Federal agencies for travel expenses 
of hearing officers to hearing sites away from the Board's 
regular field offices. Holding the hearings is not a service 
to the other agency, but is a Board function for which it 
receives appropriations. The inadequacy of the Board's appro- 
priations to permit sufficient travel is legally irrelevant. 
59 Comp. Gen. 415 (1980), affirmed upon reconsideration, 
61 Comp. Gen. - (B-195347/B-195348, May 26, 1982). Where 
an agency provides personnel to act as hearing officers for 
another agency, it may be reimbursed if it is not required 
to provide the officers (B-192875, January 15, 1980), but may 
not be reimbursed if it is required to provide them (32 Comp. 
Gen. 534 (1953)). 

The following cases illustrate other situations which 
GAO found would result in unauthorized augmentations: 

--The Customs Service may not charge the party-in- 
interest for travel expenses of customs employees 
incurred incident to official duties performed at 
night or on a Sunday or holiday. 43 Comp. Gen. 101 
(1963): 3 Comp. Gen. 960 (1924). 

--Agency "A" desires to consolidate several local 
offices in one building, but part of the building 
is occupied by Agency "B" . Agency A may not pay 
moving and commercial rent expenses incident to 
Agency B's relocation. 33 Comp. Gen. 423 (1954). 
For conceptually related cases, see 27 Comp. 
Gen. 391 (1948) and 22 Comp. Gen. 462 (1942). 

--Department of Energy may not use overcharge 
refunds collected from oil companies to pay 
the administrative expenses of its Office of 
Hearings and Appeals. B-200170, April 1, 1981. 
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--Department of Agriculture could not apply 
savings in the form of credits accrued under a 
contract for the handling of food stamp sales 
receipts to offset the cost of a separate data 
collection contract, even though both contracts 
were necessary to the same program objective. 
A - 5 1 6 0 4 ,  May 31, 1977. 

--Proposal for airlines to reimburse Treasury 
to permit Customs Service to hire additional 
staff to reduce clearance delays at Miami air- 
port was unauthorized in that it would augment 
appropriations made by Congress for that 
service. 59 Comp. Gen. 294 (1980). 
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D. LUMP-SUM APPROPRIATIONS 

A lump-sum appropriation is one that is made to cover a 
number of specific projects or items. The term is used to 
contrast a line-item appropriation, which is available only 
for the specific object described. 

Lump-sum appropriations come in many forms. Many 
smaller agencies receive only a single appropriation, usually 
termed "Salaries and Expenses" or "Operating Expenses. All 
of the agency's operations must be funded from this single 
appropriation. Cabinet-level departments and larger agencies 
receive several appropriations, often based on broad object 
categories such as "operations and maintenance" or "research 
and development." For purposes of this discussion, a lump- 
sum appropriation is simply one that is available for more 
than one specific object. 

In earlier times when the Federal Government was much 
smaller and Federal programs were (or at least seemed) 
much simpler, very specific line-item appropriations were 
more common. In recent decades, however, as the Federal 
budget has grown in both size and complexity, a lump-sum 
approach has become a virtual necessity. For example, an 
appropriation act for an establishment the size of the 
Defense Department structured solely on a line-item basis 
would rival the telephone directory in bulk. 

A s  discussed in Chapter 2 of this Manual, the amount of 
a lump-sum appropriation is not derived through guesswork. 
It is the result of a lengthy budget and appropriation pro- 
cess. The agency first submits its appropriation request to 
Congress through the Office of Management and Budget, sup- 
ported by detailed budget justifications. Congress then 
reviews the request and enacts an appropriation which may 
be more, less, or the same as the amount requested, 
Variations from the amount requested are usually explained 
in the appropriation act's legislative history, most often 
in committee reports. (The process is explained in more 
detail in Chapter 2, Section E, this Manual.) 

All of this leads logically to a question which can be 
phrased in various ways: How much flexibility does an agency 
have in spending a lump-sum appropriation? Is it legally 
bound by its original budget estimate or by expressions of 
intent in legislative history? How is the agency's legitimate 
need for administrative flexibility balanced against the 
Constitutional role of the Congress as controller of the 
public purse? 
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The answer to these questions is one of the most 
important principles of appropriations law. The rule, simply 
stated, is this: Restrictions on a lump-sum appropriation 
contained in the agency's budget request or in legislative 
history are not legally binding on the department or agency 
unless they are carried into (specified in) the appropriation 
act itself. The rule carries with it two unstated premises: 
The agency cannot exceed the total amount of the lump-sum 
appropriation and its spending must not violate other appli- 
cable statutory restrictions. The rule applies equally 
whether the legislative history is mere acquiescence in the 
agencyls budget request or an affirmative expression of 
intent. 

The rule recognizes the agency's need for flexibility 
to meet changing or unforeseen circumstances yet preserves 
congressional control in several ways. First, the rule 
merely says that the restrictions are not legally bindinq. 
The practical wisdom of making the expenditure is an entirely 
separate question. An agency that disregards the wishes of 
its oversight or appropriations committees will most likely 
be called upon to answer for its digressions before those 
committees next year. An agency that fails to "keep faith" 
with the Congress may find its next appropriation reduced 
or limited by line-item restrictions. (That Congress is 
fully aware of this relationship is evidenced by a 1973 
House Appropriations Committee report, quoted in Chapter 2, 
Section F ( 2 )  of this Manual, "Effect of Budget Estimates.") 
Second, reprogramming arrangements with the various com- 
mittees (see Chapter 2, Section F(3), this Manual) provide 
another safeguard against abuse. Finally, Congress always 
holds the ultimate trump card. It has the power to make any 
restriction legally binding simply by including it in the 
appropriation act. 

Perhaps the easiest case is the effect of the agency's 
own budget estimate. The rule here was stated in 17 Comp. 
Gen. 147 (1937) as follows: 

"The amounts of individual items in the 
estimates presented to the Congress on the basis 
of which a lump sum appropriation is enacted 
are not binding on administrative officers unless 
carried into the appropriation act itself." Id., 
at 150. 

- 

See also B-55277, January 23, 1946; B-35335, July, 17, 1943. 
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It follows that the lack of a specific budget request 
will not preclude an expenditure from a lump-sum appropria- 
tion which is otherwise legally available for the item in 
question. To illustrate, the Administrative Office of the 
U.S. Courts asked for a supplemental appropriation of $11,000 
in 1962 for necessary salaries and expenses of the Judicial 
Conference in revising and improving the Federal rules of 
practice and procedure. The House of Representatives did 
not allow the increase but the Senate included the full 
amount. The bill went to conference but the conference was 
delayed and the agency needed the money. The Administrative 
Office then asked whether it could take the $11,000 out of 
its regular 1962 appropriation even though it had not speci- 
fically included this item in its 1962 budget request. 
17 Comp. Gen. 147, supra, and noting that the study of the 
Federal Rules was a continuing statutory function of the 
Judicial Conference, the Comptroller General concluded as 
follows: 

Citing 

"Thus, in the absence of a specific limitation 
or prohibition in the appropriation under considera- 
tion as to the amount which may be expended for re- 
vising and improving the Federal Rules of practice 
and procedure, you would not be legally bound by 
your budget estimates or absence thereof. 

"If the Congress desires to restrict the 
availability of a particular appropriation to the 
several items and amounts thereof submitted in the 
budget estimates, such control may be effected by 
limiting such items in the appropriation act itself. 
Or, by a general provistion of law, the availability 
of appropriations could be limited to the items and 
the amounts contained in the budget estimates. In 
the absence of such limitations an agency's lump-sum 
appropriation is legally available to carry out the 
functions of the agency." 

This decision is B-149163, June 27, 1962. See also 20 Comp. 
Gen. 631 (1941); B-198234, March 25, 1981. 

The issue raised in most of the decisions results from 
changes to or restrictions on a lump-sum appropriation im- 
posed during the legislative process. The "leading case" in 
this area is 55 Comp. Gen. 307 (1975), the so-called "LTV 
case." The Department of the Navy had selected the McDonnell 
Douglas Corporation to develop a new fighter aircraft. LTV 
Aerospace'Corporation protested the selection, arguing that 
the aircraft McDonnell Douglas proposed violated the 1975 
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Defense Department Appropriation Act. The appropriation in 
question was a lump-sum appropriation of slightly over $ 3  
billion under the heading "Research, Development, Test, and 
Evaluation, Navy." 
number of projects, including the fighter aircraft in ques- 
tion. The conference report on the appropriation act had 
stated that $20 million was being provided for a Navy combat 
fighter, but that "Adaptation of the selected Air Force Air 
Combat Fighter to be capable of carrier operations is the 
prerequisite for use of the funds provided." It was con- 
ceded that the McDonnell Douglas aircraft was not a deriva- 
tive of the Air Force fighter and that the Navy's selection 
was not in accord with the instructions in the conference 
report. The issue, therefore, was whether the conference 
report was legally binding on the Navy. In other words, did 
Navy act illegally in choosing not to follow the conference 
report? 

This appropriation covered a large 

The ensuing decision is GAO's most comprehensive 
statement on the legal availability of lump-sum appropria- 
tions. Pertinent excerpts are set forth below: 

"[Clongress has recognized that in most 
instances it is desirable to maintain execu- 
tive flexibility to shift around funds within 
a particular lump-sum appropriation account 
so that agencies can make necessary adjust- 
ments for 'unforeseen developments, changing 
requirements, * * * and legislation enacted 
subsequent to appropriations.' [Citation 
omitted.] This is not to say that Congress 
does not expect that funds will be spent in 
accordance with budget estimates or in 
accordance with restrictions detailed in 
Committee reports. However, in order to 
preserve spending flexibility, it may choose 
not to impose these particular restrictions 
as a matter of law, but rather to leave it 
to the agencies to 'keep faith' with the 
Congress. * * * 

"On the other hand, when Congress does not 
intend to permit agency flexibility, but intends 
to impose a legally binding restriction on an 
agency's use of funds, it does so by means of 
explicit statutory language. * * * 
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"Accordingly, it is our view that when 
Congress merely appropriates lump-sum amounts 
without statutorily restricting what can be done 
with those funds, a clear inference arises that 
it does not intend to impose legally binding 
restrictions, and indicia in committee reports 
and other legislative history as to how the funds 
should or are expected to be spent do not establish 
any legal requirements on Federal agencies. * * * 

"We further point out that Congress itself 
has often recognized the reprogramming flexibility 
of executive agencies, and we think it is at least 
implicit in such [recognition] that Congress is 
well aware that agencies are not legally bound to 
follow what is expressed in Committee reports when 
those expressions are not explicitly carried over 
into the statutory language. * * * 

"We think it follows from the above discussion 
that, as a general proposition, there is a distinc- 
tion to be made between utilizing legislative 
history for the purpose of illuminating the intent 
underlying language used in a statute and resorting 
to that history for the purpose of writing into the 
law that which is not there." 55 Comp. Gen. at 318, 
319, 321, 325. 

Accordingly, GAO concluded that Navy's award did not violate 
the appropriation act and the contract therefore was not 
i 1 lega 1. 

The same volume of the Comptroller General's decisions 
contains another often-cited case, 55 Comp. Gen. 812 (1976), 
the "Newport News" case (sometimes called "son of LTV," 
especially by the authors of the LTV decision). This case 
also involved the Navy. This time, Navy wanted to exercise 
a contract option for construction of a nuclear powered 
guided missile frigate, designated DLGN 41. The contractor, 
Newport News Shipbuilding and Dry Dock Company, argued that 
exercising the contract option would violate the Antide- 
ficiency Act by obligating more money than Navy had in its 
appropriation. 

The appropriation in question, Navy's "Shipbuilding 
and Conversion" appropriation, provided "for the DLGN 
nuclear powered guided missile frigate program, $244,300,000, 
which shall be available only for construction of DLGN 41 
and for advance procurement funding for DLGN 42 * * *." The 
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committee reports on the appropriation act and the related 
authorization act indicated that, out of the $244 million 
appropriated, $152 million was for construction of the DLGN 41 
and the remaining $92 million was for long lead time activity 
on the DLGN 42. It was clear that, if the $152 million speci- 
fied in the committee reports for the DLGN 41 was legally 
binding, obligations resulting from exercise of the contract 
option would exceed the available appropriation. 

The Comptroller General applied the "LTV - principle" and 
held that the $152 million was not a legally binding limit on 
obligations for the DLGN 41. As a matter of law, the entire 
$244 million was legally available for the DLGN 41 because the 
appropriation act did not include any restriction. Therefore, 
in evaluating potential violations of the Antideficiency Act, 
the relevant appropriation amount is the total amount of the 
lump-sum appropriation minus sums already obligated, not the 
lower figure derived from the legislative history. As the 
decision recognized, Congress could have imposed a legally 
binding limit by the very simple device of appropriating a 
specific amount only for the DLGN 41, or by incorporating the 
committee reports in the appropriation language. 

This decision illustrates another important point: 
the terms "lump-sum" and "line-item" are relative concepts. 
The $244 million appropriation in the Newport News case 
could be viewed as a line-item appropriation in relation to 
the broader "Shipbuilding and Conversion" category, but it 
was also a lump-sum appropriation in relation to the two 
specific vessels included. This factual distinction does 
not affect the applicable legal principle. As the decision 
explained: 

"Contractor urges that - LTV is inapplicable 
here since LTV involved a lump-sum appropriation 
whereas the DLGN appropriation is a more specific 
"line item" appropriation. While we recognize 
the factual distinction drawn by Contractor, we 
nevertheless believe that the principles set 
forth in - LTV are equally applicable and control- 
ling here. * * * [Ilmplicit in our holding in 
- LTV and in the other authorities cited is the 
view that dollar amounts in appropriation acts 
are to be interpreted differently from statutory 
words in general. This view, in our opinion, 
pertains whether the dollar amount is a lump-sum 
appropriation available for a large number of 
items, as in LTV, or, as here, a more specific 
appropriation available for only two items." 
55 Comp. Gen. at 821-22. 
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A precursor of - LTV and Newport News provides another 
interesting illustration. In 1974, controversy and funding 
uncertainties surrounded the Navy's "Project Sanguine," a 
communications system for sending command and control 
messages to submerged submarines from a single transmitting 
location in the United States. The Navy had requested 
$16.6 million for Project Sanguine for FY 1974. The House 
deleted the request, the Senate restored it, the conference 
committee compromised and approved $ 8 . 3  million. The 
Sanguine funds were included in a $2.6 billion lump-sum 
Research and Development appropriation. Navy spent more 
than $11 million for Project Sanguine in FY 1974. The 
question was whether Navy violated the Antideficiency Act 
by spending more than the $ 8 . 3  million provided in the con- 
ference report. GAO found that it did not, because the 
conference committee's action was not specified in the 
appropriation act and was therefore not legally binding. 
Significantly, the appropriation act did include a proviso 
prohibiting use of the funds for "full scale development" of 
Project Sanguine (not involved in the $11 million expendi- 
ture), illustrating that Congress knows perfectly well how 
to impose a legally binding restriction when it desires to 
do so. "Legality of the Navy's Expenditures for Project 
Sanguine During Fiscal Year 1974," LCD-75-315, January 20, 
1975; B-168482-OoM., August 15, 1974. 

Similarly, the Department of Health, Education, and 
Welfare received a $12 billion lump-sum appropriation for 
public assistance in 1975. Committee reports indicated 
that $9.2 million of this amount was being provided for 
research and development activities of the Social and 
Rehabilitation Service. Since this "earmarking" of the 
$9.2 million was not carried into the appropriation act 
itself, it did not constitute a statutory limit on the 
amount available for the program. B-164031(3), April 16, 
1975. The decision stated the principle this way: 

"[Iln a strict legal sense, the total amount 
of a line item appropriation may be applied to any 
of the programs or activities for which it is avail- 
able in any amount absent further restrictions pro- 
vided by the appropriation act or another statute." 

GAO has applied the rule of the - LTV and Newport News 
decisions in a number of additional cases. Several of 
these applications, many of which involve variations on the 
basic theme, are summarized below: 
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--The 1975 Labor Department appropriation included $2.4 
billion for "Comprehensive Manpower Assistance.'' A 
committee report "directing" a specific minimum fund- 
ing level out of this appropriation for the Opportuni- 
ties Industrialization Centers--but not carried into 
the appropriation act itself--was not legally binding 
on the Labor Department. B-163922, October 3 ,  1975. 

-Agencies are required to pay rlrentll--called Standard 
Level User Charges (SLUC)--to the General Services 
Administration for the public buildings they occupy. 
Agencies budget and receive appropriations for SLUC 
payments just as any other expenditures. Several 
appropriation acts for 1976 included provisions 
limiting SLUC payments to 90 percent of the amount 
charged by GSA. In addition, committee reports on 
the appropriations for the Department of Agriculture 
and the Food and Drug Administration specified further 
reductions in SLUC payments. Since the reductions in 
the committee reports were not carried into the appro- 
priation acts themselves, the agencies were required 
to pay the full SLUC assessments, subject only to the 
90 percent statutory limitation. B-177610, 
September 3, 1976; B-186818, September 22, 1976. 
Applying the rationale of these cases, GAO held in 
B-204270, October 13, 1981, that an agency was bound 
to observe a specific dollar limitation on its SLUC 
payments included in its appropriation act. 

--A FY 1978 appropriation act appropriated $748 million 
for "Operating Expenses, Fossil Fuels" with no further 
statutory breakdowns. One of the programs funded from 
this appropriation was research and development under 
the Electric and Hybrid Vehicle Research, Development, 
and Demonstration Act of 1976. The Appropriations 
Committees had reduced the electric vehicle budget 
request from $47 million to $30 million. However, $30 
million would not have been enough to carry out the 
statutorily mandated functions under the electric 
vehicle statute. Applying the general rule, GAO con- 
cluded that the lump-sum appropriation was available 
for obligation in excess of the $30 million specified 
in the committee reports for the required functions. 
B-159993, September 1, 1977. Of course, an agency 
cannot be expected to do the impossible. If appro- 
priations are insufficient to carry out all programs, 
the agency must allocate its funds in some reasonable 
pattern of priorities. Mandatory programs take 
precedence over discretionary ones. Within the group 
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of mandatory programs, more specific requirements 
should be funded first, such as those with specific 
time schedules, with remaining funds then applied 
to the more general requirements. - Id.; see also 
B-177806, February 24, 1978 (non-decision letter). 

--The Department of Agriculture wanted to use its 
1978 lump-sum Resource Conservation and Development 
appropriation to fund existing projects rather than 
starting any new ones. Instructions from the Appro- 
priations Committees restoring funds for new pro- 
jects were contained in committee reports but not 
in the appropriation act itself. The Department's 
action therefore was legally permissible. B-114833, 
July 21, 1978. 

--The Department of Health, Education, and Welfare 
wanted to make what it termed "cross-cutting" 
grants from its 1978 lump-sum Human Development 
appropriation. 
funded by the Human Development appropriation would 
contribute a portion of their allocated funds to 
form a pool to be used to fund projects benefiting 
more than one target population. Since there were 
no statutory restrictions on how the lump-sum appro- 
priation could be allocated, the proposal was 
legally unobjectionable. B-157356, August 17, 1978. 

The various offices within HEW 

--The Nuclear Regulatory Commission could use its 
1980 lump-sum appropriation to provide assistance 
to intervenors in certain NRC proceedings. (See 
Chapter 3 ,  this Manual, section on Attorney's 
Fees.) Although committee reports on NRC's appro- 
priation act expressed a desire that funds not be 
used for this purpose, the restriction was not 
written into the statute and the appropriation was 
otherwise available for the desired expenditure. 
59 Comp. Gen. 228 (1980). The decision stressed 
an important point made earlier in this Section: 
The "legal availability" of funds for a given 
expenditure and the practical wisdom of making that 
expenditure in the face of contrary expressions 
from congressional committees are two very different 
questions. 

--The Department of Energy had used no-year appropria- 
tions to initiate the construction of an authorized 
facility but subsequently terminated the project for 
the convenience of the Government. The Department 
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then wanted to use remaining unobligated funds from 
the no-year appropriation to establish a different 
facility, also within the scope of its organic 
authority. GAO found the expenditure legally per- 
missible. Unobligated funds from a lump-sum appro- 
priation may be used if otherwise proper--within 
the period of obligational availability or, if 
no-year funds are involved, without regard to fiscal 
year--for one project even though the funds were 
originally earmarked in the budget request or the 
legislative history for another project. 8-202992, 
May 15, 1981. 

Other cases in this "family" are B-44205, September 8, 1944, 
and B-204449, November 18, 1981. 

Finally, the availability of a lump-sum appropriation may 
be restricted by provisions appearing in statutes other than 
appropriation acts, such as appropriations authorization acts. 
For example, if an agency receives a line-item authorization 
and a lump-sum appropriation to be spent Itas authorized by 
law," the line-item restrictions in the authorization act will 
apply just as if they appeared in the appropriation act itself. 
The relationship between appropriation acts and authorization 
acts is covered in Chapter 2, this Manual. 
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E. SUPPLEMENTAL AND DEFICIENCY APPROPRIATIONS 

Supplemental appropriations and deficiency appropriations, 
although closely related, are two different things. 

A supplemental appropriation may be defined as "an act 
appropriating funds in addition to those in an annual appro- 
priation act." 10/ The purpose of a supplemental appropriation 
is to fund projects and activities not included in the budget 
request for the current annual appropriation and which cannot 
be postponed until the next regular appropriation. Factors 
generating the need for supplemental appropriations include 
the following: 

--Enactment of legislation adding new or increased 
functions. 

--Unanticipated surge in workload. 

--Inflation higher than that projected for the fiscal 
year . 

--Emergency situations involving unforeseen expenditures. 

--Pay increases not previously budgeted. 

--Items not included in regular appropriation for lack 
of timely authorization. 

--Poor program planning. 

A deficiency appropriation is an appropriation made to 
provide funds for the payment of an obligation legally created 
but for which sufficient funds are not available in the appro- 
priation originally made for that purpose to liquidate the 
obligation. 4 Comp. Dec. 61, 62 (1897); 25 Comp. Gen. 601, 604 
(1946); 27 Comp. Gen. 96 (1947). =/ 
- 10/ Glossary of Terms Used in the Federal Budget Process, 

PAD-81-27, p. 79. 

The "Glossary of Terms," at p. 56, defines "deficiency 
appropriation" as "an appropriation made to an expired 
account to cover obligations that have been incurred in 
excess of available funds." However, the account does 
not have to be expired. Deficiency appropriations can 
be made in the same fiscal year as the overobligated 
appropriation. See 25 Comp. Gen. 601 (1946); 27 Comp. 
Gen. 96 (1947). 
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Deficiency appropriations are necessitated by violations of 
the Antideficiency Act. 

At one time, supplemental appropriations and deficiency 
appropriations were enacted separately. Since approximately 
the 1960's, Congress stopped enacting separate "deficiency 
appropriation acts." Now, supplemental appropriations and 
deficiency appropriations are combined in "supplemental 
appropriation acts." The rules governing the availability 
of supplemental and deficiency appropriations are essentially 
the same. Thus, the term "supplemental appropriation" for 
purposes of the following discussion should be construed as 
including both types. 

A supplemental or deficiency appropriation "supplements 
the original appropriation, partakes of its nature, and is 
subject to the same limitations as to the expenses for which 
it can be used as attach by law to the original appropria- 
tion" unless otherwise provided. 4 Comp. Dee. 61 (1897). 
See also 20 Comp. Gen. 769 (1941); 25 Comp. Gen. 601 (1946); 
27 Comp. Gen. 96 (1947). This means that a supplemental 
appropriation is subject to the purpose and time limitations, 
plus any other applicable restrictions, of the appropriation 
being supplemented. 

Thus, an appropriation made to supplement the regular 
annual appropriation of a given fiscal year is available 
beyond the expiration of that fiscal year only to liquidate 
obligations incurred within the fiscal year. The unobligated 
balance of a supplemental appropriation will expire and re- 
vert to the Treasury at the end of the fiscal year in the 
same manner as the regular annual appropriation. See 3 Comp. 
Dec. 7 2  (1896); 4 Comp. Dec. 61 (1897); 27 Comp. Gen. 96 
(1947). Of course, a supplemental appropriation, just like 
any other appropriation, can be made available until expended 
(no-year). 

Unless otherwise provided, a restriction contained in an 
annual appropriation act will apply to funds provided in a 
supplemental appropriation act even though the restriction is 
not repeated in the supplemental. For example, a restriction 
in a foreign assistance appropriation act prohibiting the use 
of funds for assistance to certain countries would apply 
equally to funds provided in a supplemental appropriation for 
the same fiscal year. B-158575, February 2 4 ,  1966. Simi- 
larly, a provision in an annual appropriation act that "no 
part of any appropriation for the Bureau of Reclamation con- 
tained in this Act shall be used for the salaries and expenses" 
of certain officials who were not qualified engineers would 
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apply as well to funds appropriated in supplemental appropria- 
tion acts for the same fiscal year. B-86056, May 11, 1949. 
The rule applies to supplemental authorizations as well as 
supplemental appropriations. B-106323, November 27, 1951. 

The rule that supplemental appropriations are subject to 
restrictions contained in the regular appropriation act being 
supplemented applies equally to specific dollar limitations. 
Thus, if a regular annual appropriation act specifies a maxi- 
mum limitation for a particular object, either by using the 
words "not to exceed" or otherwise, a more general supple- 
mental appropriation for the same fiscal year does not 
authorize an increase in that limitation. 19 Comp. Gen. 324 
(1939); 4 Comp. Gen. 642 (1925); B-71583, February 20, 1948; 
B-66030, May 9, 1947. Naturally, this principle will not 
apply i f  the supplemental appropriation specifically provides 
for the object in question. 19 Comp. Gen. 832 (1940). 

At one time, supplemental appropriation acts specified 
that the funds were for the same objects and subject to the 
same limitations as the appropriations being supplemented. 
The (then) Bureau of the Budget wanted to delete this 
language pursuant to its mandate in 31 U.S.C. S 623 to 
eliminate unnecessary words in appropriations. The Comp- 
troller General agreed that the appropriation language was 
unnecessary, pointing out that these conditions would apply 
even without being explicitly stated in the supplemental 
appropriation acts themselves. B-13900, December 17, 1940. 

In addition to supplementing prior appropriations, a 
supplemental appropriation act may make entirely new appro- 
priations which are separate and distinct from those made by 
an earlier appropriation act. Where a supplemental appro- 
priation act contains new legislation, whether permanent or 
temporary, the new legislation will take effect on the date 
the supplemental is enacted absent a clear intent to make it 
retroactive. 20 Comp. Gen. 769 (1941). In the cited deci- 
sion, an appropriation included in a supplemental appropria- 
tion act enacted late in FY 1941 which for the first time 
permitted payment of transportation expenses of certain mili- 
tary dependents was held effective on the date of enactment 
of the supplemental act and not on the first day of FY 1941. 

If a supplemental appropriation act includes a new 
appropriation which is separate and distinct from the 
appropriations being supplemented, restrictions contained in 
the original appropriation act will not apply to the new 
appropriation unless specifically provided. B-106323, 
November 27, 1951. The fiscal year limitations of the 
original appropriation, however, would still apply. 
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CHAPTER 6 

OBLIGATION OF APPROPRIATIONS 

A. INTRODUCTION: NATURE OF AN OBLIGATION 

You, as an individual, use a variety of procedures to 
spend your money. Consider the following transactions: 

(1) You walk into a store, make a purchase, and pay 
at the counter with cash or check. 

(2) YOU move to another counter and make another 
purchase with a credit card. No money changes hands at the 
time, but you sign a credit form which states that you 
promise to pay upon being billed. 

( 3 )  YOU call the local tree surgeon to remove some 
ailing limbs from your favorite sycamore. He quotes an 
estimate and you arrange to have the work done. The tree 
doctor arrives while you are not at home, does the work, 
and slips his b i l l  under your front door. 

( 4 )  YOU visit your family dentist to relieve a tooth- 
ache. The work is done and you go home. No mention is made 
of money. Of course, you know that the work wasn't free and 
that the dentist will bill you. 

(5) You now visit your family lawyer to sue the dentist 
and the tree surgeon. The lawyer takes your case and you 
sign a contingent fee contract in which you agree that the 
lawyer's fee will be one-third of any amounts recovered. 

Numerous other variations could be added to the list but 
these are sufficient to make the point. Case (1) is a simple 
cash transaction. The legal liability to pay and the actual 
disbursement of money occur simultaneously. Cases (2) through 
(5) all have one essential thing in common: you first take 
some action which creates the legal liability to pay--that 
is, you "obligate" yourself to pay--and the actual disburse- 
ment of money follows at some later time. The obligation 
occurs in a variety of ways, such as placing an order or 
signing a contract. 

The Government spends money in much the same fashion 
except that it is subject to many more statutory restric- 
tions. The simple "cash transaction" or "direct outlay" 
involves a simultaneous obligation and disbursement and 
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represents a minor portion of Government expenditures. The 
major portion of appropriated funds are first obligated and 
then expended. The subsequent disbursement "liquidates" the 
obligation. Thus, an agency "uses" appropriations in two 
basic ways-direct expenditures (disbursements) and obliga- 
tions. There is no legal requirement for you as an indivi- 
dual to keep track of your "obligations." Not so for the 
Government. 

The concept of "obligation" is central to appropriations 
law. This is because of the principle, one of the most fund- 
amental bases of appropriations law, that an obligation must 
be charged against the relevant appropriation in accordance 
with the rules relating to purpose, time, and amount. The 
term "available for obligation" is used throughout this 
Manual. Chapter 3 discusses the purposes for which appro- 
priated funds may (and may not) be obligated; Chapter 4 pre- 
sents the rules relating to the timing of obligations; and 
Chapter 5 covers the restrictions relating to amount. This 
Chapter will explore exactly what an obligation is. 

It would be nice to start with an all-inclusive and 
universally applicable definition of "obligation." Unfor- 
tunately, because of the immense variety of transactions in 
which the Government is involved, such a definition does not 
exist. In fact, the Comptroller General has noted that 
formulating an all-inclusive definition would be impractic- 
able if not impossible. B-116795, June 18, 1954. As stated 
in B-192282, April 18, 1979, GAO-- 

"has generally avoided a universally applicable 
legal definition of the term 'obligation,' and has 
instead analyzed the nature of the particular trans- 
action at issue to determine whether an obligation 
has been incurred. 

At first glance, this passage appears to beg the question. 
(How can you determine whether an obligation has been in- 
curred if you don't first define what an obligation is?) 
It is perhaps more accurate to say that GAO has defined 
"obligation" only in the most general terms, and has applied 
the concept to individual transactions on a case-by-case 
bas is . 

The most one finds in the decisions are general state- 
ments referring to an obligation in such terms as "a defi- 
nite commitment which creates a legal liability of the 
Government for the payment of appropriated funds for goods 
and services ordered or received." B-116795, June 18, 1954. 
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See also B-82368, July 20, 1954; B-24827, April 3 ,  1942; 
B-190, June 12, 1939. From the earliest days, the Comp- 
troller General has cautioned that the obligating of appro- 
priations must be "definite and certain." A-5894, 
December 3 ,  1924. 

Thus, as a starting point, we may state, in very general 
and simplified terms, that an "obligation" is some action 
that creates a liability or definite commitment on the part 
of the Government to make a disbursement at some later time. 

The typical question on obligations is framed in terms 
of when the obligation may or must be "recorded," that is, 
officially charged against the spending agency's appropria- 
tions. Restated, what action is necessary or sufficient to 
create an obligation? This is essential in determining what 
fiscal year to charge. It is also essential to the broader 
concern of congressional control over the public purse. 

Before proceeding with the specifics, a few general 
points should be noted: 

--For appropriations accounting purposes, the term 
"obligation" includes both obligations which have 
matured (legal liabilities) and those which are 
contingent upon some future performance such as the 
rendition of services or the furnishing of materials. 
A-97205, February 3 ,  1944. 

--The obligation takes place when the definite commit- 
ment is made, even though the actual payment may not 
take place until the following fiscal year. 23 Comp. 
Gen. 862 (1944); 56 Comp. Gen. 351 (1977). See also 
Chapter 4, this Manual. 

--The precise amount of the Government's liability 
should be recorded as the obligation where that 
amount is known. However, where the precise amount 
is not known at the time the obligation is incurred, 
the obligation should be recorded on the basis of 
the agency's best estimate. E.g.! 21 Comp. Gen. 574 
(1941); 56 Comp. Gen. 414, 418 (1977) and cases cited 
therein. See also OMB Circular No. A-34, para. 25.2. 
Where an estimate is used, the basis for the estimate 
must be shown on the obligating document. As more 
precise data on the liability becomes available, the 
obligation must be periodically adjusted. 7 GAO 
s 1'7.1. 
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Further procedural guidance may be found in OMB Circular 
No. A - 3 4  (Instructions for Budget Execution); the Treasury 
Department's Fiscal Requirements Manual; and the GAO Policy 
and Procedures Manual for Guidance of Federal Agencies, 
title 7 (7 GAO). 
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B. CRITERIA FOR RECORDING OBLIGATIONS (31 U.S.C. S 2 0 0 )  

The overrecording and the underrecording of obligations 
are equally improper. Overrecording (recording as obliga- 
tions items which are not) is usually done to prevent appro- 
priations from expiring at the end of a fiscal year. Under- 
recording (failing to record legitimate obligations) makes 
it impossible to determine the precise status of the appro- 
priation and may result in violating the Antideficiency Act 
(Chapter 5, this Manual). 

The standards for the proper recording of obligations 
are found in 31 U.S.C. S 200, originally enacted as section 
1311 of the Supplemental Appropriation Act of 1955 (68 Stat. 
830). A Senate committee has described the origin of the 
statute as follows: 

"Section 1311 of the Supplemental Appropriation 
Act of 1955 resulted from the difficulty encountered 
by the House Appropriations Committee in obtaining 
reliable figures on obligations from the executive 
agencies in connection with the budget review. It 
was not uncommon for the committees to receive two 
or three different sets of figures as of the same 
date. This situation, together with rather vague 
explanations of certain types of obligations parti- 
cularly in the military departments, caused the 
House Committee on Appropriations to institute 
studies of agency obligating practices. 

* * * * * 
"The result of these examinations laid the 

foundation for the committee's conclusion that loose 
practices had grown up in various agencies, parti- 
cularly in the recording of obligations in situa- 
tions where no real obligation existed, and that by 
reason of these practices the Congress did not have 
reliable information in the form of accurate obli- 
gations on which to determine an agency's future 
requirements. To correct this situation, the com- 
mittee, with the cooperation of the General Account- 
ing Office and the Bureau of the Budget, developed 
what has become the statutory criterion by which the 
validity of an obligation is determined. * * *'I - 1/ 

- 1/ Senate Committee on Government Operations, Financial 
Management in the Federal Government, S. Doc. No. 11, 
87th Cong., 1st Sess. 85 (1961). 
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Thus, the primary purpose of 31 U.S.C. s 200 is to 
insure that agencies record only those transactions which 
meet specified standards for legitimate obligations. 
51 Comp. Gen. 631, 633 (1972); 54 Comp. Gen. 962, 964 
(1975); B-192036, September 11, 1978. 

Subsection (a) of 31 U.S.C. s 200 prescribes specific 
criteria for recording obligqtions. The subsection begins 
by stating that: 

"[Nlo  amount shall be recorded as an obligation 
of the Government of the United States unless it is 
supported by documentary evidence of * * *.It 

Subsection (a) then goes on to list eight criteria for 
recording obligations. Note that the statute requires "docu- 
mentary evidence" to support the recording in each instance. 
In one sense, these eight criteria taken together may be said 
to comprise the "definition" of an obligation. - 2/ 

If a given transaction does not meet any of the criteria, 
then it is not a proper obligation and may not be recorded as 
one. Once one of the criteria is met, however, the agency not 
only may but must record the transaction as an obligation. 

Although 31 U.S.C. S 200 does not expressly apply to the 
Government of the District of Columbia, GAO has expressed the 
view that the same criteria should be followed. B-180578-O.M., 
September 26, 1978. 

For the most part, the statutory criteria in 31 U.S.C. 
200(a) reflect standards that had been developed in prior 

decisions of the Comptroller General. See, e.g., 18 Comp. 
Gen. 363 (1938); 16 Comp. Gen. 37 (1936). The remainder of 
this Section will explore the eight specific recording 
criteria. 

- 2/ Financial Management in the Federal Government, supra, 
note (l), at 86. 
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(1) Subsection (a)(l): Contracts 

31 U.S.C. 200(a)(l) requires recording of an obligation 
in the case of-- 

''a binding agreement in writing between the 
parties thereto, including Government agencies, in 
a manner and form and for a purpose authorized by 
law, executed before the expiration of the period 
of availability for obligation of the appropria- 
tion or fund concerned for specific goods to be 
delivered, real property to be purchased or leased, 
or work or services to be performed." 

As seen in Chapter 4 of this Manual, the general rule 
for obligating fiscal year appropriations by contract is that 
the contract imposing the obligation must be made within the 
fiscal year sought to be charged and must meet a bona -- fide 
need of that fiscal year. E.g., 33 Comp. Gen. 57, 61 (1953). 
The -- bona fide need concept has been discussed in detail in 
Chapter 4 .  This discussion will center on the first part of 
the rule as it relates to 31 U.S.C. S 200(a)(l). 

Subsection (a)(l) actually imposes several different 
requirements: (1) a binding agreement; (2) in writing; 
(3) for a purpose authoriz'ed by law (see Chapter 3, this 
Manual); ( 4 )  executed before the expiration of the period of 
obligational availability; and (5) the contract must call for 
specific goods, real property, work, or services. 

Binding agreement 

The "binding agreement" does not have to be the final 
formal contract. The legislative history of subsection 
(a)(l) makes this clear. The following excerpt is taken 
from the conference report: 

"Section 1311(,a)(l) precludes the recording of 
an obligation unless it is supported by documentary 
evidence of a binding agreement between the parties 
as specified therein. It is not necessary, however, 
that the binding agreement be the final formal con- 
tract on any specified form. The primary purpose is 
to require that there be an offer and an acceptance 
imposing liability on both parties. For example, an 
authorized order by one agency on another agency of 
the Government, if accepted by the latter and meet- 
ing the requirement of specificity, etc., is suffi- 
cient. Likewise, a letter of intent accepted by a 
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contractor, if sufficiently specific and definitive 
to show the purposes and scope of the contract 
finally to be executed, would constitute the binding 
agreement required." - 3/ 

In 35 Comp. Gen. 319 (1955) and more recently in 
59 Comp. Gen. 431 (1980), the Comptroller General set forth 
the factors that must be present in order for a binding 
agreement to exist for purposes of 31 U.S.C. 5 200(a)(l): 

1. Each bid must have been in writing. 

2. The acceptance of each bid must have been com- 
municated to the bidder in the same manner as the 
bid was made. If the bid was mailed, the contract 
must have been placed in the mails before the 
close of the fiscal year. If the bid was delivered 
other than by mail, the contract must have been 
delivered in like manner before the end of the 
fiscal year. 

3. Each contract must have incorporated the terms and 
conditions of the respective bid without qualifica- 
tion. Otherwise, it must be viewed as a counter- 
offer and there would be no binding agreement until 
accepted by the contractor. 

To illustrate, where the agency notified the successful 
bidder of the award by telephone near the end of FY 1979 but 
did not mail the contract document until FY 1980, there was 
no valid obligation of FY 1979 funds. 59 Comp. Gen. 431, 
supra. See also 35 Comp. Gen. 319, supra. A document is 
considered "mailed" when it is placed in the custody of the 
Postal Service (given to postman or dropped in mailbox or 
letter chute in office building); merely delivering the 
document to an agency messenger with instructions to mail it 
is insufficient. 59 Comp. Gen. 431, 433. 

Similarly, there was no recordable obligation of 
FY 1960 funds where the agency erroneously mailed the notice 
of award to the wrong bidder and did not notify the success- 
ful bidder until the first day of FY 1961. 40 Comp. Gen. 147 
(1960). 

- 3/ H.R. Rep. No. 2663, 83d Cong., 2d Sess. 18 (1954), 
quoted in B-118654, August 10, 1965. 
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It is important to note that, in the above cases, the 
obligation was invalid only with respect to the fiscal year 
the agency wanted to charge. The agency could still pro- 
ceed to finalize the obligation but would have to charge 
current fiscal year funds. 59 Comp. Gen. at 433; 40 Comp. 
Gen. at 148. 

A mere request for an additional allocation with no 
indication of acceptance does not create a recordable obli- 
gation. 39 Comp. Gen. 829 (1960). Similarly, a work order 
or purchase order may be recorded as an obligation only 
where it constitutes a binding agreement for specific work 
or services. 34 Comp. Gen. 459 (1955). 

As indicated in the legislative history quoted above, 
a "letter of intent" accepted by the contractor may form the 
basis of an obligation if it is sufficiently specific and 
definitive to show the purpose and scope of the contract. 
B-127518, May 10, 1956; 21 Comp. Gen. 574 (1941). Letters 
of intent should be used "only under conditions of the 
utmost urgency." 33 Comp. Gen. 291, 293 (1954). 

Oral contract/modification 

Under the plain terms of the statute, an oral agreement 
may not be recorded as an obligation. In United States v. 
American Renaissance Lines, Inc., 494 F.2d 1059 ( D . C .  Cir. 
1974), the Court found that 31 U.S.C. S 200(a)(l) "establishes 
virtually a statute of frauds" for the Government 4/ and held 
that neither party can judicially enforce an oral contract in 
violation of the statute. However, the Court of Claims sub- 
sequently held that subsection (a)(l) does not bar recovery 
"outside of the contract" and therefore quantum meruit 
recovery might be possible where sufficient additional facts 
exist for the court to infer the necessary "meeting of minds" 
Narva Harris Construction Corp. v. United States, 574 F.2d 
508 (Ct. C1. 1978). 

In B-118654, August 10, 1965, GAO concluded that a 
notice of award signed by the contracting officer and issued 
before the close of the fiscal year did not satisfy the 
requirements of 31 U.S.C. S 200(a)(l) where it incorporated 
modifications of the offer as to price and other terms which 
had been agreed to orally during negotiations. The reason 
is that there was no evidence in writing that the contractor 

- 4/ Strictly speaking, as the Comptroller General has noted, 
there is no Federal statute of frauds. 39 Comp. Gen. 
829, 831 (1960). See also 55 Comp. Gen. 833 (1976). 
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had agreed to the modifications. GAO conceded, however, that 
the agency's argument that there was documentary evidence of 
a binding agreement for purposes of section 200(a)(l) was 
"not wholly without merit." A similar issue arose in a 1977 
case. While the decision implies (without mention of 
B-118654, supra) that an obligation based on an award letter 
which incorporated telephone conversations relating to pric- 
ing might not be defeated if otherwise sufficient to satisfy 
31 U.S.C. § 200(a)(l), the potential defect in any event would 
not afford a basis for a third party (in this case a protest- 
ing unsuccessful offeror) to object to the contract's legality. 
56 Comp. Gen. 768, 775 (1977). 

Requirement of specificity 

The statute requires documentary evidence of a binding 
agreement for specific goods or services. An agreement that 
fails this test is not a valid obligation. 

For example, a State Department contract under the 
Migration and Refugee Assistance Program establishing a con- 
tingency fund "to provide funds for refugee assistance by any 
means, organization or other voluntary agency as determined 
by the Supervising Officer" did not meet the requirement of 
specificity and therefore was not a valid obligation. 
B-147196, April 5, 1965. 

Similarly, a purchase order which lacks a description of 
the products to be provided is not sufficient to create a 
recordable obligation. B-196109, October 23, 1979. In the 
cited decision, a purchase order for "regulatory, warning, 
and guide signs based on information supplied" on requisi- 
tions to be issued did not validly obligate FY 1978 funds 
where the requisitions were not sent to the supplier until 
after the close of FY 1978. 

Invalid award 

Where the award of a contract is determined to be 
invalid--for example, by the sustaining of a bid protest at 
GAO--the effect is that no binding agreement ever existed as 
required by 31 U.S.C. S 200(a)(l) and therefore there was no 
valid obligation of funds. 38  Comp. Gen. 190 (1958) (defec- 
tive specifications in invitation); B-157360, August 11, 1965. 

However, this result will not apply in all cases. In 
B-152033, May 27, 1964, GAO had recommended that a contract 
be cancelled and awarded to the next lowest bidder if that 
bidder were still willing to accept an award at its original 

6-11 



bid price. Finding that the contract had been "legally 
defective in such a way as to render it voidable at the 
election of the Government" rather than "void," GAO concluded 
that a valid obligation had been created and the funds could 
therefore be used for the award to the second-low bidder in 
the following fiscal year. 

Even in cases where there was no valid obligation, it 
may be possible in limited circumstances to pay the con- 
tractor on a quantum meruit basis, for example, where the 
contractor has made partial delivery operating under what 
he believed to be a valid contract. B-118428, September 21, 
1954. 

For a related discussion, see "Replacement Contracts," 
Section F, this Chapter. 

Variations in quantity to be furnished 

In some types of contracts, the quantity of goods to be 
furnished or services to be performed may vary. The quan- 
tity may be indefinite or it may be stated in terms of a 
definite minimum with permissible variation. Variations may 
be at the option of the Government or the contractor. The 
obligational treatment of this type of contract depends on 
the exact nature of the contractual liability imposed on the 
Government. 

An indefinite-quantity requirements contract where the 
Government does not guarantee purchase of any minimum amount 
does not create a recordable obligation at the time of award. 
34 Comp. Gen. 459, 462 (1955). To illustrate, in B-124901, 
October 26, 1955, GAO considered a type of requirements 
contract known as a "call contract." The Air Force had 
contracted in FY 1955 to purchase fuses. The quantities 
specified in the invitation represented only estimates of 
requirements. The Government did not agree to purchase any 
minimum amount and the contractor agreed to furnish only such 
fuses, at the prices specified in the bid, as and when called 
for by the contracting officer. This contract itself was not 
sufficient to obligate FY 1955 funds. In this type of situa- 
tion, the obligation occurs when a work order or purchase 
order is placed, and is chargeable to the fiscal year in which 
the order is placed. 

The same result applies to a contract for a fixed 
quantity in which the Government reserves an option to pur- 
chase an additional quantity. The contract price for the 
fixed quantity is an obligation at the time the contract is 
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entered into; the reservation of the option ripens into an 
obligation only if and when the Government exercises the 
option. 19 Comp. Gen. 980 (1940). 

A more recent application of these concepts is B-192036, 
September 11, 1978. The National Park Service entered into a 
construction contract for the development of a national 
historic site. Part of the contract price was a "contingent 
sum" of $25,000 for "Force Account Work," described in the 
contract as miscellaneous items of a minor nature not included 
in the bid schedule. No "Force Account Work" was to be done 
except under written orders issued by the contracting officer. 
Since a written order was required for the performance of 
work, no part of the $25,000 could be recorded as an obliga- 
tion unless and until such orders were issued and accepted by 
the contractor. That portion of the master contract itself 
which provided for the Force Account Work was not sufficiently 
specific to create an obligation. 

In another 1955 case, the Army entered into a contract 
for the procurement of lumber. The contract contained a 
clause permitting a ten-percent overshipment or undershipment 
of the quantity ordered. This type of clause was standard in 
lumber procurement contracts. The Comptroller General held 
that the Army could obligate the amount necessary to pay for 
the maximum quantities deliverable under the contract. 
34 Comp. Gen. 596 (1955). Here, the quantity was definite 
and the Government was required to accept the permissible 
variation. 

In still another 1955 case, the General Services 
Administration had published in the Federal Register an offer 
to purchase chrome ore up to a stated maximum quantity. 
Formal agreements would not be executed until producers made 
actual tenders of the ore. The program published in the 
Federal Register was a mere offer to purchase and GSA could 
not obligate funds to cover the total quantity authorized. 
Reason: there was no mutual assent and therefore no binding 
agreement in writing until a producer responded to the offer 
and a formal contract was executed. B-125644, November 21, 
1955. 

So-called "level of effort" contracts are conceptually 
related to the "variation in quantity" cases. In one case, 
the Environmental Protection Agency entered into a cost- 
plus-fixed-fee contract for various services at an EPA 
facility. The contractor's contractual obligation was 
expressed as a "level of effort" in terms of manhours. The 
contractor was to provide up to a stated maximum number of 
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direct manhours, to be applied on the basis of work orders 
issued during the course of the contract. Since the Govern- 
ment was obligated under the contract to order specific 
tasks, the Comptroller General concluded that the contract 
was sufficiently definitive to justify recording the full 
estimated contract amount at the time of award. B-183184, 
May 30, 1975. See also 58 Comp. Gen. 471, 474 (1979); 
B-199422, June 22, 1981 (nonydecision letter). 

Amount to be recorded 

In the simple firm fixed-price contract, the amount to 
be recorded presents no problem. The contract price is the 
recordable obligation. However, in many types of contracts, 
the final contract price cannot be known at the time of award 
and an estimate must be recorded. (See Section A, supra, 
this Chapter.) 

This situation arises, for example, in the variable 
quantity and level-of-effort contracts discussed above. Here, 
the agency records the proper amount as determined under the 
various decisions cited,. and adjusts the obligation up or down 
as work or purchase orders are issued or more precise data 
becomes available. 

Under a fixed-price contract with escalation, price 
redetermination, or incentive provisions, the amount to be 
obligated initially is the fixed price stated in the contract 
or the target price in the case, for example, of a contract 
with an incentive clause. 34 Comp. Gen. 418 (1955); B-133170, 
January 29, 1975. Thus, in an incentive contract with a tar- 
get price of $85 million and a ceiling price of $100 million, 
the proper amount to record initially as an obligation is the 
target price of $85 million. 55 Comp. Gen. 812, 824 (1976). 

A claim under the “Changed Conditions” clause should be 
reflected as a contingent liability and is not a recordable 
obligation. 37 Comp. Gen. 691 (1958). 

When obligations are recorded based on a target price, 
the agency should establish appropriate safeguards to guard 
against violations of the Antideficiency Act (Chapter 5, this 
Manual). This usually means the administrative reservation 
of sufficient funds to cover potential liability. 34 Comp. 
Gen. 418, supra, at 420-21. 
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Administrative approval of payment 

In some cases, the contractual arrangement or related 
statutory or regulatory requirements may provide a process 
for administrative review and approval as a prerequisite to 
payment. This may or may not affect the obligational pro- 
cess, depending on the purpose of the review. (The review 
and approval here refers to a process in addition to the 
normal review and approval of the voucher by a certifying 
officer which is always required.) 

To illustrate, in 46 Comp. Gen. 895 (1967), GAO 
approved a Veterans Administration procedure under which 
charges for fee-basis outpatient treatment of eligible 
veterans would be recorded as obligations at the time VA 
administratively approved the vouchers. Since the review 
and approval process was necessary to determine whether the 
Government should accept liability, no contractual obliga- 
tion arose until that time. Similar earlier holdings, cited 
in 46 Comp. Gen. 895, are B-92697, July 24, 1950, and 
B-133944, January 31, 1958. 

A 1977 case, B-137762.32, July 11, 1977, will further 
illustrate the concept. The case concerned a contract 
between the Internal Revenue Service and an informant. 
Under IRS regulations, there is no liability to make payment 
until IRS has evaluated the worth of the information and has 
assessed and collected any underpaid taxes and penalties. 
It is at this point that an appropriate IRS official deter- 
mines that a reward should be paid and its amount, and it is 
at this point that a recordable obligation arises. (This 
case is also discussed in the section on "Rewards," Chapter 
3 ,  this Manual.) 

By way of contrast, the obligation for a court- 
appointed attorney under the Criminal Justice Act (see 
Chapter 3 ,  this Manual, section on "Attorney's Fees") occurs 
at the time of appointment and not when the court approves 
the payment voucher, even though the exact amount of the 
obligation is not determinable until the voucher is approved. 
This is because the Government becomes contractually liable 
by the order of appointment, with subsequent court review of 
the voucher intended only to insure the reasonableness of the 
expenses incurred. Thus, payment must be charged to the 
fiscal year in which the appointment was made. 50 Comp. 
Gen. 589 (1971). 
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Miscellaneous contractual obligations 

The core issue in many of the previously discussed cases 
has been when a given transaction ripens into a recordable 
obligation; that is, precisely when the "definite commitment" 
occurs. Many of the cases do not fit neatly into categories. 
Rather, the answer must be derived by analyzing the nature of 
the contractual or statutory commitments in the particular 
case. Some of these "miscellaneous" cases are summarized 
below. 

A 1979 case dealt with a lease arrangement entered into 
by the Peace Corps in Korea. Under a particular type of 
lease recognized by Korean law, the lessee does not make 
installment rental payments. Instead, the lessee makes an 
initial payment of approximately 50 percent of the assessed 
valuation of the property. At the end of the lease, the 
lessor is required to return the entire initial payment. 
The lessor makes his profit by investing the initial payment 
at the local interest rate. Since the lease is a binding 
contractual commitment and since the entire amount of the 
initial payment may not be recoverable for a number of 
reasons, GAO found it improper to treat the initial payment 
as a mere advance or an account receivable (as in the case 
of travel advances) and thus not reflected as an obligation. 
Rather, the amount of the initial payment must be recorded 
as an obligation chargeable to the fiscal year in which the 
lease is entered into, with subsequent returns to be de- 
posited in the Treasury as miscellaneous receipts. B-192282, 
April 18, 1979. 

Several cases deal with court-related obligations. For 
example, the obligation for jury fees--including retroactive 
increases authorized by 28 U.S.C. S 1871--occurs at the time 
the jury service is performed. 54 Comp. Gen. 472 (1974). 
(This case involved the so-called "Watergate Grand Jury.") 
Another case in this "family" is 50 Comp. Gen. 589 (1971), 
dealing with obligations under the Criminal Justice Act, 
discussed above under "Administrative approval of payment." 

The recording of obligations for land commissioners 
appointed to determine just compensation in land condemna- 
tion cases was discussed in B-184782, February 26, 1976, 
and 56 Comp. Gen. 414 (1977). The rules derived from these 
decisions are as follows: 

--The obligation occurs at the time of appointment and 
is chargeable to the fiscal year of appointment if a 
specific case is referred to the commission in that 
fiscal year. 
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--Pendency of an action will satisfy the bona fide need 
rule and will be sufficient to support the obligation 
even though services are not actually performed until 
the following fiscal year. 

-- 

--Appointment of a "continuous" land commission creates 
no obligation until a particular action is referred 
to it. 

--An amended court order increasing the compensation of 
a particular commissioner amounts to a new obligation 
and the full compensation is chargeable to the appro- 
priation current at the time of the amended order. 

--A valid obligation occurs under the above principles 
even though the order of appointment does not ex- 
pressly charge the costs to the United States because, 
under the Constitution, the costs cannot be assessed 
against the condemnee. 

(Beginning with fiscal year 1978, the appropriation to com- 
pensate land commissioners was switched from the Justice 
Department to the Judiciary and since then has been a no-year 
appropriation.) 

Interaaencv transactions 

31 U.S.C. 5 200(a)(l) expressly applies to interagency 
transactions. Thus, the recording criteria are the same 
whether the contract is with a private party or another 
Government agency. 

A major source of authority for interagency agreements 
is the Economy Act, 31 U.S.C. 5 686. 5/ An Economy Act 
agreement is recorded as an obligation the same as any other 
contract. However, Economy Act agreements are subject to 
one additional requirement. Under 31 U.S.C. S 686-1, the 
period of availability of funds transferred pursuant to an 
Economy Act agreement may not exceed the period of avail- 
ability of the source appropriation. Thus, appropriations 
obligated by an ECQnOmy Act agreement must be deobligated 
at the end of the fiscal year charged to the extent that the 
performing agency has not incurred valid obligations under 
the agreement. 39 Comp. Gen. 317 (1959); 34 Comp. Gen. 418, 
421-22 (1955) . 
- 5/ The Economy Act is covered in more detail in Chapter 8,  

this Manual. 
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However, where the agreement is based on some statutory 
authority other than the Economy Act, 31 U.S.C. 5 686-1 does 
not apply. In this situation, the obligation will remain 
payable in full from the appropriation initially charged, 
regardless of when performance occurs, in the same manner as 
contractual obligations generally, subject, of course, to any 
restrictions in the legislation authorizing the agreement. 
Thus, it is necessary to determine the correct statutory 
authority for any interagency agreement. The following cases 
will illustrate: 

--Agreement under which funds were transferred from 
Department of Health, Education, and Welfare to 
Federal Aviation Administration to provide training 
for air traffic control trainees was found authorized 
by Manpower Development and Training Act of 1962 
rather than Economy Act. Therefore, while initial 
recording of obligation was governed by 31 U.S.C. 
S 200(a)(l), funds remained available for further 
obligation by FAA subject to time limits of Manpower 
Act rather than deobligation requirement of 31 U.S.C. 
S 686-1. 51 Comp. Gen. 766 (1972). 

-Agreement entered into in FY 1976 between Administra- 
tive Office of U . S .  Courts and General Services Admin- 
istration for design and implementation of automated 
payroll system was authorized by Federal Property and 
Administrative Services Act rather than Economy Act. 
Since agreement met requirements of 31 U.S.C. 
S 200(a)(l), it was properly recordable as a valid 
obligation against FY 1976 funds and remained avail- 
able for liquidation notwithstanding 31 U.S.C. 
S 686-1. 55 Comp. Gen. 1497 (1976). 

--Army Corps of Engineers entered into agreement with 
Department of Housing and Urban Development to perform 
flood insurance studies pursuant to orders placed by 
HUD. Recordable obligations would arise when HUD 
placed an order under the agreement. Since agreement 
was authorized by National Flood Insurance Act rather 
than Economy Act, funds obligated by order would re- 
main obligated even though Corps did not complete 
performance (or contract out for it) until following 
fiscal year. B-167790, September 22, 1977. 

--Military Interdepartmental Procurement Requests (MIPR) 
are viewed as authorized by the Economy Act. There- 
fore, while a MIPR may be initially recorded as an 
obligation under 31 U.S.C. 5 200(a)(l), it is subject 
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to the deobligation requirement of 31 U.S.C. 686-1 
and is thus ultimately chargeable to appropriations 
current when the "performing" component incurs valid 
obligations. 34 Comp. Gen. 418, 422 (1955); 59 Comp. 
Gen. 563 (1980). 

The deobligation requirement of 31 U.S.C. 686-1 does 
not apply to obligations against no-year appropriations. 
39 Comp. Gen. 317, 319 (1959). 

When an agency places an order with another agency, the 
obligational treatment of the transaction d-epends on whether 
or not the order is "required by law" to be placed with the 
other agency. If it is "required by law," the transaction 
is governed by subsection (a)(3) of 31 U.S.C. 200, dis- 
cussed later in this Section. If it is not "required by 
law," subsection (a)(l) applies. Interagency orders not 
required by law are termed "voluntary orders." 

A voluntary interagency order, just as other types of 
interagency transactions, may or may not be governed by the 
Economy Act. If the order is governed by the Economy Act, it 
is recordable as an obligation when the order is placed but 
is subject to the deobligation requirement of 31 U.S.C. 
S 686-1. If the order is not governed by the Economy Act, 
it constitutes an obligation only to the extent that the 
performing agency has completed the work or has awarded con- 
tracts to fill the order. An order for an item not stocked 
by the requisitioned agency (or, if out of stock, not 
routinely on order) is not a recordable obligation until 
the requisitioned agency purchases the item or executes a 
contract for it. The reason is that the order is not a 
binding agreement. It is merely an offer which is accepted 
by the requisitioned agency's performance. The basic rules 
in this area were established by 34 Comp. Gen. 705 (1955). 

To illustrate, in 59 Comp. Gen. 602 (1980), GAO con- 
sidered the procedure by which the Bureau of Alcohol, 
Tobacco, and Firearms ordered "strip stamps" from the 
Bureau of Engraving. (These are the excise tax stamps one 
sees pasted across the caps of liquor bottles.) GAO re- 
viewed pertinent legislation and concluded that ATF was 
not "required by law" to procure its strip stamps from the 
Bureau of Engraving. Thus, in one important respect, it was 
essentially immaterial whether the order was governed by the 
Economy Act or some other law, since in neither event could 
ATF's funds remain obligated beyond the last day of a fiscal 
year to the extent an order remained unfilled. Funds could 
be considered obligated at the end of a fiscal year only to 
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the extent that stamps were printed or in process or that 
the Bureau of Engraving had entered into a contract with a 
third party to provide them. 

In B-193005, October 2, 1978, GAO considered the 
procurement of crude oil for the Strategic Petroleum Reserve. 
Under the Federal Property and Administrative Services Act, 
the General Services Administration may procure materials 
for other Federal agencies, and may delegate this authority. 
GSA had delegated the authority to procure fuel commodities 
to the Secretary of Defense. Thus, the Department of Energy 
could procure the oil through the Defense Fuel Supply Center 
in a non-Economy Act transaction. An order placed by the 
Department of Energy could be recorded as an obligation under 
31 U.S.C. S 200(a)(l) if it constituted a "binding agreement," 
and the funds would remain available for contracts awarded by 
Defense beyond the original period of obligational avail- 
ability. 6/ This result would have been precluded by 
31 U.S.C.-g 686-1 had the transaction been governed by the 
Economy Act. (It is the "binding agreement" aspect that 
distinguishes this case and the HUD flood insurance study 
case, B-167790, supra, from cases like the ATF strip stamp 
case, 59 Comp. Gen. 602. See also 39 Comp. Gen. 829 (1960) 
and B-180578-O.M., September 26, 1978.) 

Interagency transactions: orders from stock 

The obligational treatment of orders from stock derives 
from 32 Comp. Gen. 436 (1953). An order for items to be 
delivered from stock is a recordable obligation if (1) it is 
intended to meet a bona -- fide need of the fiscal year in which 
the order is placed (for example, to replace stock used in 
that fiscal yearr even though the replacement stock will not 
be used until the following year), and (2) the order is firm 
and complete. To be firm and complete, the order must request 
prompt delivery of specific available stock items for a stated 
consideration and must be accepted by the supplying agency in 
writing. "Available" means on hand or routinely on order. 
However, acceptance is not required for common-use stock items 
which are on hand or on order and will be delivered promptly. 

- 6/ In a subsequent letter to the Senate Committee on Energy 
and Natural Resources, the Comptroller General pointed out 
that the 1978 decision would not affect the applicability 
of the Impoundment Control Act to the Strategic Petroleum 
Reserve program since the statutory definition of 
"deferral" applies to expenditures as well as obligations. 
B-200685, December 23, 1980. 
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Although these rules were developed prior to the enact- 
ment of 31 U.S.C. § 200(a)(l), they continue to govern the 
recording of obligations under that statute. 34 Comp. 
Gen. 418, 422 (1955); 34 Comp. Gen. 705 (1955). Materials 
which are specially created for a particular purpose are 
not "stock." 44 Comp. Gen. 695 (1965). 

Interagency transactions: project orders 

"Project orders" are authorized by 41 U.S.C.  S 23, 
which provides: 

"All orders or contracts for work or material 
or for the manufacture of material pertaining to 
approved projects heretofore or hereafter placed 
with Government-owned establishments shall be con- 
sidered as obligations in the same manner as pro- 
vided for similar orders or contracts placed with 
commercial manufacturers or private contractors, 
and the appropriations shall remain available for 
the payment of the obligations so created as in 
the case of contracts or orders with commercial 
manufacturers or private contractors." 

This statute, derived from earlier appropriation act provi- 
sions, applies only to the military departments, although 
the orders may be placed with any "Government-owned estab- 
lishment." B-95760, June 27, 1950. The Coast Guard has 
virtually identical authority in 14 U.S.C. S 151. 

A project order is a valid and recordable obligation 
when the order is issued and accepted, regardless of the 
fact that performance may not be accomplished until after 
the expiration of the fiscal year. B-135037-O.M., June 19, 
1958; 1 Comp. Gen. 175 (1921). 41 U.S.C. § 23 does not, 
however, authorize the use of the appropriations so obli- 
gated for the purpose of replenishing stock used in con- 
nection with the order. A-25603, May 15, 1929. The 
requirement of specificity applies to project orders just 
as any other recordable obligations under 31 U.S.C. 
S 200(a)(l). B-126405, May 21, 1957. 

Since a project order is not an Economy Act trans- 
action, the deobligation requirement of 31 U.S.C. § 686-1 
does not apply. 34 Comp. Gen. 418, 422 (1955). Also, 
unlike Economy Act transactions, advance payment is not 
authorized unless permitted by some other statute. 
B-95760, June 2 7 ,  1950. (Advance payments are ccvered in 
Chapter 4, this Manual.) 
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The term "approved projects" as used in 41 U.S.C. § 23 
has no special meaning. It refers simply to "projects that 
have been approved by officials having legal authority to do 
SO."  B-171049-O.M., February 17, 1972. 
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( 2 )  Subsection (a)(2): Loans 

in the case of-- 
31 U.S.C. 9 200(a)(2) requires recording an obligation 

Ita valid loan agreement, showing the amount of 
the loan to be made and the terms of repayment 
thereof. 'I 

A loan agreement is essentially contractual in nature. 
Thus, to have a valid obligation, there must be a proposal 
by one party and an acceptance by another. Approval of the 
loan application must be communicated to the applicant with- 
in the fiscal year sought to be charged, and there must be 
documentary evidence of that communication. B-l59999-O.M., 
March 16, 1967. Where a loan application is made in one 
fiscal year and approval is not communicated to the appli- 
cant until the following fiscal year, the obligation is 
chargeable to the later year. - Id.; B-159999-O.M., 
December 14, 1966. 

Telegraphic notification of approval of a loan applica- 
tion where the amount of the loan and terms of repayment are 
thereby agreed upon is legally acceptable. B-159999-O.M., 
December 14, 1966. 

To support a recordable obligation under subsection 
(a)(2), the agreement must be sufficiently definite and 
specific, just as in the case of subsection (a)(l) obliga- 
tions. To illustrate, the United States and the Government 
of Brazil entered into a loan agreement in 1964. As a con- 
dition precedent to any disbursement under the agreement, 
Brazil was to furnish a statement covering utilization of 
the funds. The funds were to be used for various economic 
and social development projects "as may, from time to time, 
be agreed upon in writing" by the Governments of the United 
States and Brazil. While the loan agreement constituted a 
valid binding contract, it was not sufficiently definite or 
specific to validly obligate FY 1964 funds. The basic 
agreement was little more than an "agreement to agree" and 
an obligation of funds could arise only when a particular 
"utilization statement" was submitted and approved. 
B-155708-O.M., April 26, 1965. 

The concepts of obligation under 31 U.S.C. S 200(a)(2) 
apply more readily to fiscal year or multiple-year appro- 
priations. Thus, the Comptroller General has permitted the 
Small Business Administration to adopt a reportirg system 
that departs from an "exact obligation" basis for certain 
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transactions involving revolving funds (Disaster Loan Fund 
and Business Loan and Investment Fund), apppropriations to 
which remain available until expended. However, SBA must 
clearly disclose the specific nature of any such reporting 
system to all appropriate budgetary authorities. 51 Comp. 
Gen. 631 (1972). 

In contrast with a direct loan, a loan guarantee 
agreement does not obligate funds at the time the agreement 
is made. The obligational treatment of loan guarantees is 
discussed in 60 Comp. Gen. 700 (1981) and in Chapter 14, 
this Manual. 

! 
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(3) Subsection (a)(3): Interagency Orders Required by Law 

The third standard for recording obligations, 31 U.S.C. 
5 200(a)(3), is "an order required by law to be placed with 
a Government agency." 

Subsection (a)(3) means exactly what it says. An order 
placed with another Government agency is a recordable obli- 
gation if it is required by statute or statutory regulation 
to be placed with the other agency. The subsection does not 
apply to orders which are merely authorized rather than 
required. 34 Comp. Gen. 705 (1955). 

An order required by law to be placed with another 
agency is not an Economy Act transaction. Therefore, the 
deobligation requirement of 31 U.S.C. S 686-1 does not apply. 
35 Comp. Gen. 3, 5 (1955). 

The fact that the work will be performed in the next 
fiscal year does not defeat the obligation as long as the -- bona fide need test is met. 59 Comp. Gen. 386 (1980); 
35 Comp. Gen. 3 (1955). Also, the fact that the work is to 
be accomplished and reimbursement made through use of a 
revolving fund is immaterial. 35 Comp. Gen. 3, supra; 
34 Comp. Gen. 705, supra. 

A common example of "orders required by law" is print- 
ing and binding to be done by the Government Printing Office. 
The rule for printing by GPO is this: A requisition for 
printing services may be recorded as an obligation when 
placed if (1) there is a present need for the printing, and 
( 2 )  the requisition is accompanied by copy or specifications 
sufficient for GPO to proceed with the job. 

Thus, a requisition by the Commission on Fine Arts for 
the printing of "Sixteenth Street Architecture, Volume I" 
placed with GPO in FY 1977 and accompanied by manuscript and 
specifications obligated FY 1977 funds and was chargeable in 
its entirety to FY 1977, notwithstanding that the printing 
would be done in the following fiscal year. 59 Comp. 
Gen. 386 (1980). However, a requisition for U.S. Travel 
Service sales promotional literature placed with GPO near 
the end of FY 1964 did not obligate FY 1964 funds where no 
copy or manuscript was furnished to GPO until FY 1965. 
44 Comp. Gen. 695 (1965). For other printing cases, see 
29 Comp. Gen. 489 (1950); 23 Comp. Gen. 82 (1943); B-154277, 
June 5, 1964; B-123964, August 23, 1955; B-114619, April 17, 
1953; B-35897, August 10, 1943; B-35967, August 4 ,  1943. 
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An agency may use a printing estimate furnished by GPO 
to establish the level of funds to be obligated pending 
receipt of a bill reflecting actual cost. However, the 
printing estimate alone, even if written, unaccompanied by 
the placement of an order, is not sufficient to create a 
valid and recordable obligation. B-182081, January 26, 1977, 
affirmed in B-182081, February 14, 1979. In the cited 
decision, there was no valid obligation before the ordering 
commission went out of existence and its appropriations 
ceased to be available for further obligation. Therefore, 
there was no appropriation available to reimburse GPO for 
work done under the invalid purported obligation. (For 
related discussion, see "Claims After Expiration of Agency 
or Commission,'' Chapter 11 (Part I), this Manual.) 

GPO is required by law to print certain congressional 
materials such as the Congressional Record, and receives a 
"Printing and Binding" appropriation for this purpose. For 
such items where no further request or authorization is 
required, a copy of the basic law authorizing the printing 
plus a copy of the appropriation constitute the obligating 
documents. B-123964, August 23, 1955. 

Another common "order required by law" situation is 
building alteration, management, and related services to be 
performed by the General Services Administration. For 
example, a job order by the Social Security Administration 
for building repairs validly obligated funds of the fiscal 
year in which the order was placed, by virtue of subsection 
(a)(3), notwithstanding that GSA was unable to perform the 
work until the following fiscal year. 35 Comp. Gen. 3 (1955). 
See also B-158374, February 21, 1966. However, this result 
assumes compliance with the -- bona fide need concept. Thus, an 
agreement for work incident to the relocation of Federal Power 
Commission employees placed in FY 1971 did not validly obligate 
FY 1971 funds where it was clear that the relocation was not 
required to, and would not, take place, nor would the space in 
question be made tenantable, until the following fiscal year. 
B-95136-O.M., August 11, 1972. Orders placed with GSA are 
further discussed in 34 Comp. Gen. 705 (1955). 

A s  noted earlier in this Section, GAO has expressed the 
view that the recording criteria of 31 U.S.C. S 200(a) should 
be followed in evaluating obligations of the Government of 
the District of Columbia. Thus, orders by a department of 
the D.C. Government for repairs and improvements which are 
required by statute or statutory regulation to be placed with 
the D.C.  Department of General Services and performed through 
use of the Repairs and Improvements Working Fund create valid 
obligations when the orders are placed. B-180578-O.M., 
September 26, 1978. 
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(4) Subsection (a)(4): Orders Without Advertising 

The fourth recording standard in 31 U.S.C. 5 2 0 0 ( a )  is: 

"an order issued pursuant to a law authorizing 
purchases without advertising when necessitated by 
public exigency or for perishable subsistence sup- 
plies or within specific monetary limitations." 

Subsection (a)(4) is limited to statutorily authorized 
purchases without advertising in the three situations speci- 
fied. The subsection must be self-explanatory as there 
appear to be no Comptroller General decisions under it. 
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(5) Subsection (a)(5): Grants and Subsidies 

Under 31 U.S.C. S 200(a)(5), a recordable obligation 
arises in the case of-- 

Ita grant or subsidy payable (i) from appropria- 
tions made for payment of or contributions toward, 
sums required to be paid in specific amounts fixed 
by law or in accord with formulae prescribed by law, 
or (ii) pursuant to agreement authorized by, or 
plans approved in accord with and authorized by, 
law. 'I 

The obligation of appropriations for grants is covered 
in detail in Chapter 13, Section C, this Manual. 

There have been very few cases dealing with the obliga- 
tional treatment of subsidies. In one case, GAO considered 
legislation authorizing the Federal Home Loan Bank Board to 
make "interest adjustment" payments to member banks. The 
payments were designed to adjust the effective rates of 
interest charged by member banks on short- and long-term 
borrowing, the objective being to stimulate residential con- 
struction for low- and middle-income families. Funds were 
appropriated to the Board for this purpose on a fiscal year 
basis. GAO concluded that an obligation arose for purposes 
of 31 U.S.C. § 200(a)(5) when a Federal Home Loan Bank made 
a firm and unconditional commitment in writing to a member 
institution, provided that the commitment letter included a 
reasonable expiration date. The funds would have to be 
deobligated to the extent that a member institution failed 
to execute loans prior to the specified expiration date. 
50 Comp. Gen. 857 (1971). 

An earlier decision dealt with mail rate subsidies to 
air carriers. Under the governing legislation, air carriers 
were entitled to subsidy payments by the Civil Aeronautics 
Board for mail carried under temporary or final mail rate 
orders. The CAB received no-year appropriations to make the 
payments, but the Government became obligated when the 
carrier conducted its operations, so the appropriation was 
not a dollar limitation on obligational authority. In these 
circumstances, the Comptroller General did not object to the 
CAB'S procedure of recording an obligation and expenditure 
simultaneously when a voucher was certified to the disbursing 
officer for payment. The documentary evidence would consist 
of the program statute, the temporary or  final rate orders, 
and written evidence reasonably establishing the amount of 
subsidy payments earned. 8-126372, September 18, 1956. 
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Subsection (a)(6): Pending Litigation 

An obligation may be recorded when supported by documen- 
tary evidence of ''a liability which may result from pending 
litigation brought under authority of law." 31 U.S.C. 
§ 200(a)(6)* 

Despite its seemingly broad language, subsection (a)(6) 
has very limited application. Most judgments against the 
United States are paid from a permanent indefinite appropria- 
tion, 31 U.S.C. S 724a. Accordingly, they have no obliga- 
tional impact on the respondent agency. Thus far, the CompF 
troller General has applied subsection (a)(6) to only two 
situations--land condemnation (35 Comp. Gen. 185 (1955)) and 
certain impoundment litigation (54 Comp. Gen. 962 (1975)). 
The payment of judgments against the United States is covered 
in Chapter 12 of this Manual; 31 U.S.C. 5 200(a)(6) and the 
two cited decisions are discussed further in Section B of 
that Chapter. 

In land condemnation proceedings, the appropriation is 
obligated when the request is made to the Attorney General 
to institute the proceedings. 34 Comp. Gen. 418, 423 (1955); 
34 Comp. Gen. 67 (1954); 17 Comp. Gen. 664 (1938); 4 Comp. 
Gen. 206 (1924). Earlier decisions such as 21 Comp. Dec. 870 
(1915) and 1 Comp. Gen. 735 (1922) intimated that the obli- 
gation occurred when the proceedings were actually instituted. 
These cases must be viewed as modified effectively although 
not expressly by the later decisions. 

As discussed in Chapter 12, not all judgments against 
the United States are paid from the permanent judgment appro- 
priation. However, it does not follow that judgments payable 
from agency funds are subject to subsection (a)(6). A s  
stated in 35 Comp. Gen. 185, 187, subsection (a)(6) requires 
recording an obligation only in cases where the Government is 
definitely liable for the payment of money out of available 
appropriations and the pending litigation is for the purpose 
of determining the amount of the Government's liability. 
Thus, for judgments payable from agency appropriations, the 
standard of 35 Comp. Gen. 185 should be applied to determine 
whether an obligation must be recorded. For cases where a 
judgment will be payable from agency funds but recording is 
not required, the agency should administratively reserve suf- 
ficient funds to cover the contingent liability to avoid a 
possible violation of the Antideficiency Act. 35 Comp. 
Gen. 185, 187, supra. 
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A related statute is 31 U.S.C. S 665b, which provides: 

"Any provision of law which requires unexpended 
funds to return to the general fund of the Treasury 
at the end of the fiscal year shall not be held to 
affect the status of any lawsuit or right of action 
involving the right to those funds." 

This provision was enacted as part of a continuing resolution 
in 1973 (87 Stat. 134). I t s  miniscule legislative history 
indicates that it was generated by certain impoundment liti- 
gation then in process. 119 Cong. Rec. 22326 (June 29, 1973). 
As of early 1982, there have been no Comptroller General 
decisions involving this statute, 
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( 7 )  Subsection (a)(7): Employment, Travel, Public Utilities 

when supported by documentary evidence of-- 
Under 3 1  U.S.C. 5 200(a)(7), obligations are recordable 

"employment or services of persons or expenses 
of travel in accord with law, and services performed 
by public utilities." 

This subsection covers a variety of loosely related 
obligations. 

Travel and transportation 

The obligation of appropriations for expenses relating 
to travel and transportation was an extremely fertile area 
and generated a large number of decisions before 31 U.S.C. 

able permutation of facts involving trips or transactions 
covering more than one fiscal year. The enactment of 
31 U.S.C. 5 200 logically prompted the question of how the 
new statute affected the prior decisions. It did not, 
replied the Comptroller General. Thus, the starting point 
is that subsection (a)(7) incorporates prior GAO decisions 
on obligations for travel and transportation. 34 Comp. 
Gen. 459 (1955); 35 Comp. Gen. 183 (1955). 

200 was enacted. The cases seem to involve every conceiv- 

The "leading case" in this area is 3 5  Comp. Gen. 183 
(1955), which states the pertinent rules. The rule for 
travel may be summarized as follows: The issuance of a 
travel order in itself does not constitute a contractual 
obligation. The travel order is merely an authorization for 
the person specified to incur the obligation. The obligation 
is not incurred until the travel is actually performed or 
until a ticket is purchased, provided in the latter case the 
travel is to be performed in the same fiscal year the ticket 
is purchased. 35 Comp. Gen. at 185. 

Some of the earlier cases in this evolutionary process 
are as follows: 

--Where tickets are purchased in one fiscal year and 
the travel is performed in the following fiscal year, 
the obligation is chargeable to the year in which the 
travel is performed, even though early purchase of 
the tickets may have been necessary to assure reserva- 
tions. 26 Comp. Gen. 131 (1946); 27 Comp. Gen. 764 
(1948). 

6-31 



-A "continuous journey" involving more than one segment 
obligates funds of the year .in which the ticket was 
purchased, as long as the trip starts in that same 
fiscal year. However, procurement of transportation 
en route is a new obligation. Similarly, a round-trip 
ticket obligates funds at the time of purchase as long 
as the trip starts in the same fiscal year. However, 
if the return portion of the ticket cannot be used and 
a separate return ticket must be purchased, a new 
obligation is created. 26 Comp. Gen. 961 (1947); 
A-36450, May 27, 1931. 

--Per diem incident to official travel accrues from day 
to day. Per diem allowances are chargeable to appro- 
priations current when the allowances accrue (i.e., - 
when the expenditures are made). Thus, where travel 
begins in one fiscal year and extends into the next 
fiscal year, the per diem obligation must be split 
along fiscal year lines, even though the cost of the 
travel itself may have been chargeable in its entirety 
to the prior fiscal year. 23 Comp. Gen. 197 (1943). 

--Reimbursement on a mileage basis is chargeable to the 
fiscal year in which the major portion of the travel 
occurred. If travel is begun sufficiently prior to 
the end of a fiscal year to enable the employee to 
complete a continuous journey before the close of the 
fiscal year, the obligation is chargeable entirely to 
that year. However, if the travel is begun so late 
in the fiscal year that the major portion of it is 
performed in the succeeding fiscal year, it is charge- 
able to appropriations for the succeeding year. 
2 Comp. Dec. 14 (1895); 9 Comp. Gen. 458, 460 (1930). 

--Where (1) an employee is authorized to travel by 
privately-owned vehicle at not to exceed the construc- 
tive cost of similar travel by rail, (2) the trip 
starts in one fiscal year and extends into the follow- 
ing fiscal year, and (3) the journey would have been 
completed in the prior year had rail travel been used, 
the travel expense is chargeable to t h e  fiscal year 
in which the travel began. 30 Comp. Gen. 147 (1950). 

Other cases involving obligations for travel expenses 
are: 16 Comp. Gen. 926 (1937); 16 Comp. Gen. 858 (1937); 
5 Comp. Gen. 1 (1925); 26 Comp. Dec. 86 (1919); B-134099, 
December 13, 1957; A-30477, April 20, 1939; A-75086, July 29, 
1936; A-69370, April 10, 1936. 
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The obligational treatment of the transportation of 
household goods is similar. The mere issuance of permanent 
change-of-station orders does not create an obligation. If 
the Government ships the goods, the obligation occurs when a 
carrier picks up the goods pursuant to a Government bill of 
lading. If separate bills of lading are issued covering 
different segments of the shipment, each bill of lading is a 
separate and distinct obligation. If the employee ships the 
goods and is reimbursed on a commuted basis, the obligation 
arises when the employee pays the expenses and thereby 
becomes entitled to reimbursement. Again, this summary is a 
distillation of numerous cases: 35 Comp. Gen. 183, supra; 
31 Comp. Gen. 471 (1952); 27 Comp. Gen. 25 (1947); 20 Comp. 
Gen. 436 (1941); 1 Comp. Gen. 655 (1922). 

Storage expenses are treated similarly. The Government's 
obligation arises when the employee pays the expenses and 
becomes entitled to reimbursement. Thus, where an employee 
paid storage charges in July 1948 covering the last month of 
FY 1948 and the first month of FY 1949, the obligation was 
chargeable to FY 1949 appropriations. 28 Comp. Gen. 337 
(1948) . 

Relocation expenses 

Legislation enacted in 1967, now found at 5 U.S.C. 
§ 5724a, authorized several new types of relocation expenses 
for transferred employees. Specifically, they are: (1) per 
diem allowance for employee's immediate family en route 
between old and new duty station; (2) expenses of one house- 
hunting trip to new duty station; (3) temporary quarters 
allowance incident to relocation; (4) certain expenses of 
real estate transactions incurred as a result of the transfer; 
and (5) a miscellaneous expense allowance. In response to a 
request by the Justice Department, the Comptroller General 
held that the obligational concept of 35 Comp. Gen. 183, 
supra, applied to these expenses as well. The appropriation 
obligation occurs at the same time as the employee's entitle- 
ment to reimbursement, that is, when the employee incurs the 
expenses. B-122358, August 4 ,  1976. 

State Department: travel outside continental 
United States 

By virtue of 22 U.S.C. § 2677, appropriations available 
to the State Department for travel and transportation outside 
the continental United States "shall be available for such 
expenses when any part of such travel or transportation 
begins in one fiscal year pursuant to travel orders issued in 
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that year, notwithstanding the fact that such travel or 
transportation may not be completed during that same fiscal 
year." This provision appeared in appropriation acts start- 
ing in 1948 and was subsequently made permanent and codified. 
It has the effect of relaxing some of the earlier decisions 
but only for the State Department and only for travel or 
transportation outside the continental United States. The 
authority is permissive rather than mandatory. 42 Comp. 
Gen. 699 (1963). 

The statute permits charging the prior year for expenses 
incurred under amended travel orders issued in the subsequent 
fiscal year as long as some part of the travel or transporta- 
tion began in the prior fiscal year. 29 Comp. Gen. 142 
(1949). It also applies to miscellaneous incidental expenses 
such as inoculations and passports as long as they are not 
incurred at a time so far removed from the actual travel as 
to question their legitimacy as incident to the travel. 
30 Comp. Gen. 25 (1950). 

The statute does not permit retroactive charging of an 
expired appropriation. Thus, the Comptroller General found 
it improper to issue a travel authorization in one fiscal 
year designating the succeeding fiscal year as the appro- 
priation to be charged, and then, at the start of the 
succeeding fiscal year, to cancel the authorization and re- 
place it with a new authorization retroactively designating 
the prior year. 4 2  Comp. Gen. 699 (1963). 

Uniform allowance 

The Federal Employees Uniform Act, 5 U.S.C. S 5901, 
authorizes a uniform allowance for each employee required 
by statute or regulation to wear a uniform. The agency may 
furnish the uniform or pay a cash allowance. (See "Personal 
Expenses and Furnishings," Chapter 3, this Manual.) Where 
an agency elects to pay an allowance, the obligation arises 
when the employee incurs the expense and becomes entitled to 
reimbursement. Thus, the appropriation chargeable is the one 
currently available at the time the employee makes the 
expenditure or incurs the debt. 38 Comp. Gen. 81 (1958). 
In reaching this decision, GAO followed the household goods 
cases discussed above. 

Wages and salaries 

Salaries of Government employees, as well as related 
items that flow from those salaries such as retirement fund 
contributions, are obligations at the time the salaries are 
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earned, that is, when the services are rendered. For example, 
in 38 Comp. Gen. 316 (1958), the Commerce Department wanted to 
treat the salaries of employees performing administrative and 
engineering services on highway construction projects as part 
of the construction contract costs. Under this procedure, 
the anticipated expenses of the employees, salaries included, 
would be recorded as an obligation at the time a contract was 
awarded. However, the Comptroller General held that this 
would not constitute a valid obligation under 31 U.S.C. 5 200. 
The employee expenses were not part of the contract costs and 
could not be obligated before the services were performed. 

When a pay increase is granted to wage board employees, 
the effective date of the increase is governed by 5 U.S.C. 
§ 5344. This effective date determines the Government's 
liability to pay the additional compensation. Therefore, the 
increase is chargeable to appropriations currently available 
for payment of the wages for the period to which the increases 
apply. 39 Comp. Gen. 422 (1959). This is true regardless of 
the fact that appropriations may be insufficient to discharge 
the obligation and the agency may not yet have had time to 
obtain a supplemental appropriation. The obligation in this 
situation is considered "authorized by law'' and therefore 
does not violate the Antideficiency Act. &, at 426. 

Annual leave obligates appropriations current at the 
time the leave is taken. 17 Comp. Gen. 641 (1938); 50 Comp. 
Gen. 863, 865 (1971). Normally, this will have no special 
effect on the obligational process since it is automatically 
included as part of the salary obligation. With certain 
exceptions, a separate obligation for annual leave is neces- 
sary only when it becomes due and payable as terminal leave. 
OMB Circular No. A-34, para. 25.1. 

Employees terminated by a reduction-in-force (RIF) are 
entitled by statute to severance pay. Severance pay is 
obligated on a pay period by pay period basis. Thus, where 
a RIF occurs near the end of a fiscal year and severance 
payments will extend into the following fiscal year, it is 
improper to charge the entire amount of severance pay to the 
fiscal year in which the RIF occurs. B-200170, July 28, 
1981; OMB Circular No. A-34, para. 25.1. 

Compensation plans in foreign countries 

By statute, the State Department is authorized to 
establish compensation plans for alien employees of the 
Foreign Service in foreign countries. The plans are to be 
"based upon prevailing wage rates and compensation practices 
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for corresponding types of positions in the locality, to the 
extent consistent with the public interest.l' 22 U.S.C. 
s 889(a)(1). 

To the extent the Department exercises this authority 
in a given country, the obligational treatment of various 
elements of compensation may vary from what would otherwise 
be required. For example, Colombian law provides for the 
advance payment of accrued severance pay to help the employee 
purchase or make improvements on a home. Thus, under a com- 
pensation plan for alien employees in Colombia, severance pay 
would be recorded as an obligation against the fiscal year 
appropriation current at the time of accrual. B-192511, 
February 5, 1979. 

While 22 U.S.C. S 889 authorizes compensation plans 
based on local practice, it does not permit automatic dis- 
regard of all other laws of the United States. Thus, under 
thb Colombian severance pay program noted above, if the 
employee subsequently is terminated for cause or otherwise 
loses eligibility, the Department must proceed with collec- 
tion action under the Federal Claims Collection Act 
(Chapter 11, Part 11, this Manual), local practice to the 
contrary notwithstanding. B-192511, June 8, 1979. Simi- 
larly, accrued severance pay retains its status as United 
States funds up to actual disbursement and is therefore 
subject to applicable fiscal and fund control requirements. 
B-199722, September 15, 1981 (severance pay plan in Jordan). 

Under subsection (b) of 22 U.S.C. S 889, other Govern- 
ment agencies "are authorized to administer alien employee 
programs in accordance with the applicable provisions of" the 
Foreign Service Act. This provision, for example, authorized 
the Defense Department to establish a pension and life in- 
surance program for alien employees in Bermuda, provided that 
it corresponded to prevailing local practice. The statute 
does not require that a plan established by another agency 
conform to the State Department's plan, although naturally 
the agency should coordinate with other agencies operating in 
the locality. 40 Comp. Gen. 650 (1961). (As a practical 
matter, two agencies operating in the same locality should 
not develop substantially different plans, assuming both 
legitimately reflect prevailing local practice.) 

Public utilities 

31 U.S.C. S 200(a)(7) also covers "services performed by 
public utilities." Although there are no decisions discuss- 
ing the public utility clause of subsection (a)(7), there is 
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a relevant statute. Under 31 U.S.C. S 668a, in making pay- 
ments for telephone services and for services like gas or 
electricity where the quantity is based on metered readings, 
the entire payment for a billing period which begins in one 
fiscal year and ends in another is chargeable to appropria- 
tions current at the end of the billing period. If the charge 
covers several fiscal years, 31 U.S.C. S 668a does not apply. 
A charge covering several fiscal years must be prorated so 
that the charge to any one fiscal year appropriation will not 
exceed the cost of service for a one-year period ending in 
that fiscal year. 19 Comp. Gen. 365 (1939). GAO has con- 
strued this statute as applicable to teletypewriter services 
as well. 34 Comp. Gen. 414 (1955). 
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(8) Subsection (a)(8): Other Legal Liabilities 

§ 200(a)(8), is-- 
The final standard for recording obligations, 31 U.S.C. 

"any other legal liability of the United States 
against an appropriation or fund legally available 
therefor . 'I 

This is sort of a catch-all category designed to pick up 
valid obligations which are not covered by subsections 
(a)(l) through (a)(7). 34 Comp. Gen. 418, 424 (1955). 

Thus far, the decisions provide very little guidance on 
the types of situations that might be covered by subsection 
(a)(8). The few decisions that mention subsection (a)(8) 
generally cite it in conjunction with one of the other sub- 
sections and stop short of a definitive statement as to its 
independent applicability. See, e.g., 54 Comp. Gen. 962 
(1975) (impoundment litigation); B-192511, February 5, 1979 
(severance pay plan under 22 U . S . C .  5 889). These two cases 
have been discussed under subsections (a)(6) and (a)(7) 
respectively. 

Another case, although not specifically citing sub- 
section (a)(8), pointed out a situation that would seemingly 
qualify under that subsection: estimates of municipal tax 
liabilities on United States property located in foreign 
countries, based on tax bills received in prior years. 
35 Comp. Gen. 319 (1955). 

Thus, subsection (a)(8) must be applied on a case-by- 
case basis. If a given item is a legal liability of the 
United States, if appropriations are legally available for 
the item in terms of purpose and time, and if the item does 
not fit under any of the other seven subsections, then sub- 
section (a)(8) should be considered. 

As a final note, an advance of funds to a working fund 
does not in itself serve to obligate the funds. See 
B-180578-O.M., September 26, 1978; 23 Comp. Gen. 668 (1944). 
The same result holds for funds transferred to a special 
"holding account" established for administrative convenience. 
B-118638, November 4, 1974 (appropriations for District of 
Columbia Public Defender Service under control of the Admin- 
istrative Office of the U.S. Courts are not obligated by 
transfer to a "Judicial Trust Fund" established by the 
Administrative Office). 
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C. REPORTING REQUIREMENTS 

When 31 U.S.C. 5 200 was originally enacted in 1954, it 
required each agency to prepare a report each year on the 
unliquidated obligations and unobligated balance for each 
appropriation or fund under the agency's control. The re- 
ports were to be submitted to the Senate and House Appropria- 
tions Committees, the (then) Bureau of the Budget, and GAO. 
GAO was often asked by the appropriations committees to 
review these reports. 

After several years of reviewing reports, the appropria- 
tions committees determined that the requirement had served 
its purpose, and Congress amended the law in 1959 to revise 
the reporting procedures. The current reporting requirements 
are found at 31 U.S.C. 55 200(b), (c), and (e). 

31 U.S.C. 5 200(b) provides that each agency, when 
submitting requests for appropriations to the Office of Man- 
agement and Budget, shall report that "any statement of 
obligations furnished therewith consists of valid obligations 
as defined in" 31 U.S.C. 5 200(a). See 39 Comp. Gen. 422, 
425 (1959). Implementing instructions are contained in OMB 
Circular No. A-11 (Preparation and Submission of Budget 
Estimates), para. 11.5. 

31 U.S.C. 5 200(c), unchanged from the original legisla- 
tion, provides that reports submitted under subsection (b) 
must be certified by officials designated by the agency head. 
The certification must be supported by adequate records, and 
the agency must retain the records and certifications "in 
such form as to facilitate audit and reconciliation.'' Offi- 
cials designated to make the certifications may not redelegate 
the responsibility. 

The conference report on the original enactmer.t of 
31 U.S.C. 5 200 specified that the officials designated to 
make the certifications should be persons with overall 
responsibility for the recording of obligations and "in no 
event should the designation be below the level of the chief 
accounting officer of a major bureau, service, or constituent 
organizational unit." - 7/ 

- 7/ H.R. Rep. No. 2663, 83d Cong., 2d Sess., quoted in 
Financial Management in the Federal Government, supra, 
note (l), at 88. 
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The person who makes certifications under subsection 
200(c) is not a "certifying officer" for purposes of personal 
accountability for the funds in question. (See Chapter 10, 
this Manual.) Although he may be coincidentally an "autho- 
rized certifying officer," the two functions are legally 
separate and distinct. B-197559-O.M., May 13, 1980. 

The statute does not require 100 percent verification of 
unliquidated obligations prior to certification. Agencies 
may use statistical sampling. B-199967-O.M., December 3 ,  
1980. 

In the case of transfer appropriation accounts under 
interagency agreements, the certification official of the 
spending agency must make his certifications to the head of 
the advancing agency and not to the head of the spending 
agency. 7 GAO S 17.5. 

The format of the certification official's reports is 
up to the individual agency but should be compatible with 
any reports required by the Treasury Department and OMB. 
7 GAO § 17.5. For a sample format, see OMB Circular No. A-11 
para. 11.5. 

Finally, 31 U.S.C. § 200(e), also unchanged from the 
original legislation, provides that any statement of obliga- 
tions furnished by any agency to the Congress or to any 
congressional committee "shall include only such amounts as 
may be valid obligations as defined in subsection (a)." 
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D. CONTINGENT LIABILITIES: AGREEMENTS TO INDEMNIFY 

A "contingent liability" is a potential liability which 
may become an actual liability if some particular event 
happens or does not happen. A more formal definition is: 

"An existing condition, situation, or set of 
circumstances involving uncertainty as to a possible 
loss to an agency that will ultimately be resolved 
when one or more future events occur or fail to 
occur." - 8/ 
For example, a loan guarantee (Chapter 14, this Manual) 

is a contingent liability. If the borrower defaults, it 
becomes an obligation. 

From the accounting perspective, an important concern 
is whether the contingent liability should be reflected in 
financial statements. In this context, the question is 
whether a given situation is sufficiently probable to justify 
recognition or is little more than a mere possibility. For 
guidance on this question, see GAO Policy and Procedures 
Manual for Guidance of Federal Agencies, title 2 ( 2  GAO), 
sec. 13.3. See also 37 Comp. Gen. 691 (1958). 

Questions on contingent liabilities arise most frequently 
in connection with indemnification schemes. Under an indemni- 
fication agreement, one party promises, in effect, to cover 
another party's losses. It is no surprise that the Government 
is often asked to enter into indemnification agreements. 

The rule is that, absent express statutory authority to 
the contrary, the Government may not enter into an agreement 
to indemnify where the amount of the Government's liability 
is indefinite, indeterminate, or potentially unlimited. Such 
an agreement would violate both the Antideficiency Act, 
31 U.S.C. § 665 (Chapter 5, this Manual) and the Adequacy of 
Appropriations Act, 41 U.S.C. § 11 (Chapter 8, this Manual) 
since it can never be said that sufficient funds have been 
appropriated to cover the contingency. In plain English, you 
cannot purport to bind the Government to unlimited liability. 
The rule is not some arcane GAO concoction. The Court of 
Claims stated in California-Pacific Utilities Co. v. United 
States, 194 Ct. C1. 703, 715 (1971): 

- 8/ Glossary of Terms Used in the Federal Budget Process, 
PAD-81-27, p. 86. 
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"The United States Supreme Court, the Court of 
Claims, and the Comptroller General have consistently 
held that absent an express provision in an appropria- 
tion for reimbursement adequate to make such payment, 
[the Antideficiency Act] proscribes indemnification 
on the grounds that it would constitute the obliga- 
tion of funds not yet appropriated. [Citations 
omitted.]" 

For example, in an early case, the Interior Department, 
as licensee, entered into an agreement with the Southern 
Pacific Company under which the Department was to lay tele- 
phone and telegraph wires on property owned by the licensor 
in New Mexico. The agreement included a provision that the 
Department was to indemnify the Company against any liability 
resulting from the operation. Upon reviewing the indemnity 
provision, the Comptroller General found that it purported 
to impose indeterminate contingent liability on the Govern- 
ment. By including the indemnity provision, the contracting 
officer had exceeded his authority, and the provision was 
held void. 16 Comp. Gen. 803 (1937). 

Similarly, an indefinite and unlimited indemnification 
provision in a lease entered into by the General Services 
Administration without statutory authority was held to 
impose no legal liability on the Government. 35 Comp. 
Gen. 85  (1955). 

More recently, in 59 Comp. Gen. 369 (1980), the National 
Oceanic and Atmospheric Administration desired to undertake a 
series of hurricane seeding experiments off the coast of 
Australia in cooperation with its Australian counterpart. 
The State Department, as negotiator, asked GAO to rule on an 
Australian proposal under which the United States would agree 
to indemnify Australia against all damages arising from the 
activities. State recognized that an unlimited agreement 
would violate the Antideficiency Act and asked whether the 
proposal would be acceptable if it specified that the Govern- 
mentis liability would be subject to the appropriation of 
funds by Congress for that purpose. GAO conceded that an 
agreement expressly providing that the United States would 
not be obligated unless Congress chooses to appropriate the 
funds would not violate the letter of the law. However, it 
would violate the spirit of the law because, even though it 
would impose no legal obligation, it would impose a moral 
obligation on the United States to make good on its promise. 
This is the so-called "coercive deficiency." There was a 
way out, however. GAO concluded that the Government's policy 
of self-insurance (covered in Chapter 3 ,  this Manual) did not 
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apply here. NOAA could therefore purchase private insurance, 
with the premiums hopefully to be shared by the Government of 
Australia. NOAA's share of the insurance premium would 
simply be a necessary expense of the project. 

In another recent decision applying the general rule, 
the Comptroller General held that the Federal Emergency Man- 
agement Agency could not agree to provide indeterminate 
indemnification to agents and brokers under the National 
Flood Insurance Act. B-201394, April 23, 1981. If FEMA con- 
sidered indemnification necessary to the success of its pro- 
gram, it could either insert a provision limiting the Govern- 
ment's liability to available appropriations or seek broader 
authority from Congress. 

For other cases applying the general rule, see 15 Comp. 
Dec. 405 (1909); 7 Comp. Gen. 507 (1928); 20 Comp. Gen. 95, 
100 (1940); A-95749, October 14, 1938. 

In some of the earlier cases--for example, 7 Comp. 
Gen. 507 and 16 Comp. Gen. 803--GAO noted as further support 
for the prohibition the then-existing principle that the 
United States was not liable for the tortious conduct of its 
employees. Of course, since the enactment of the Federal 
Tort Claims Act (covered in Chapter 11, Part I, this Manual), 
this is no longer true. Thus, the reader should disregard 
any discussion of the Government's lack of tort liability 
appearing in the earlier cases. The thrust of those cases, 
however, the prohibition against indefinite contingent lia- 
bilities, remains valid. 

A limited exception to the ruie was recognized in 
59 Comp. Gen. 705 (1980). In that case, the Comptroller 
General held that the General Services Administration could 
agree to certain indemnity provisions in procuring public 
utility services for Government agencies under the Federal 
Property and Administrative Services Act. 

The extent of the exception carved out by 59 Comp. 
Gen. 705 was discussed in a later decision, B-197583, 
January 19, 1981. There, GAO once again applied the general 
rule and held that the Architect of the Capitol could not 
agree to indemnify the Potomac Electric Power Company for 
loss or damages resulting from PEPCO's performance of tests 
on equipment installed in Government buildings or from 
certain other equipment owned by PEPCO which could be in- 
stalled in Government buildings to monitor electricity use 
for conservation purposes. GAO pointed to two distinguish- 
ing factors that justified -- and limited -- the exception 
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in 59 Comp. Gen. 705. First, in 59 Comp. Gen. 705, there was 
no other source from which the Government could obtain the 
needed utility services. Here, the testing and monitoring 
could be performed by Government employees. The second factor 
is summarized in the following excerpt from B-197583: 

"An even more important distinction, though, is 
that unlike the situation in the GSA case [59 Comp. 
Gen. 7051, the Architect has not previously been 
accepting the testing services or using the impulse 
device from PEPCO and has therefore not previously 
agreed to the liability represented by the proposed 
indemnity agreements. In the GSA case, GSA merely 
sought to enter a contract accepting the same serv- 
ice and attendant liability, previously secured under 
a non-negotiable tariff, at a rate more advantageous 
to the Government. Here, however, the Government has 
other means available to provide the testing and 
monitoring desired." 

Thus, the case did not fall within the "narrow exception 
created by the GSA decision" and the proposed indemnity 
agreement was improper. Citing 59 Comp. Gen. 369, supra, 
however, GAO suggested that the Architect consider the 
possibility of obtaining private insurance. 

As discussed below, indemnification agreements may be 
proper if they are limited to available appropriations and 
are otherwise authorized. 

Before ever getting to the question of amount, for an 
indemnity agreement to be permissible in the first place, it 
must be authorized either expressly or under a necessary 
expense theory (see Chapter 3 ,  this Manual). For example, 
in 1958, the National Gallery of Art asked if it could enter 
into an agreement to indemnify a corporation which was pro- 
viding air conditioning equipment maintenance training to 
members of the Gallery's engineering staff. Under the pro- 
posal, the Gallery would indemnify the corporation for losses 
resulting from death or injury to Gallery employees caused by 
the negligence of the corporation or its employees. In re- 
viewing the proposal, GAO did not find it necessary to 
address the definite vs. indefinite issue. There was simply 
no authority for the Gallery to use appropriated funds to pay 
claims of this type, nor could they be considered authorized 
training expenses under the Government Employees Training Act. 
B-137976, December 4 ,  1958. See also B-201394, April 23, 
1981, supra; 59 Comp. Gen. 369, supra. 

6-44  



The limitation of an indemnity agreement to available 
appropriations may come about in either of two ways: it may 
follow necessarily from the nature of the agreement itself 
coupled with an appropriate obligation or administrative 
reservation of funds, or it may be expressly written into 
the agreement. The latter alternative is the only accept- 
able one where the Government's liability would otherwise 
be potentially unlimited. 

For example, under a contract for the lease of air- 
craft, the Federal Aviation Administration could agree to 
indemnify the owner for loss or damage to the aircraft in 
order to eliminate the need to reimburse the owner for the 
cost of "hull insurance" and thereby secure a lower rental 
rate. The liability could properly be viewed as a necessary 
expense incident to hiring the aircraft, FAA had no-year 
appropriations available to pay for any such liability, and 
the agreement was not indefinite because maximum liability 
was measurable by the fair market value of the aircraft. 
4 2  Comp. Gen. 708 (1963). 

Similarly, where the Government rented buses to trans- 
port Selective Service registrants for physical examination 
or induction, there was no objection to the inclusion of an 
indemnity provision which was a standard provision in the 
applicable motor carrier charter coach tariff. 4 8  Comp. 
Gen. 361 (1968). As in the FAA case, potential liability 
was not indefinite since it was necessarily limited to the 
value of the motor carrier's equipment. 

In B-114860, December 19, 1979, the Farmers Home 
Administration asked whether it could purchase surety bonds 
or enter into an indemnity agreement in order to obtain the 
release of deeds of trust for borrowers in Colorado where 
the original promissory notes had been lost while in FmHA's 
custody. Colorado law required one or the other where the 
cancelled original note could not be delivered to the 
Colorado public trustee. GAO concluded that the indemnity 
agreement was permissible as long as it was limited to an 
amount not to exceed the original principal amount of the 
trust deed. The decision further advised that FmHA should 
administratively reserve sufficient funds to cover its 
potential liability. This aspect of the decision was re- 
considered in B-198161, November 25, 1980. Reviewing the 
particular circumstances involved, GAO was unable to foresee 
situations in which the Government might be required to 
indemnify the public trustee, and accordingly advised FmHA 
that the administrative reservation of funds would not be 
necessary. 
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In cases like 42 Comp. Gen. 708 and 48 Comp. Gen. 361, 
discussed above, even though the Government's potential lia- 
bility is limited and determinable, this fact alone does not 
guarantee that the agency will have sufficient funds avail- 
able should the contingency ripen into an obligation. This 
concern is met in one of two ways. The first is the obliga- 
tion or administrative reservation of sufficient funds to 
cover the potential liability. In particular cases, reserva- 
tion may be determined unnecessary, as in B-198161, supra. 
Also, naturally, a specific directive from Congress will 
render reservation of funds unnecessary. See B-159141, 
August 18, 1967. The second way is for the agreement to 
expressly limit the Government's liability to appropriations 
available at the time of the loss with no implication that 
Congress will appropriate funds to make up any deficiency. 

This second device -- the express limitation of the 
Government's liability to available appropriations -- is 
sufficient to cure an otherwise fatally defective (i.e., 
unlimited) indemnity proposal. GAO has considered this type 
of provision in several contexts. 

For example, the Government may in limited circumstances 
assume the risk of loss t o  contractor-owned property. While 
the maximum potential liability would be determinable, it 
could be very large. Thus, without some form of limitation, 
such an agreement could result in obligations in excess of 
available appropriations. The rules concerning the Govern- 
ment's assumption of risk on property owned by contractors 
and used in the performance of their contracts are set forth 
in 54 Comp. Gen. 824 (1975), modifying B-168106, July 3 ,  1974. 
The rules are summarized below: - 9/ 

--If administratively determined to be in the best 
interest of the Government, the Government may assume 
the risk for contractor-owned property which is used 
solely in the performance of Government contracts. 

--The Government may not assume the risk for contractor- 
owned property which is used solely for non-Government 
work. If the property is used for both Government and 

- 9/ 54 Comp. Gen. 824 overruled a portion of 42 Comp. Gen. 708, 
discussed in the text, to the extent it held that there was 
no need to either obligate or reserve funds. Thus, in a 
situation like 42 Comp. Gen. 708, the agency would presum- 
ably have to either obligate or administratively reserve 
funds or include a provision like the one described in 
54 Comp. Gen. 824. 
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non-Government work and the non-Government portion is 
separable, the Government may not assume the risk re- 
lating to the non-Government work. 

--Where the amount of a contractor's commercial work is 
so insignificant when compared to the amount of the 
contractor's Government work that the Government is 
effectively bearing the entire risk of loss by in 
essence paying the full insurance premiums, the Govern- 
ment may assume the risk if administratively determined 
to be in the best interest of the Government. 

--Any agreement for the assumption of risk by the Govern- 
ment under the above rules must clearly provide that, 
in the event the Government has to pay for losses, pay- 
ments may not exceed appropriations available at the 
time of the losses, and that nothing in the contract 
may be considered as implying that Congress will at a 
later date appropriate funds sufficient to meet 
deficiencies. 

A somewhat different situation was discussed in 60  Comp. 
Gen. 584 (1981), involving an "installment purchase plan" for 
automatic data processing equipment. Under the plan, the 
General Services Administration would make monthly payments 
until the entire purchase price was paid, at which time GSA 
would acquire unencumbered ownership of the equipment. GSA's 
obligation was conditioned on its exercising an option at the 
end of each fiscal year to continue payments for the next 
year. The contract contained a risk of loss provision under 
which GSA would be required to pay the full price for any 
equipment lost or damaged during the term. GAO concluded that 
the equipment should be treated as contractor-owned property 
for purposes of the risk of loss provision, and that the pro- 
vision would be improper unless one of the following conditions 
were met: 

1. The contract must include the provisions specified 
in 5 4  Comp. Gen. 8 2 4 ,  supra, limiting GSA's liability 
to appropriations available at the time of the loss 
and expressly precluding any inference that Congress 
would appropriate sufficient funds to meet any 
deficiency; or 

2. If the contract does not include these provisions, 
then GSA must obligate sufficient funds to cover its 
possible liability under the risk of loss provision. 
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If neither of these conditions are met, the assumption of risk 
clause could potentially violate the Antidificiency Act by 
creating an obligation in excess of available appropriations 
if the contingency occurs. 

In another recent case, the Defense Department and the 
State of New York entered into a contract for New York to 
provide certain support functions for the 1980 Winter Olympic 
Games at Lake Placid, New York. The contract provided for 
Federal reimbursement of any disability benefits which New 
York might be required to pay in case of death or injury of 
persons participating in the operation. The contract speci- 
fied that the Government's liability could not exceed appro- 
priations for assistance to the Games available at the time 
of a disabling event, and that the contract did not imply 
that Congress would appropriate funds sufficient to meet any 
deficiencies. Since these provisions satisfied the test of 
54 Comp. Gen. 824, the indemnity agreement was not legally 
objectionable. B-202518, January 8, 1982. Under this type 
of arrangement, the time to record an obligation would be 
when the agency is notified that a disabling event has 
occurred. The initial recording of course would have to be 
based on an estimate. 

Also, the decision in the National Flood Insurance Act 
case mentioned above (B-201394, April 23, 1981) noted that 
the defect could have been cured by inserting a clause along 
the lines of 54 Comp. Gen. 824. 

In B-201072, May 3, 1982, the Department of Health and 
Human Services questioned the use of a contract clause en- 
titled "Insurance--Liability to Third Persons," found in the 
Federal Procurement Regulations. The clause purported to 
permit Federal agencies to agree to reimburse contractors, 
without limit, for liabilities to third persons for death, 
personal injury, or property damage, arising out of perfor- 
mance of the contract and not compensated by insurance, 
whether or not caused by the contractorls negligence. Since 
the clause purported to commit the Government to an indef- 
inite liability which could exceed available appropriations, 
the Comptroller General found it in violation of the Anti- 
deficiency Act and the Adequacy of Appropriations Act. 
Once again, the decision suggested that use of the clause 
described in 54 Comp. Gen. 824 would be acceptable. 

A statutory exception to the indemnification rules 
exists for certain defense-related contracts by virtue of 
50 U.S .C .  S 1431, often referred to by its Public Law 
designation, Public Law 85-804. The statute evolved from 
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a temporary wartime measure, section 201 of the First War 
Powers Act, 1941, 55 Stat. 838, 839. The implementing 
details on indemnification are found in Executive Order 
No. 10789, as amended. 

The prohibition against incurring indefinite contingent 
liabilities is not limited to indemnification agreements. 
It applies as well to other types of contingent liabilities 
such as contract termination charges. For example, a con- 
tract giving the Government a renewal option contained a 
provision for the payment of "separate charges" in the event 
the Government failed to exercise the option. The separate 
charges were based in part on a percentage of the company's 
"then current commercial catalog" prices. Since the catalog 
prices were subject to change at any time solely at the com- 
pany's discretion, the "separate charges" clause imposed an 
indeterminate contingent liability on the Government and was 
therefore invalid. 56 Comp. Gen. 142, 156-57 (1976). (This 
case is also discussed in the section on the bona fide need 
rule, Chapter 4, this Manual.) 

-- 

To summarize: 

The Government may not enter into an indemnification 
agreement which would impose an indefinite or potentially 
unlimited liability on the Government, with the exception of 
the narrowly limited situation in 59 Comp. Gen. 705. Since 
the obligation or administrative reservation of funds is not 
a feasible option in the indefinite liability situation, the 
only cure is for the agreement to expressly limit the Govern- 
ment's liability to available appropriations with no implica- 
tion that Congress will appropriate the money to meet any 
deficiencies. If the Government's potential liability is 
limited and determinable, an agreement to indemnify will be 
acceptable if it is otherwise authorized and if appropriate 
safeguards are taken to protect against violation of the 
Antideficiency Act. These safeguards may be either the 
obligation or administrative reservation of sufficient funds 
to cover the potential liability, or the inclusion in the 
agreement of a clause expressly limiting the Government's 
liability to available appropriations. 

While the preceding discussion reflects the GAO deci- 
sions as of mid-1982, GAO is aware and remains concerned 
that the guidance provided in those decisions does not solve 
all problems. For example, limiting an indemnification 
agreement to appropriations available at the time of the 
loss, as in 8-202518 (discussed above), may remove the 
"unlimited liability" objection, but it remains entirely 

6-49 



possible that liabilities incurred under such an agreement 
could exhaust the agencyls appropriation and produce further 
Antideficiency Act complications. If an agency thinks that 
indemnification agreements in a particular context are suf- 
ficiently in the Government's interests, GAO's preference is 
for the agency to go to Congress and seek specific statutory 
authority. The indemnification area is a troublesome one, 
and GAO will continue to evaluate it with other concerned 
agencies e 
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E. DEOBLIGATION 

The definition of the term "deobligation" is a "downward 
adjustment of previously recorded obligations." - 10/ 

Deobligations occur for a variety of reasons. Examples 
are: 

--Liquidation in amount less than amount of original 
obligation. 

--Initial obligation determined to be invalid. 

--Reduction of previously recorded estimate. 

--Correction of bookkeeping errors or duplicate 
obligations. 

In addition, deobligation may be statutorily required in some 
instances. An example is 31 U . S . C .  S 686-1, discussed in 
Section B of this Chapter and Chapter 8 ?  this Manual, require- 
ing deobligation of appropriations obligated under an Economy 
Act agreement to the extent the performing agency has not 
incurred valid obligations under the agreement by the end of 
the fiscal year. 

For the most part, there are no "special" rules relating 
to deobligation. Rather, the treatment of deobligations 
follows logically from the principles previously discussed in 
this and preceding Chapters. Thus-- 

--Funds deobligated within the original period of 
obligational availability are once again available 
for new obligations just as if they had never been 
obligated in the first place. Naturally, any new 
obligations are subject to the purpose, time, and 
amount restrictions governing the source 
appropriation. 

--Funds deobligated after the expiration of the 
original period of obligational availability revert 
to the Treasury and are not available for further 
obligation. 52 Comp. Gen. 179 (1972). 

- 10/ Glossary of Terms Used in the Federal Budget Process, 
PAD-81-27? p. 5 6 .  
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A proper and unliquidated obligation should not be 
deobligated unless there is some valid reason for doing so. 
Absent a valid reason, it is improper to deobligate funds 
solely to "free them up" for new obligations. To do so risks 
violating the Antideficiency Act. For example, where a 
Government check issued in payment of some valid obligation 
cannot be promptly negotiated (if, for example, it is 
returned as undeliverable), it is improper to deobligate the 
funds and use them for new obligations. 15 Comp. Gen. 489 
(1935); A-44024, September 21, 1942. (The two cited deci- 
sions deal with provisions of law which have since changed, 
but the thrust of the decisions remains the same. For 
current law, see 31 U.S.C. 132, discussed in Chapter 11, 
Part I ,  this Manual.) The Antideficiency Act violation 
would occur if the payee of the original check subsequently 
shows up and demands payment but the funds are no longer 
available because they have been reobligated and the account 
contains insufficient funds. 

Congress may occasionally by statute authorize an 
agency to reobligate deobligated funds after expiration of 
the original period of availability. This is called 
"deobligation-reobligation" (or "deob-reob") authority. 
Such authority exists only when expressly granted by statute. 
Deobligation-reobligation authority generally contemplates 
that funds will be deobligated only when the original obli- 
gation ceases to exist and not as a device to effectively 
augment the appropriation. See B-173240-O.M., January 23, 
1973. Also, absent statutory authority to the contrary, 
"deob-reob" authority applies only to obligations and not 
to expenditures. Thus, repayments to an appropriation after 
expiration of the original period of obligational avail- 
ability are not available for reobligation. B-121836, 
April 22, 1955. "Deob-reob" authority is not necessary in 
the case of a no-year appropriation. B-200519, November 28, 
1980. 

For a related discussion, see Chapter 4 ,  Section D, 
this Manual (Disposition of Appropriation Balances). 
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F. REPLACEMENT CONTRACTS AND GRANTS 

A s  discussed in Chapter 4 of this Manual, an obligation 
validly incurred in one fiscal year remains available for 
liquidation beyond the end of that fiscal year. Suppose a 
contract or grant is validly awarded in a given fiscal year 
and for one reason or another the contractor or grantee is 
unable to perform. A s  long as the need continues, a new 
contract or grant can be awarded in the same fiscal year 
without problem. However, the situation becomes more com- 
plex if the process is interrupted by a change in fiscal 
year. The question then becomes when a 'replacement" con- 
tract or grant may be awarded in the subsequent fiscal year 
under the original obligation, i.e., chargeable to the prior 
fiscal year's appropriation. 

A considerable body of case law has developed in this 
area and there are clear rules for both contracts and grants. 
The rules define when a change in contractor or grantee re- 
mains chargeable to the prior year's appropriation and when 
it must be considered a new obligation and therefore charge- 
able to current fiscal year funds. These rules are discussed 
in detail elsewhere in this Manual and the purpose of this 
Section is merely to provide appropriate cross-references. 
The rules for contracts are covered in Chapter 4 ,  Section B. 
The rules for grants are covered in Chapter 13, Section C. 
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G. MULTI-YEAR CONTRACTS 

[This Section will be added in a future revision. Some 
discussion of multi-year contracting may be found in 
Chapter 4 of this Manual from the perspective of the 
bona fide need concept, and in Chapter 5 from the 
= p a v e  of the Antideficiency Act . ]  
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CHAPTER 7 

CONTINUING RESOLUTIONS 

A. DEFINITION AND GENERAL CONSIDERATIONS 

The term "continuing resolution" may be defined as 
follows: 

"Legislation enacted by Congress to provide 
budget authority for Federal agencies and/or 
specific activities to continue in operation until 
the regular appropriations are enacted. Continuing 
resolutions are enacted when action on appropria- 
tions is not completed by the beginning of a fiscal 
year. The continuing resolution usually specifies 
a maximum rate at which the obligations may be 
incurred, based on the rate of the prior year, the 
President's budget request, or an appropriation bill 
passed by either or both Houses of the Congress.'' 1/ 

Continuing resolutions are temporary appropriation acts. 
They are intended by Congress to be stop-gap measures enacted 
to keep existing Federal programs functioning after the 
expiration of previous budget authority and until regular 
appropriation acts can be enacted. The Congress resorts to 
the continuing resolution when there is no regular appropria- 
tion for a program, perhaps because the two Houses have not 
yet agreed on common language, because authorizing legislation 
has not yet been enacted, or because the President has vetoed 
an appropriation act passed by the Congress. 58 Comp. 
Gen. 530, 532 (1979). - 2/ 

- 

- 1/ U.S. General Accounting Office, Glossary of Terms Used 
in the Federal Budget Process, PAD-81-27, p. 44. 

- 2/ Continuing resolutions were formerly called "temporary 
resolutions.'' The term "continuing resolution" came 
into widespread use in the early 1960's. For a brief 
historical sketch, see Library of Congress, Congressional 
Research Service, Budget Concepts and Terminology: The 
Appropriations Phase, by Louis Fisher, GGR 74-210 (1974), 
Chapter v. 
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In the 20 years from FY 1962 to FY 1981, 85 percent of 
the appropriation bills for Federal agencies were enacted 
after the start of the fiscal year and thus necessitated con- 
tinuing resolutions. The problems inherent in this situation 
are discussed in a GAO report entitled "Funding Gaps Jeopardize 
Federal Government Operations," PAD-81-31, March 3, 1981. 
In that report, GAO recommended that Congress enact permanent 
legislation to allow all agencies to incur obligations, but 
not expend funds, when appropriations expire, except when 
program authorization has also expired or Congress wants a 
given program suspended. 

There is a clear indication that in enacting continuing 
resolutions Congress intends and expects that the normal 
authorization and appropriation process will eventually pro- 
duce appropriation acts which will replace or terminate the 
budget authority contained in the resolution. Thus, a con- 
tinuing resolution generally provides that funds appropriated 
for an activity by the resolution will no longer be available 
f o r  obligation if the activity is later funded by a regular 
appropriation act, or Congress indicates its intent to end the 
activity by enacting an applicable appropriation act without 
providing for the activity. 58 Comp. Gen. 530, 532 (1979). 
Obligations already incurred under the resolution, however, 
may be liquidated. (But see Section B(5), infra.) It should 
be noted that in recent years, Congress has sometimes acknow- 
ledged at the outset that it was not likely to enact a parti- 
cular regular appropriation act during the current fiscal 
year. See, g., Pub. L. No. 96-86, the continuing resolution 
for fiscal year 1980, which provided budget authority for the 
Legislative Branch for the entire fiscal year. 

Continuing resolutions are enacted as joint resolutions 
making continuing appropriations for a certain fiscal year. 
Although enacted in this form rather than as an act, once 
passed by both Houses of the Congress and approved by the 
President, a continuing resolution is a public law and has 
the same force and effect as any other law. B-152554, 
December 15, 1970; Oklahoma v. Weinberger, 360 F. Supp. 724, 
726 (W.D. Okla. 1973). Having said this, however, it is 
necessary to note that continuing resolutions differ 
considerably from normal appropriation acts. 

Unlike normal appropriation acts, continuing resolutions 
do not usually appropriate specified sums of money. Rather, 
they usually appropriate "such amounts as may be necessary" 
for continuing projects or activities at a certain "rate for 
operations." The rate for operations may be the amount 
provided for the activity in an appropriation act that has 
passed both Houses but has not become law; the lower of the 
amounts provided when each House has passed a different act; 
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the lower of the amounts provided either in an act which has 
passed only one House or in the Administration's budget esti- 
mate; the amount specified in a particular conference report; 
the lower of either the amount provided in the budget estimate 
or the "current rate"; or simply the current rate. Therefore, 
in order to determine the sum of money appropriated for any 
given activity by a continuing resolution, it is necessary to 
examine documents other than the resolution itself. The 
remaining sections of this Chapter discuss these concepts in 
more detail. 

Use of Treasury warrants 

Funds appropriated by a continuing resolution are drawn 
from the Treasury by means -of a Treasury warrant (TFS Form 
6200). 3/  GAO countersigns Treasury warrants under the 
mandate-contained in section 11 of the Act of July 31, 1894, 
as amended, 31 U.S.C. s 76, which provides in pertinent part: 

"All warrants, when authorized by law and 
signed by the Secretary of the Treasury, shall 
be countersigned in the General Accounting 
Office * * *.I' 

Section 115(a) of the Budget and Accounting Procedures 
Act of 1950, 31 U . S . C .  § 66c(a), states: 

"When the Secretary of the Treasury and the 
Comptroller General determine that existing 
procedures can be modified in the interest 
of simplification, improvement, or economy, 
with sufficient safeguards over the control 
and accounting for the public funds, they may 
issue joint regulations providing for the 
waiving, in whole or in part, of the require- 
ments of existing law that-- 

"(1) warrants be issued and counter- 
signed in connection with the receipt, reten- 
tion, and disbursement of public monies and 
trust funds * * *.I' 

- 3/ Treasury Fiscal Requirements Manual for Guidance of 
Departments and Agencies, Vol. I, Part 2, Section 2040. 
A warrant is the official document issued pursuant to 
law by the Secretary of the Treasury that establishes 
the amount of monev authorized to be withdrawn from the 
Treasury. 
supra, note (11, at 81. 

Terms Uied in the Federal Budget Process, 
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Under the authority of this section, the Secretary of the 
Treasury and the Comptroller General have issued Department ' 
of the Treasury--General Accounting Office Joint Regulation 
No, 5, which provides, in paragraph 3 :  

"All requirements of existing law that 
warrants be countersigned are hereby waived 
except as they relate to countersigning of 
warrants issued pursuant to legislation con- 
tinuing appropriations until enactment of 
applicable appropriation acts." - 4/  

Therefore, GAO countersigns only those warrants pertaining to 
funds appropriated by continuing resolutions. 

Under 3 1  U.S.C. S 7 6 ,  it is the responsibility of GAO, 
before countersigning an appropriation warrant, to determine 
whether the amounts specified in the warrant have been 
appropriated by law. 

- 4/ Treasury--GAO Joint Regulations are included as an 
Appendix to Title 7 of the GAO Policy and Procedures 
Manual for Guidance of Federal Agencies. 
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B. RATE FOR OPERATIONS 

Current Rate 

The current rate is equivalent to the total 
amount of money which was available for obliga- 
tion for an activity during the fiscal year 
previous to the one for which the continuing 
resolution is enacted. 

The term "current rate" is used in continuing resolutions 
to indicate the level of spending which Congress desires for a 
program. For example, a resolution may appropriate sufficient 
funds to enable a program to operate at a rate for operations 
"not in excess of the current rate," or at a rate "not in 
excess of the lower of the current rate" or the rate provided 
in a certain bill. 

Current rate refers to a sum of money rather than a pro- 
gram level. 58 Comp. Gen. 530, 533 (1979); B-194362, May 1, 
1979. Thus, when a continuing resolution appropriates in 
terms of the current rate, the amount of money available 
under the resolution will be limited by that rate, even though 
an increase in the minimum wage may force a reduction in the 
number of people participating in an employment program 
(B-194063, May 4, 1979), or an increase in the mandatory level 
of assistance will reduce the number of meals provided under a 
meals for the elderly program (B-194362, May 1, 1979). There 
are, however, exceptions to this rule. For example, the FY 
1980 continuing resolution was construed as appropriating 
sufficient funds to support an increased number of Indochinese 
refugees in view of explicit statements by both the Appropria- 
tions and the Budget Committees that the resolution was 
intended to fund the higher program level. B-197636, 
February 25, 1980. Also,  the legislative history of the con- 
tinuing resolution for FY 1981 (Pub. L. No. 96-369, 94 Stat. 
1351) indicates that in some instances "current rate" must be 
interpreted so as to avoid reducing existing program levels. 

The term "current rate" refers to the rate of operations 
carried on within the appropriation for the prior fiscal year. 
B-152554, December 6, 1963. The current rate is equivalent 
to the total appropriation, or the total funds which were 
available for obligation, for an activity during the previous 
fiscal year. 58 Comp. Gen. 530, 533 (1979); B-194063, 
May 4, 1979; B-194362, May 1, 1979; B-164031(1), December 13, 
1972. Funds administratively transferred from the account 
during the *fiscal year, under authority contained in substan- 
tive legislation, should not be deducted in determining the 
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current rate. B-197881, April 8, 1980; B-152554, November 4, 
1974. It follows that funds transferred into the account 
during the fiscal year pursuant to statutory authority should 
be excluded. B-197881, supra. 

In those instances in which the program in question has 
been funded by one-year appropriations in prior years, the 
current rate is equal to the total funds appropriated for the 
program for the previous fiscal year. 58 Comp. Gen. 530, 
supra; B-194362, supra. In those instances in which the pro- 
gram has been funded by multiple-year or no-year funds in 
prior years, the current rate is equal to the total funds 
appropriated for the previous fiscal year plus the total of 
unobligated budget authority carried over into the previous 
year from prior years. 58 Comp. Gen. 530, supra; B-152554, 
October 9, 1970. 

One apparent deviation from this calculation of current 
rate occurred in 58 Comp. Gen. 530, supra, a case involving 
the CETA program. In that decision, the Comptroller General, 
in calculating the current rate under the 1979 resolution, 
included funds appropriated in a 1977 appropriation act and 
obligated during 1977. Ordinarily, only funds appropriated 
by the fiscal year 1978 appropriation act, and carry-over 
funds unobligated at the beginning of fiscal year 1978, would 
be included in the current rate. However, in this instance 
the funds appropriated in 1977 were included because it was 
clear from the legislative history of the appropriation act 
that Congress intended these funds to be an advance of appro- 
priations for fiscal year 1978. Accordingly, the Congress 
did not appropriate funds for this activity in the fiscal 
year 1978 appropriation act. Thus, in order to ascertain the 
actual amount available for the activity for fiscal year 1978, 
it was necessary to include the advance funding provided by 
the 1977 appropriation act. The rationale used in this deci- 
sion would apply only when it is clear that Congress was pro- 
viding advance funding for the reference fiscal year in an 
earlier year's appropriation act. 

Where funding for the preceding fiscal year covered only 
a part of that year, it may be appropriate to "annualize" the 
previous year's appropriation in order to determine the cur- 

June 15, 1982), in which the FY 1981 appropriation for a 
particular program had been contained in a supplemental appro- 
priation act and was intended to cover only the last quarter 
of the fiscal year. The current rate for purposes of the 
FY 1982 continuing resolution was four times the FY 1981 
figure. 

rent rate. This was the result in 61 Comp. Gen. - (B-206571, 
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(2) Rate Not Exceeding the Current Rate 

When a resolution appropriates funds to 
continue an activity at a rate for operations 
"not in excess of the current rate," the 
amount of funds appropriated by the resolution 
is equal to the current rate less any unobli- 
gated balance carried over into the present 
year . 

The current rate is equivalent to the total amount of 
funds that was available for obligation for a project or 
activity in the previous fiscal year. When the continuing 
resolution appropriates funds to continue an activity at a 
rate for operations "not in excess of the current rate," it 
is the intent of Congress that the activity have available for 
obligation in the present fiscal year no more funds than it 
had available for obligation in the previous fiscal year. 
Therefore, if there is a balance of unobligated funds which 
can be carried over into the present fiscal year, this balance 
must be deducted from the current rate in determining the 
amount of funds appropriated by the continuing resolution. 
If this were not done, the program would be funded at a higher 
level in the present year than it was in the previous year, 
which is not permitted by the language of the resolution. x., 58 Comp. Gen. 530, 535 (1979). 

For example, suppose the continuing resolution for 
fiscal year 1979 appropriates sufficient funds to continue an 
activity at a rate not exceeding the current rate. The cur- 
rent rate, or the total amount which was available for obli- 
gation in fiscal year 1978, is $1,000,000. Of this amount, 
$100,000 remains unobligated at the end of 1978, and is avail- 
able for obligation in fiscal year 1979. If the activity is 
to operate at a rate not to exceed the current rate, 
$1,000,000, then the resolution can appropriate no more than 
the difference between the current rate and the carry-over 
from 1978 to 1979, or $900,000. If the resolution were inter- 
preted as appropriating the full current rate, then a total 
of $1,100,000 would be available for fiscal year 1979, and the 
activity would be able to operate at a rate in excess of the 
current rate, a result prohibited by the language of the reso- 
lution. An unobligated balance which does not carry over into 
the present fiscal year does not have to be deducted. B-152554, 
November 4, 1974. 
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( 3 )  Pattern of Obligations - 5/ 

An agency may determine the pattern of its 
obligations under a continuing resolution 
so long as it operates under a plan which 
will keep it within the rate for operations 
limit set by the resolution. If an agency 
usually obligates most of its annual budget 
in the first month or first quarter of the 
fiscal year it may continue that pattern 
under the resolution. If an agency usually 
obligates funds uniformly over the entire 
year, it will be limited to that pattern 
under the resolution, unless it presents 
convincing reasons why its pattern must be 
changed in the current fiscal year. 

Continuing resolutions are often enacted to cover a 
limited period of time, such as a month or a calendar quarter. 
The time limit stated in the resolution is the maximum period 
of time during which funds appropriated by the resolution are 
available for obligation. 

However, this limited period of availability does not 
affect the amount of money appropriated by the resolution. 
The rate for operations specified in the resolution, whether 
in terms of an appropriation act which has not become law, 
a budget estimate, or the current rate, is an annual amount. 
The continuing resolution, in general, regardless of its 
period of duration, appropriates this full annual amount. 
See, B-152554, November 4, 1974. 

Because the appropriation under a continuing resolution 
is the full annual amount, an agency may generally follow any 
pattern of obligating funds, so long as it is operating under 
a plan which will enable continuation of activities throughout 
the fiscal year within the limits of the annual amount appro- 
priated. Thus, under a resolution with a duration of one 
month, and which appropriates funds at a rate for operations 
not in excess of the current rate, the agency is not neces- 
sarily limited to incurring obligations at the same rate it 
incurred them in the corresponding month in the previous year. 
B-152554, December 6, 1963. 

- 5/ As noted, a continuing resolution technically appropriates 
the full annual amount. This subsection deals with the 
rate at which the Treasury Department and GAO will warrant 
funds over to the agencies for obligation. 
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However, the pattern of obligations in prior years does 
provide a framework for determining the proper pattern of obli- 
gations under the continuing resolution. For example, if the 
activity is a formula grant program, in which nearly all appro- 
priated funds are normally obligated at the beginning of the 
fiscal year, then the full annual amount will be made avail- 
able to the agency under the resolution, even though the reso- 
lution may be in effect for only one month. However, if the 
activity is salaries and expenses, in which funds are normally 
obligated uniformly throughout the year, then the amount made 
available to the agency will be only one-twelfth of the annual 
amount under a one-month resolution or one-fourth of the annual 
amount under a calendar quarter resolution. B-152554, 
February 17, 1972. 

Congress can, of course, alter the pattern of obligations 
by the language of the resolution. For example, if the resolu- 
tion limits obligations in any calendar quarter to one-fourth 
the annual rate, the agency is limited to that one-fourth rate 
regardless of its normal pattern of obligations. B-152554, 
October 16, 1973. Further, even if the resolution itself 
does not have such limitations, but the legislative history 
clearly shows the intent of Congress that only one-fourth the 
annual rate be obligated each calendar quarter, only this 
amount will be made available unless the agency can demon- 
strate a real need to exceed that rate. B-152554, 
November 4 ,  1974. 

Apportionment 

The requirement that appropriations be apportioned by 
the Office of Management and Budget, imposed by the Anti- 
deficiency Act (Chapter 5, this Manual), applies to funds 
appropriated by continuing resolution as well as regular 
appropriations. 

Typically, OMB permits some continuing resolution funds 
to be apportioned automatically. For example, if a given 
continuing resolution covers 10 percent of a fiscal year, OMB 
may permit 10 percent of the appropriation to be apportioned 
automatically. The agency can go directly to the Treasury 
Department to obtain a warrant for these funds without seek- 
ing a specific apportionment. Under such an arrangement, if 
program requirements produced a need for additional funds, 
the agency would have to seek an apportionment from OMB for 
the larger amount. 

Apportionment requirements may vary from year to year 
because of differences in duration and other aspects of 
applicable continuing resolutions. OMB's policy (as of early 
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1982) is to announce its apportionment requirements for a 
given fiscal year in the form of an OMB Bulletin reflecting 
the particular continuing resolution for that year. 

(41 Liauidation of Contract Authority 

When in the previous fiscal year the Congress 
has provided an agency with contract authority, 
the continuing resolution must be interpreted 
as appropriating sufficient funds to liquidate 
that authority. 

When an activity operates on the basis that in one year 
the Congress provides contract authority to the agency and 
in the next year appropriates funds to liquidate that 
authority, then a continuing resolution in the second year 
must be interpreted as appropriating sufficient funds to 
liquidate the outstanding contract authority. Thus, there 
is no "rate for operations" limitation in connection with 
the liquidation of due debts based on validly executed con- 
tracts entered into under the authority of Congress. In 
this context, rate for operations limitations only apply 
to new contract authority for the present fiscal year. 
B-114833, November 12, 1974. These principles would pre- 
sumably apply equally with respect to multi-year contract 
authority. 

(5) Rate for Operations Exceeds Final Appropriation 

If an agency operating under a continuing resolution 
incurs obligations within the rate for operations limit, but 
the Congress subsequently appropriates a total annual amount 
less than the amount of these obligations, the obligations 
remain valid. B-152554, February 17, 1972. 

For example, a continuing resolution for a period of one 
month may have a rate for operations limitation of the current 
rate. The activity being funded is a grant program and the 
agency obligates the full annual amount during the period of 
the resolution. The Congress then enacts a regular appropria- 
tion act which appropriates for the activity an amount less 
than the obligations already incurred by the agency. Under 
these circumstances, the obligations incurred by the agency 
remain valid obligations of the United States. 

Should such a situation occur, the agency must not incur 
any further obligations. Further, the agency should attempt 
to negotiate its obligations downward to come within the 
actual sum finally appropriated by the Congress. If this is 
not possible, a deficiency appropriation to liquidate the 
excess obligations must be sought. 
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C. PROJECTS OR A C T I V I T I E S  

"P ro jec t s  or a c t i v i t i e s "  a s  used i n  continuing 
r e so lu t ions  may have two meanings. When de te r -  
mining  which Government programs a r e  covered by 
t h e  r e s o l u t i o n ,  and t h e  r a t e  f o r  opera t ions  
l i m i t ,  t h e  term " p r o j e c t  o r  a c t i v i t y "  r e f e r s  t o  
t h e  t o t a l  appropr ia t ion  r a t h e r  than t o  s p e c i f i c  
a c t i v i t i e s .  When determining whether an ac t iv -  
i t y  was authorized o r  ca r r i ed  o u t  i n  t h e  pre- 
vious year ,  the  term " p r o j e c t  o r  a c t i v i t y "  may 
r e f e r  t o  t h e  s p e c i f i c  a c t i v i t y .  

The term " p r o j e c t s  or  a c t i v i t i e s "  is used i n  two contexts  
i n  continuing r e so lu t ions .  F i r s t  i t  is  used i n  t h e  appropria- 
t i n g  language t o  ind ica t e  w h i c h  Government programs a r e  t o  be 
funded and a t  what r a t e .  Thus a r e so lu t ion  might appropr ia te  
s u f f i c i e n t  f u n d s  t o  continue "p ro jec t s  or a c t i v i t i e s  provided 
f o r "  i n  a c e r t a i n  appropr ia t ion  b i l l  " a t  a r a t e  of opera t ions ,  
and t o  t h e  e x t e n t  and i n  t h e  manner" provided i n  t h e  b i l l .  
Occasionally Congress w i l l  use only t h e  term " a c t i v i t i e s "  by 
appropriat ing s u f f i c i e n t  f u n d s  " fo r  continuing t h e  following 
a c t i v i t i e s ,  b u t  a t  a r a t e  f o r  opera t ions  not  i n  excess of t h e  
c u r r e n t  r a t e . "  

When used i n  t h i s  contex t ,  " p r o j e c t s  or  a c t i v i t i e s "  or 
simply " a c t i v i t i e s "  does not  r e f e r  t o  s p e c i f i c  items contained 
a s  a c t i v i t i e s  i n  t h e  Adminis t ra t ion 's  budget  submission or  i n  
a committee r epor t .  Rather, the  term r e f e r s  t o  t h e  appropria- 
t i o n  f o r  t h e  previous f i s c a l  year.  6/ T h u s ,  if a r e so lu t ion  
appropr ia tes  f u n d s  t o  continue "p ro jec t s  or  a c t i v i t i e s "  unde r  
a c e r t a i n  au thor iz ing  a c t  a t  a r a t e  f o r  opera t ions  no t  exceed- 
i n g  t h e  c u r r e n t  r a t e ,  t h e  agency i s  opera t ing  w i t h i n  t h e  l i m i t s  
of t h e  r e so lu t ion  so long a s  the  t o t a l  of ob l iga t ions  under t h e  
appropr ia t ion  does not  exceed t h e  c u r r e n t  r a t e .  W i t h i n  t h e  
appropr ia t ion ,  an agency may fund  a p a r t i c u l a r  a c t i v i t y  a t  a 
higher r a t e  than t h a t  a c t i v i t y  was funded  i n  t h e  previous year 
and s t i l l  not  v i o l a t e  t h e  c u r r e n t  r a t e  l i m i t a t i o n .  

T h i s  pos i t i on  is not  s t a t e d  e x p l i c i t l y  i n  t h e  dec is ions .  
Rather,  i t  follows from dec is ions  s u c h  a s  B-162447,  
March 8 ,  1971 ,  read i n  conjunction w i t h  dec i s ions  on t h e  
a v a i l a b i l i t y  of lump-sum appropr ia t ions .  (See Chapter 2, 
Section F ,  and Chapter 5 ,  t h i s  Manual.) O f  course,  i f  
t h e  appropr ia t ion  f o r  t h e  preceding f i s c a l  year was a 
l ine-item appropr ia t ion ,  t h e n  t h e  scope of " p r o j e c t  o r  
a c t i v i t y "  w i l l  be 1 i m i  ted accordingly.  
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An exception to the interpretation that projects or 
activities refers to the appropriation in existence in the 
previous fiscal year occurred in 58 Comp. Gen. 530 (1979). 
In prior years, CETA programs had been funded in two separate 
appropriations--Employment and Training Assistance, and 
Temporary Employee Assistance. The individual programs under 
the two appropriations differed only in that the number of 
jobs provided under Temporary Employment Assistance depended 
on the condition of the national economy. 

Concurrently with the enactment of the 1979 continuing 
resolution, Congress amended the CETA authorizing legislation 
so that certain programs previously operating under the Temp- 
porary Employment Assistance appropriation were to operate in 
fiscal year 1980 under the Employment and Training Assistance 
appropriation. Under these circumstances, had the Comptroller 
General interpreted "activities under the Comprehensive 
Employment and Training Act" as referring to the two separate 
appropriations made in the previous year, and calculated the 
current rates accordingly, there would have been insufficient 
funds available for the now increased programs under the 
Employment and Training Assistance appropriation, and a sur- 
plus of funds available for the decreased programs under the 
Temporary Employment Assistance appropriation. To avoid this 
result, the Comptroller General interpreted the 1979 continu- 
ing resolution as appropriating a single lump-sum amount for 
all CETA programs, based on the combined current rates of the 
two appropriation accounts for the previous year. See 58 Comp. 
Gen. 530, at 535-36. 

The term "projects or activities" has also been used in 
continuing resolutions to prohibit the use of funds to start 
new programs. Thus, many resolutions have contained a section 
stating that no funds made available under the resolution 
shall be available to initiate or resume any project or activ- 
ity which was not conducted during the previous fiscal year. 
Used in this context the term "projects or activities" refers 
to the individual program rather than the total appropriation. 
See 52 Comp. Gen. 270 (1972); 35 Comp. Gen. 156 (1955). 

One exception to this interpretation occurred in B-178131, 
March 8 ,  1973. In that instance, in the previous fiscal year 
funds were available generally for construction of buildings, 
including plans and specifications. However, a specific con- 
struction project was not actually under way during the pre- 
vious year. Nonetheless it was decided that, because funds 
were available generally for construction in the previous 
year, this specific project was not a new project or activity 
and thus cbuld be funded under the continuing resolution. 
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In recent years Congress has resolved the different 
interpretations of "project or activity" by altering the 
language of the new program limitation. Rather than limit- 
ing funds to programs which were actually conducted in the 
previous year, the more recent resolutions prohibit use of 
funds appropriated by the resolution for "any project or 
activity for which appropriations, funds, or other authority 
were not available" during the previous fiscal year. Thus, 
if an agency had authority and sufficient funds to carry out 
a particular program in the previous year, that program is 
not a new project or activity regardless of whether it was 
actually operating in the previous year. 

A variation occurred in 60 Comp. Gen. 263  (1981). A 
provision of the Higher Education Act authorized loans to 
institutions of higher education from a revolving f u n d ,  not 
to exceed limitations specified in appropriation acts. Con- 
gress had not released money from the loan fund since 1978. 
The FY 1981 continuing resolution provided funds to the 
Department o f  Education based on its regular FY 1981 appro- 
priation bill as passed by the House of Representatives. 
The House-passed version included $25 million for the higher 
education loans. Since the continuing resolution did not 
include a general prohibition against using funds for pro- 
jects not funded during the previous fiscal year, the $25 
million from the loan fund was available under the continu- 
ing resolution, notwithstanding that the program had not 
been funded in the previous year. 
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D. RELATIONSHIP TO OTHER LEGISLATION 

Not Otherwise Provided For 

Continuing resolutions often appropriate funds to 
continue projects "not otherwise provided for." This language 
limits funding to those programs which are not funded by any 
other appropriation act. Programs which received funds under 
another appropriation act are not covered by the resolution 
even though the authorizing legislation which created the pro- 
gram is mentioned specifically in the continuing resolution. 
See B-183433, March 28, 1979. For example, if a resolution 
appropriates funds to continue activities under the Social 
Security Act, and a specific program under the Social Security 
Act has already been funded in a regular appropriation act, 
the resolution does not appropriate any additional funds for 
that program. 

(2) Status of Bill or Budget Estimate Used as Reference 

When a continuing resolution appropriates funds 
at a rate for operations specified in a certain 
bill or in the administration's budget estimate, 
the status of the bill or estimate on the date 
the resolution passes is controlling, unless the 
resolution specifies some other reference date. 

A continuing resolution will often provide funds to 
continue activities at a rate provided in a certain bill that 
has passed one or both Houses of Congress, or at the rate 
provided in the Administration's budget estimate. In such 
instances, the resolution is referring to the status of the 
bill or budget estimate on the date the resolution became law. 
B-164031(2).17, December 5, 1975; B-152098, January 30, 1970. 

For example, the resolution may provide that activities 
are to be continued at the current rate or at the rate pro- 
vided in the budget estimate, whichever is lower. The budget 
estimate referred to is the one in existence at the time the 
resolution is enacted, and the rate for operations cannot be 
increased by a subsequent upward revision of the budget 
estimate. B-164031(2).17, supra. 

Also, if a resolution provides that activities are to 
continue at the rate provided in a certain appropriation bill, 
the resolution is referring to the status of the bill on the 
date the resolution is enacted. A later veto of the bill by 
the President would not affect the continuation of programs 
under the resolution. B-152098, January 15, 1973. 
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Where a continuing resolution provides funds based on a 
reference bill, this includes restrictions or limitations con- 
tained in the reference bill, as well as the amounts appro- 
priated, unless the continuing resolution provides otherwise. 
B-116069, July 10, 1953; B-199966, September 10, 1980. 

A provision in a continuing resolution using a reference 
bill may incorporate legislative history. For example, a 
continuing resolution may appropriate funds as provided in a 
particular reference bill at a rate for operations provided 
for in the conference report on the reference bill. Provi- 
sions of this type are discussed in B-204449, November 18, 
1981, and B-205523, November 18, 1981. 

(3) More Restrictive Authority 

The "more restrictive authority," as that term 
is used in continuing resolutions, is the 
version of a bill which gives an agency less 
discretion in obligating and disbursing funds 
under a certain program. 

Continuing resolutions will often appropriate funds to 
continue projects or activities at the rate provided in either 
the version of an appropriation act that has passed the House 
or the version that has passed the Senate, which ever is lower 
I1or under the more restrictive authority." In such an 
instance, the version of the bill which appropriates the 
lesser amount of money for an activity will be controlling. 
If both versions of the bill appropriate the same amount, 
the version which gives the agency less discretion in obligat- 
ing and disbursing funds under a program is the "more restric- 
tive authority" and will be the reference for continuing the 
program under the resolution. B-152098, March 26, 1973; 
B-152554, December 15, 1970. 

In addition, continuing resolutions frequently provide 
that a provision "which by its terms is applicable to more 
than one appropriation" and which was not included in the 
applicable appropriation act for the preceding fiscal year 
will not be applicable to funds or authority under the 
resolution unless it was included in identical form in the 
relevant appropriation bill as passed by both the House and 
the Senate. Thus, in 52 Comp. Gen. 71 (1972), a provision in 
the House version of the 1973 Labor Department appropriation 
act prohibited the use of "funds appropriated by this Act" 
for Occupational Safety and Health Act inspections of firms 
employing 25 persons or less. The Senate version contained 
the identical provision except that 1115" was substituted for 
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''25.'' The continuing resolution for that year contained both 
the "more restrictive authority" and the "applicable to more 
than one appropriation" provisions. The Comptroller General 
concluded that, even though the House provision was more 
restrictive, the OSHA provision did not apply to funds under 
the continuing resolution since it had not been contained in 
the 1972 appropriation act and by its terms it was applicable 
to more than one appropriation (i.e.r - it applied to the entire 
appropriation act). See also B-142011, August 6, 1969. 

(4) Lack of Authorizing Legislation 

The specific inclusion of a program in a continuing 
resolution will provide both authorization and funding to 
continue the program despite the expiration of the appropria- 
tion authorization legislation. Thus, for example, if the 
continuing resolution specifically states that the School 
Breakfast Program is to be continued under the resolution, 
the program may be continued although funding authorization 
legislation for the program expires prior to or during the 
period the resolution is in effect. See 55 Comp. Gen. 289, 
292 (1975). 

Similarly, if it is clear from the legislative history 
that Congress intends that certain programs shall continue 
under the resolution despite the lack or expiration of 
authorizing legislation, the resolution will act both as 
authorization and appropriation. See, e.g., Joint Resolution 
Making Continuing Appropriations for Fiscal Year 1979, and 
for Other Purposes, Pub. L. No. 95-482 (October 18, 19781, 
92 Stat. 1603. 

Appropriation bills sometimes contain provisions making 
the availability of the appropriations contingent upon the 
enactment of additional authorizing legislation. If a con- 
tinuing resolution used a bill with such a provision as a 
reference, and if the authorizing legislation was not enacted, 
the amount contained in the appropriation bill, and therefore 
the amount appropriated by the continuing resolution, would 
be zero. To avoid this possibility, a continuing resolution 
may contain a provision suspending the effectiveness of such 
"contingency" provisions for the life of the resolution. 
Such a suspension provision will be applicable only until the 
referenced appropriation bill is enacted into law. 55 Comp. 
Gen. 289, 294 (1975). 
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E. DURATION 

Continuing resolutions generally provide that the budget 
authority provided for an activity by the resolution shall 
remain available until (a) enactment into law of a regular 
appropriation for the activity, (b) enactment of the applic- 
able appropriation by both Houses of Congress without provi- 
sion for the activity, or (c) a fixed cutoff date, whichever 
occurs first. Once either of the first two conditions occurs, 
or the cutoff date passes, funds appropriated by the resolu- 
tion are no longer available for obligation and new obliga- 
tions may be incurred only if a regular appropriation is made 
or if the termination date of the resolution is extended. 

The second condition will be considered to have occurred 
only when it is clear that Congress intended to terminate the 
activity. Thus, in B-164031(1), March 14, 1974, although a 
regular and supplemental appropriation act had been enacted 
without provision fo r  a program, the Comptroller General 
decided that funds for the program were still available under 
the continuing resolution. In this case, the legislative 
history indicated that in enacting the regular appropriation 
act, Congress was providing funding for only some of the pro- 
grams normally funded by this act and was deferring consider- 
ation of other programs, including the one in question. 
Therefore, the second condition was not applicable. Moreover, 
because supplemental appropriations are intended to provide 
funding only for new or additional needs, omission of the pro- 
gram from the supplemental did not trigger the second cutoff 
provision. 

The duration provision was also involved in two 1979 
cases. The continuing resolution for fiscal year 1979 in- 
cluded the duration provision described in the first paragraph 
of this subsection, with a cutoff date of September 30, 1979. 
However, the Comprehensive Employment and Training Act of 1973, 
as amended, provided that "notwithstanding any other provision 
of law, unless enacted in specific limitation of the provisions 
of this subsection," appropriations to carry out the CETA pro- 
gram shall remain available for two years. Applying the prin- 
ciple that the specific provision governs over the more general 
(see Chapter 2, Section F, this Manual), it was held that funds 
appropriated for CETA under the continuing resolution were 
available for obligation for two years in accordance with the 
Comprehensive Employment and Training Act. B-194063, May 4, 
1979; B-115398.33, March 20, 1979. 
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The period of availability of funds under the resolution 
can be extended by Congress by amending the fixed cutoff date 
stated in the resolution. B-165731(1), November 10, 1971; 
B-152098, January 30, 1970. The extension may run beyond 
the session of Congress in which it is enacted. B-152554, 
December 15, 1970. 

Once the applicable appropriation is enacted into law, 
expenditures made under the continuing resolution are charged 
to that appropriation. See, e.g., Pub. L. No. 96-86 
(October 12, 19791, S 105, 9 3 X t .  660. 

Impoundment 

The duration of a continuing resolution is relevant in 
determining the application of the Impoundment Control Act 
(Chapter 2, Section E, this Manual). Impoundment in the 
context of continuing resolutions was discussed in a letter 
to the Chairman of the House Budget Committee, B-205053, 
December 31, 1981. Generally, the withholding from obliga- 
tion of funds provided under a continuing resolution would 
constitute an impoundment. Where the continuing resolution 
runs for only part of a fiscal year, the withholding, even 
if proposed for the duration of the continuing resolution, 
should be classified as a deferral rather than a rescission. 
Withholding funds during a temporary continuing resolution 
is different from withholding them for the life of a regular 
annual appropriation in that, in the former situation, Con- 
gress is still deliberating over the regular funding levels. 
Also, deferred funds are not permanently l o s t  when a continu- 
ing resolution expires if a subsequent funding measure is 
passed . 

Under this interpretation, classification as a 
rescission would presumably still be appropriate where a 
regular appropriation is never passed, the agency is operat- 
ing under continuing resolution authority for the entire 
fiscal year, and the timing of the withholding is such that 
insufficient opportunity would remain to utilize the funds. 
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CHAPTER 10 

LIABILITY AND RELIEF OF ACCOUNTABLE OFFICERS 

The concept that a person should be held accountable for 
funds in his or her care is not peculiar to the Government. 
If you get a job as a cashier at your local supermarket and 
come up short at the end of the day, you will probably be 
forced to make up the shortage from your own pocket. The 
store manager does not have to prove the loss was your fault. 
The very fact that the money is not there is sufficient to 
make you liable. Of course, if your cash register is emptied 
by an armed robber and you are in no way implicated, you will 
be off the hook. 

Just like the private business enterprise, the Govern- 
ment loses money in many ways. It is lost; it is stolen; 
it is paid out improperly; it is embezzled. Sometimes the 
money is recovered; often it is not. If Government funds 
are lost because of some employee's misconduct or careless- 
ness, and if the responsible employee is not required to 
make up the loss, the result is that the taxpayer ends up 
paying twice for the same thing, or paying for nothing. 

When you accept the job at the supermarket, you do so 
knowing perfectly well that you will be potentially liable 
for losses. There is no reason why the Government should 
operate any differently. If anything, there is a stronger 
case for the liability of Government employees since they 
are, in effect, trustees for the taxpayers (themselves 
included). This Chapter will explore these concepts--the 
liability and relief of Government officers and employees 
who are entrusted with public funds. In Government 
language, they are called "accountable officers." 

A. WHO IS AN ACCOUNTABLE OFFICER - 1/ 

An accountable officer is any Government officer or em- 
ployee who by reason of his or her employment is responsible 

- 1/ This Chapter deals with accountability for funds rather 
than property. The standard with respect to funds is 
somewhat stricter in that, while an employee may be held 
liable for losses of property due to his fault or negli- 
gence, he is not viewed as an "insurer" with respect to 
property. See B-167126, August 28, 1978; B-151156, 
December 30, 1963. See also Chapter 11 (Part 11), this 
Manual. 
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for or has custody of Government funds. 59 Comp. Gen. 113, 
114 (1979); B-188894, September 29, 1977. See also Title 7, 
GAO Policy and Procedures Manual for Guidance of Federal 
Agencies, Chapter 7. Accountable officers encompass such 
officials as authorized civilian and military disbursing 
officers, certifying officers, collecting officers and other 
employees who by virtue of their employment have custody of 
Government funds. The various types of accountable officers 
are described below. 

(1) Certifyinq Officers 

Accountability for public funds in civilian agencies 
generally rests with the certifying officer who has been 
charged with the responsibility of certifying vouchers for 
payment. Unlike a disbursing officer or a collector of 
public moneys, a certifying officer has no public funds in 
his physical possession and is accountable for and required 
to make good to the Government only the amount of any illegal 
or improper payment resulting from his certification. The 
liability and relief of certifying officers are discussed in 
Sections B(1) and C(4) of this chapter. 

(2) Disbursing Officers 

A disbursing officer is an officer or employee of a 
Federal department, agency, or corporation, or a military 
officer of a military department, designated to disburse 
moneys and render accounts in accordance with laws and regu- 
lations governing the disbursement of public moneys. A s  one 
court has stated in another context: 

"We do not find the term 'disbursing officer' 
statutorily defined, probably because it is self- 
definitive. It can mean nothing except an officer 
who is authorized to disburse funds of the United 
States." 

Romney v. United States, 167 F.2d 521, 526 (D.C. Cir. 1948). 

He must: (a) disburse moneys only upon, and in strict 
accordance with, vouchers duly certified by the head of the 
department, establishment, or agency concerned, or by an 
officer or employee thereof duly authorized in writing by 
such head to certify such vouchers; (b) make such examination 
of vouchers as may be necessary to ascertain whether they are 
in proper form, duly certified and approved, and correctly 
computed on the basis of the facts certified; and (c) be held 
accountable accordingly, except that accountability for the 
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cor rec tness  of computations of c e r t i f i e d  vouchers l i e s  w i t h  
t h e  c e r t i f y i n g  o f f i c e r  and not t h e  d i sburs ing  o f f i c e r .  
31 U.S.C.  $ S  82b, 82f. (Since the  m i l i t a r y  departments do 
not  use c e r t i f y i n g  o f f i c e r s ,  these  provis ions do not  apply t o  
them. 31 U.S.C. $ 82e. However, t h e  m i l i t a r y  d isburs ing  
o f f i c e r  i s  no less accountable f o r  the  funds f o r  which he i s  
respons ib le . )  Additional d i sburs ing  o f f i c e r  r e s p o n s i b i l i t i e s  
a r e  found i n  31 U.S.C. $ 492(a ) .  

( 3 )  Cashiers 

A cash ie r  is  an o f f i c e r  or employee of a Federal depart-  
ment, agency, o r  corporat ion who, having been recommended by 
t h e  head of t h e  a c t i v i t y ,  has been designated a s  a cash ie r  by 
the  o f f i c e r  respons ib le  f o r  making d i s b u r s e m e n t s  and thereby 
authorized t o  perform l i m i t e d  cash d isburs ing  func t ions  or  
o ther  cash opera t ions .  2/ W i t h  respec t  t o  d isburs ing  func- 
t i o n s  under Executive OFder 6166 ( J u n e  1 0 ,  1933 ,  a s  amended), 

a r e  divided i n t o  ca t egor i e s  a s  follows: 

Class A Cashier -- A cashier  who rece ives  an 
advance from a d i s b u r s i n g  o f f i c e r  f o r  an imprest 
fund, and is  personal ly  accountable t o  the  d i s -  
bursing o f f i c e r  fo r  t h e  funds advanced. The Class 
A Cashier is  not authorized t o  advance an imprest 
fund t o  another cash ier  except h i s  a l t e r n a t e .  

Class B Cashier -- A cash ie r  who rece ives  an 
advance from a d isburs ing  o f f i c e r  f o r  an imprest  
fund  and is  authorized t o  advance an imprest  fund 
t o  h i s  own a l t e r n a t e  and t o  a sub-cashier. The 
Class B Cashier i s  accountable i n  h i s  own name t o  
t h e  d i sburs ing  o f f i c e r  f o r  t h e  e n t i r e  amount of t h e  
advance received. 

Class D Cashier -- A cash ie r  who rece ives  an advance 
from a d isburs ing  o f f i c e r  s o l e l y  f o r  change-making 
purposes. H e  may advance funds t o  sub-cashiers f o r  
change-making purposes only upon au tho r i za t ion  of 
t h e  d i sburs ing  o f f i c e r  from whom he received t h e  
advance. The  Class D Cashier i s  accountable i n  h i s  
own name t o  t h e  d i sburs ing  o f f i c e r  f o r  t he  e n t i r e  
amount of t h e  advance received.  

2/ De f in i t i ons  of t h e  var ious types of c a s h i e r s  a r e  taken - ' 
from U . S .  Department of t h e  Tieasury,  Manual of Procedures 
and I n s t r u c t i o n s  fo r  Cashiers Operating Under Executive 
Order N o .  6166 ( J u n e  1 9 7 6 ) .  
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(d) Sub-cashier -- A sub-cashier is an officer or 
employee of a Federal department, agency, or corpo- 
ration who has been designated in writing by the 
head of the activity to receive an imprest fund from 
a Class B or D Cashier, is under the supervision of 
the head of the same local office as the cashier 
from whom the advance is received, is accountable 
to such cashier for the funds received, and is 
stationed within a reasonable distance of the 
advancing cashier. The provisions with respect to 
payment limitations and safekeeping which apply to 
cashiers apply to sub-cashiers as well. 

(e) Alternate to a Cashier or Sub-cashier -- An 
alternate cashier is one who has been designated 
in the same manner as a cashier or sub-cashier but 
who will function in such capacity only during the 
absence of a principal cashier or sub-cashier, 
except where the volume of transactions requires 
both principal and alternate to act simultaneously 
in which case the principal will advance funds on 
the basis of a receipt signed by the alternate. The 
provisions which apply to cashiers and sub-cashiers 
apply equally to their alternates. 

Cashiers must restore shortages from their own funds 
unless relief is granted by the proper authority (Section C, 
this Chapter). Overages must be deposited in the Treasury as 
miscellaneous receipts (Chapter 5, this Manual). 

In 1981, the Treasury Department proposed to permit 
cashiers to "net" small cash overages against shortages in 
their accounts on an accumulated quarterly basis. Treasury 
sought to apply the proposal to cashiers throughout the 
Government operating under Treasury Department delegation. 
The Comptroller General, however, disapproved the proposal 
on the grounds that it would weaken internal controls over 
the accounting for cash balances. B-199447, March 17, 1981. 

Note on imprest funds 

The definitions of the various types of cashier refer 
primarily to the use of "imprest funds." An imprest fund is 
a fixed cash fund (i.e., a fixed dollar amount) advanced by 
an official Government disbursing officer to a duly authorized 
Government cashier for cash disbursements or other cash re- 
quirement purposes as specified in his designation or author- 
ization. An imprest fund may be either a stationary fund, 
such as a change-making fund, or a revolving type fund. The 
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initial advance of imprest funds by a disbursing officer does 
not result in a charge to the applicable appropriation or 
fund account. 

Imprest funds of the revolving type are replenished to 
the fixed amount as spent or used. As replenishments are 
needed, replenishment vouchers are submitted through the 
certifying officer to the disbursing officer. Replenishment 
vouchers must be supported by receipts or other evidence of 
the expenditures. It is when the replenishment check is 
issued that the charge is made to the applicable appropria- 
tion or fund account. Loss of a replenishment check before 
it reaches the cashier is not a situation requiring relief 
of the cashier. The proper procedure in such a situation 
is to report the loss to the disbursing office which issued 
the check to obtain a replacement. B-203025, October 30, 
1981. 

At any given time, an imprest fund may consist of cash, 
uncashed Government checks, and other documents such as un- 
paid reimbursement vouchers, sales slips, invoices, or other 
receipts for cash payments. An imprest fund cashier must at 
all times be able to account for the full amount of the fund. 
For example, if a cash box containing a $1,000 imprest fund 
disappears, and at the time of disappearance the box con- 
tained $500 in cash and $500 in receipts for which reimburse- 
ment vouchers had not yet been issued, the loss to the Govern- 
ment is the full $1,000 and the cashier is accountable for 
that full amount. 

If in the Government's interests, a checking account may 
be set up in a private bank for imprest fund disbursements, 
as long as adequate control procedures are developed and 
the approval of the Secretary of the Treasury is obtained. 
See B-117566, April 29, 1959. 

Further information on imprest funds may be found in 
Title 7, GAO Policy and Procedures Manual, section 22, and 
I Treasury Fiscal Requirements Manual, Part 4 ,  Chapter 3000. 

Requests for relief of imprest fund cashiers (Section C, 
this Chapter, infra) must be submitted through the Chief 
Disbursing Officer, Department of the Treasury, or other 
applicable disbursing officer in accordance with 3 GAO S 58.3. 

( 4 )  Collectinq Officers 

Collecting officers are those who receive or collect 
money for the Government, such as Internal Revenue Collectors. 
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Officers who receive or collect money for the Government are 
accountable to the Government for all money collected. Sze, 
e.g., 3 Comp. Gen. 403 (1924); 1 Comp. Dec. 191 (1895); 
A-44019, March 15, 1934. For example, an Internal Revenue 
Collector is responsible for the physical safety of taxes 
collected. He must pay over to the Government all taxes 
which he collected and must make good money lost, stolen, 
burned, etc., while in his custody unless relieved. E.g., 
60 Comp. Gen. 674 (1981). 

(5) Other Agents and Custodians 

Occasionally officers and employees, including those not 
directly involved in Government fiscal operations, are given 
custody of Federal funds and thereby become accountable offi- 
cers for the funds placed in their charge. For example, law 
enforcement personnel on undercover assignments are sometimes 
given custody of Federal funds for "flash roll" purposes for 
use in support of their investigative activities. These em- 
ployees are accountable officers for such funds. E.g., 
B-191891, September 15, 1978; B-191891, June 16, 1980. How- 
ever, employees who receive travel expense advances under 
5 U.S.C. 5705 are not accountable officers inasmuch as such 
advances are in the nature of a loan as distinguished from 
Government funds. 54 Comp. Gen. 190 (1974); B-183489 June 30, 
1975; see also B-178595 June 27, 1973. 3/ The distinction is 
based on the following rationale. A traveler should not bene- 
fit from the fact that he obtained a travel advance, which is 
a convenience provided for him. If he does not obtain an 
advance and loses his personal funds that he would have spent 
for travel, the Government would have no obligation to make 
good the loss. Accordingly, one who obtains a travel advance 
should similarly have no claim against the Government. On the 
other hand, an employee who receives Government funds for 
operational purposes such as a flash roll is an accountable 
officer inasmuch as he would not have used his own money for 
this purpose. 

3/ The fact that an employee receiving a travel advance does 
not thereby become an "accountable officer" does not mean 
that the employee will not be liable if the funds are lost 
or stolen. See B-206245, April 26, 1982; B-204387, 
February 24, 1982; B-200867, March 30, 1981. Travel 
advances returned to Government custody for reasons such 
as postponement of the travel regain their status as Govern- 
ment funds, and an employee receiving custody of these funds 
is accountable for them. B-170012, May 3, 1971; B-170012, 
March 14, 1972; B-200404, February 12, 1981. 
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Other examples of employees treated as accountable 
officers are: a Special Messenger delivering cash to another 
location, B-188413, June 30, 1977; State Department employees 
responsible for packaging and shipping funds to an overseas 
embassy, B-193830, October 1, 1979; and an officer in charge 
of a laundry operation on an Army base who had been advanced 
public funds to be held as a change fund, B-155149, October 21, 
1964 . 

There may be more than one accountable officer in a given 
case, and the concept of accountability is not limited to the 
person in whose name the account is officially held nor is it 
limited to the person or persons for whom relief is officially 
requested. For example, accounts in the regional offices of 
the U.S.  Customs Service are typically held in the name of the 
Regional Commissioner. While the Regional Commissioner is 
therefore an accountable officer with respect to that account, 
his subordinate employees who actually handle the funds are 
also accountable officers. B-193673, May 25, 1979; B-197324, 
March 7, 1980. 

In each case, it is necessary to examine the particular 
facts and circumstances to determine who had responsibility 
for or custody of the funds during the relevant stages of the 
occurrence or transaction. Thus, in B-193830, October 1, 
1979, money shipped from the State Department to the American 
Embassy in Paraguay never reached its destination. While the 
funds were chargeable to the account of the Class B cashier 
at the Embassy, the State Department employees responsible 
for packaging and shipping the funds were also accountable 
officers with respect to that transaction. In another case, 
a new Class B cashier had been recommended at a Peace Corps 
office in Western Samoa, and had in fact been doing the job, 
but his official designation (by the disbursing officer) was 
not made until after the loss in question. Since the new 
cashier, even though not yet formally designated, had posses- 
sion of the funds at the time of the loss, he was an account- 
able officer. However, since the former cashier retained 
responsibility for the imprest fund until formally replaced, 
he too was an accountable officer. B-188881, May 8, 1978. 

It may be impossible--although this will happen only in 
extremely rare cases--to specify exactly who the proper 
accountable officer is. For example, the Drug Enforcement 
Administration used a flash roll of 650 one hundred dollar 
bills and discovered that 15 bills had been replaced by 
counterfeits scattered throughout the roll. (The "roll" was 
actually a number of stacks.) The roll had been used in a 
number of investigations and in each instance, the transactions 
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( t r a n f e r s  from cashier t o  i n v e s t i g a t o r s ,  r e t u r n s  t o  cashier ,  
t r a n s f e r s  between d i f f e r e n t  g r o u p s  o f  i n v e s t i g a t o r s )  were 
reco rded  on r e c e i p t s  and t h e  money was coun ted .  Whi le  i t  
was t h u s  p o s s i b l e  t o  d e t e r m i n e  p r e c i s e l y  who had t h e  r o l l  
on any g i v e n  d a y ,  there  was no way t o  d e t e r m i n e  when t h e  sub- 
s t i t u t i o n  took  p l a c e  and hence t o  e s t a b l i s h  t o  whom t h e  l o s s  
shou ld  be a t t r i b u t e d .  B-191891, June  16 ,  1980. 

I n  sum,  any Government o f f i c e r  or employee who p h y s i c a l l y  
h a n d l e s  Government f u n d s ,  even i f  o n l y  o c c a s i o n a l l y ,  is 
" a c c o u n t a b l e "  f o r  t h o s e  f u n d s  w h i l e  i n  h i s  o r  h e r  c u s t o d y .  
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B. L I A B I L I T Y  OF ACCOUNTABLE OFFICERS 

Cer t i fy ing  Of f i ce r s  

The l i a b i l i t y  of a c e r t i f y i n g  o f f i c e r  is d i f f e r e n t  from 
t h a t  of o the r  accountable o f f i c e r s  because t h e  c e r t i f y i n g  
o f f i c e r  does not a c t u a l l y  have publ ic  funds i n  h i s  possession. 
The c e r t i f y i n g  o f f i c e r ' s  l i a b i l i t y  d e r i v e s  from t h e  na ture  of 
h i s  func t ion ,  t o  c e r t i f y  a voucher upon which a disbursement 
of publ ic  f u n d s  w i l l  be  made. 

Under 31 U.S.C. § 82c, a c e r t i f y i n g  o f f i c e r  (1) w i l l  be 
h e l d  respons ib le  f o r  t h e  ex i s t ence  o r  co r rec tness  of t h e  f a c t s  
r e c i t e d  i n  t h e  c e r t i f i c a t e  or otherwise s t a t e d  on the  voucher 
or  i t s  supporting papers and for  t h e  l e g a l i t y  of t h e  proposed 
payment under t h e  appropr ia t ion  or  fund involved, and ( 2 )  w i l l  
be h e l d  accountable fo r  t h e  amount of any i l l e g a l ,  improper, 
or i n c o r r e c t  payment r e s u l t i n g  from any f a l s e ,  inaccura te ,  or 
misleading c e r t i f i c a t e  made by h i m ,  a s  w e l l  a s  f o r  any payment 
prohib i ted  by law or which  d i d  not  represent  a l e g a l  ob l iga t ion  
under the  appropr ia t ion  or f u n d  involved. T h u s ,  a c e r t i f y i n g  
o f f i c e r  who c e r t i f i e s  a voucher f o r  payment i n  t h e  f u l l  amount 
claimed, d i s regard ing  t h e  f a c t  t h a t  t h e  records before  him i n -  
d i c a t e  a poss ib l e  indebtedness t o  t h e  Government aga ins t  wh ich  
the  sum claimed i s  a v a i l a b l e  f o r  o f f s e t ,  i s  accountable f o r  
any r e s u l t i n g  overpayment. 28 Comp. Gen. 4 2 5  ( 1 9 4 9 ) .  The 
c e r t i f y i n g  o f f i c e r ' s  accoun tab i l i t y  includes the  co r rec tness  
of t h e  computations of c e r t i f i e d  vouchers. 31 U.S.C. § 82f.  

A c e r t i f y i n g  o f f i c e r  is not  l i a b l e  u n t i l  an improper pay- 
m e n t  i s  a c t u a l l y  made on the  b a s i s  of t h e  c e r t i f i e d  voucher. 
The l i a b i l i t y  a r i s e s  automatical ly  q t  t h e  moment of the  i m -  
proper payment, and t h i s  is  t r u e  whether t h e  c e r t i f i c a t i o n  
involves  a matter of f a c t ,  a quest ion of law, or a mixed 
quest ion of law and f a c t .  55 Comp. Gen. 297 ,  298 ( 1 9 7 5 )  and 
cases  c i ted  the re in .  Under 31 U.S.C. S 82d, a c e r t i f y i n g  
o f f i c e r  may obta in  a dec is ion  of t h e  Comptroller General on 
any quest ion of law involved p r i o r  t o  c e r t i f y i n g  a voucher. 

(2) Other  Accountable Of f i ce r s  

Accountable o f f i c e r s  who have physical  custody of Govern- 
m e n t  funds a r e  h e l d  t o  a standard of s t r i c t  l i a b i l i t y .  They 
a r e ,  i n  e f f e c t ,  i n su re r s  of the  publ ic  funds i n  t h e i r  custody 
and a r e  excusable only f o r  l o s s e s  due  t o  a c t s  of God o r  t h e  
publ ic  enemy. T h i s  l i a b i l i t y  has been e s t ab l i shed  i n  a l i n e  
of Supreme Court dec is ions .  United S t a t e s  v .  P r e s c o t t ,  
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44 U.S.  (3 How) 578 (1845); United States v. Thomas, 82 U.S. 
(15 Wall) 337 (1872); Smythe v. United States, 188 U . S .  156 
(1903). - 4/ As the Supreme Court stated in Prescott: 

"Public policy requires that every depositary 
of the public money should be held to a strict 
accountability. Not only that he should exercise 
the highest degree of vigilance, but that 'he 
should keep safely' the moneys which come into his 
hands. Any relaxation of this condition would open 
a door to frauds, which might be practiced with 
impunity." 44 U.S. at 588. 

An accountable officer is automatically liable at the 
moment either a physical loss occurs or an erroneous payment 
is made. 54 Comp. Gen. 112, 114 (1974). 

The fact that a loss or deficiency has occurred raises a 
presumption of liability on the part of the accountable offi- 
cer, and the burden of proof to rebut this presumption rests 
with the officer who has sustained the loss. Boggs v. United 
States, 44 Ct. C1. 367 (1909); O'Neal v. United States, 60 Ct. 
C1. 413 (1925); 48 Comp. Gen. 566 (1969). - 5/ The Court of 
Claims has recently affirmed this concept. Serrano v. United 
States, 612 F.2d 525 (Ct. C1. 1979). 

was required by law. See, e.q., 22 Comp. Gen. 48 (1942). 
Legislation in 1972 eliminated this requirement, and account- 
able officers are no longer bonded. 31 U.S.C. § 1201(a). 

Prior to 1972, fidelity bonding of accountable officers 

- 4/ Some early decisions on the liability of disbursing 
officers, predating the enactment of existing relief 
legislation, are: 5 Comp. Gen. 727 (1926); 7 Comp. 
Gen. 64 (1927); 13 Comp. Gen. 326 (1934); 13 Comp. 
Gen. 469 (1934). 

- 5/ Many decisions prior to 1970 deal with Post Office 
employees. Since enactment of the Postal Reorganization 
Act of 1970, responsibility for relief of postal employees 
is with the United States Postal Service. 39 U.S.C. 
5 2601; B-164786, October 8, 1970. However, 39 U.S.C. 
S 2601 does not affect actions taken prior to its effective 
date. 50 Comp. Gen. 731 (1971). While the Comptroller 
General no longer relieves postal employees, the principles 
enunciated in the earlier decisions are nonetheless 
applicable to other accountable officers. 
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However, e l i m i n a t i o n  of t h e  bond ing  requirement h a s  no e f fec t  
on t h e  l e g a l  l i a b i l i t y  of a c c o u n t a b l e  o f f i ce r s .  6/ 3 1  U.S.C. 
s 1 2 0 1 ( b ) ;  54 Comp. Gen. 1 1 2  ( 1 9 7 4 ) ;  B-191440, M;?y 25, 1979.  

L i k e  c e r t i f y i n g  o f f i c e r s ,  d i s b u r s i n g  o f f i ce r s  are a l s o  
e n t i t l e d  t o  o b t a i n  a d v a n c e  d e c i s i o n s  of t h e  Comptroller 
General. 3 1  U.S.C. S 74. An a d v a n c e  d e c i s i o n  of t h e  Comp- 
t r o l l e r  G e n e r a l  t h u s  a f f o r d s  p r o t e c t i o n  a g a i n s t  l ega l  l i a b i l -  
i t y .  However, t h e  d i s b u r s i n g  o f f i ce r  w i l l  no t  be p r o t e c t e d  i f  
h i s  request f a i l s  t o  s t a t e  t h e  f ac t s  r a i s i n g  t h e  d o u b t  where 
t h o s e  f a c t s  are  n o t  a p p a r e n t  from t h e  documen t s  s u b m i t t e d .  
20 Comp. Gen. 759 ( 1 9 4 1 ) .  

Q u e s t i o n s  may a r i s e  as  t o  whe the r  a par t icu lar  occurrence 
a c t u a l l y  r e su l t s  i n  a loss t o  t h e  Government fo r  which  someone 
s h o u l d  b e  h e l d  a c c o u n t a b l e .  Thus,  i t  was c o n t e n d e d  i n  o n e  
case t h a t  a loss of T r e a s u r y  bonds  w i t h  i n t e r e s t  c o u p o n s  d i d  
not  r e a l l y  r e su l t  i n  a l o s s  t o  t h e  Government b e c a u s e  n e i t h e r  
t h e  bonds  nor t h e  coupons had ever b e e n  c a s h e d  ant! a " s top  
n o t i c e "  had been  p l a c e d  w i t h  t h e  F e d e r a l  Reserve Bank. GAO 
c o u l d  n o t  a g r e e ,  however ,  s i n c e  t h e  bonds  were bearer bonds  
and t h e  s t o p  n o t i c e  d o e s  n o t  completely e x t i n g u i s h  t h e  Govern- 
m e n t ' s  l i a b i l i t y  t o  pay on them. €3-190506, December 2 0 ,  1979.  
Also, Government f u n d s  d e s t r o y e d  by f i r e  r e p r e s e n t  a l o s s  t o  
t h e  Government e v e n  t h o u g h  t h e y  are no  l o n g e r  a v a i l a b l e  t o  b e  
used  b y  anyone  e lse  and c a n  b e  r e p l a c e d  simply b y  p r i n t i n g  new 
money. Smythe v .  Un i t ed  S t a t e s ,  188 U.S. 1 5 6 ,  173-74 ( 1 9 0 3 )  
( i n  which  t h e  Supreme C o u r t  r e j e c t e d  t h e  c o n t e n t i o n  t h a t  a n  
a c c o u n t a b l e  o f f i c e r ' s  l i a b i l i t y  f o r  no tes  d e s t r o y e d  by f i r e  
s h o u l d  b e  l i m i t e d  t o  t h e  c o s t  of p r i n t i n g  new n o t e s ) .  S e e  
a l s o  1 Comp. Dec. 1 9 1  ( 1 8 9 5 ) ;  B-203726, J u l y  1 0 ,  1 9 8 1 .  

F o r e i g n  c u r r e n c i e s  a c c e p t e d  i n  c o n n e c t i o n  w i t h  accommoda- 
t i o n  e x c h a n g e s  ( a u t h o r i z e d  by 31 U.S.C. s 4 9 2 a ) ,  a l t h o u g h  n o t  
a p p r o p r i a t e d  f u n d s ,  a re  t r e a t e d  as  Government f u n d s  fo r  pur- 
poses of l i a b i l i t y  and r e l i e f .  B-190205, November 1 4 ,  1977.  
( F o r  v a l u e l e s s  f o r e i g n  c u r r e n c i e s ,  see d i s c u s s i o n  of 31 U.S.C. 
§ 49213, S e c t i o n  C ( 6 ) ,  t h i s  C h a p t e r . )  The same r e s u l t  appl ies  
t o  f u n d s  t aken  from prisoners a t  t h e  time of t h e i r  c o n f i n e m e n t  
t o  b e  h e l d  i n  t h e i r  b e h a l f .  A-22805, November 30 ,  1929.  For 

- 6/ The bond ing  r e q u i r e m e n t  had b e e n  fo r  t h e  p r o t e c t i o n  of 
t h e  Government ,  n o t  t h e  a c c o u n t a b l e  o f f i c e r .  Under t h e  
o l d  system, i f  t h e  Un i t ed  S t a t e s  was compensa ted  f o r  a 
l o s s  b y  t h e  bond ing  company, t h e  company s u c c e e d e d  t o  t h e  
r i g h t s  of t h e  Un i t ed  S t a t e s  and c o u l d  seek r e i m b u r s e m e n t  
from t h e  a c c o u n t a b l e  o f f i c e r .  B-186922p Apri l  8 ,  1977.  
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other cases applying the principle that private funds may in 
appropriate circumstances be treated as Government funds for 
purposes of accountability and relief, see B-200108/B-198558, 
January 23, 1981 (funds deposited in United States Court 
registry account): B-200170, April 1, 1981 (overcharge refunds 
received by Department of Energy from oil company under con- 
sent order, to be distributed in specific manner; Energy offi- 
cial disregarded consent order and distributed funds to 
several charities). 

However, an accountable officer is not liable for inter- 
est lost on funds which should have been deposited promptly 
but were not, even though the delay resulted in additional 
cost to the employing agency (by virtue of interest charges on 
funds borrowed from the U.S. Treasury). This is not the type 
of loss cognizable under the law applicable to accountable 
officers. B-190290, November 28, 1977. 

( 3 )  Payments of $25 or Less 

In a circular letter B-161457, July 14, 1976, to all 
department and agency heads, disbursing and certifying 
officers, the Comptroller General advised as follows: 

"[I]n lieu of requesting a decision by the 
Comptroller General for items of $25 or less, dis- 
bursing and certifying officers may hereafter rely 
upon written advice from an agency official desig- 
nated by the head of each department OK agency. A 
copy of the document containing such advice should 
be attached to the voucher and the propriety of any 
such payment will be considered conclusive on the 
General Accounting Office in its settlement of the 
accounts involved." 

This does not preclude a certifying or disbursing officer 
from requesting a decision if deemed necessary since the 
entitlement to advance decisions is statutory, but it does 
provide a means for simplifying the payment of very small 
amounts by authorizing payment without formal decision. 

(4) Liability vs. Relief 

relief. The basic legal liability of an accountable officer 
is strict, automatic, and is not affected by any lack of 
fault or negligence on his part. However, lack of fault or 
negligence may provide a basis fo r  relief under one of the 
statutes discussed in Section C, infra. To restate, while 

It is important to distinguish between liability and 
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lack of fault or negligence may be relevant in determining 
whether relief may be granted, it is not relevant with 
respect to the officer's legal liability. 5 4  Comp. Gen. 112 
(1974); B-167126, August 28 ,  1978. 

Recent developments in Federal fiscal operations, such 
as increased computerization and electronic funds transfer, 
present new problems in accountability. While these new 
developments may alter the way in which certifying and dis- 
bursing officers operate, and may thus result in some redefi- 
nition of the conditions under which they may be relieved, 
the basic legal liability remains. The problems are dis- 
cussed in a report by the Comptroller General entitled "New 
Methods Needed For Checking Payments Made By Computers," 
FGMSD-76-82, November 7, 1977. For further discussion, 
see Section C ( 4 ) ,  this Chapter. 

I 

'? 

1 0 - 1 4  



C. RELIEF 

Prior to the enactment of the various relief statutes 
discussed below, the Comptroller General had no authority to 
relieve an accountable officer from liability. 4 Comp. 
Gen. 409 (1924). The only available recourse was an action 
in the Court of Claims (now 28 U.S.C. S 2512, Section C(6), 
infra), or private relief legislation. 27 Comp. Dec. 328 
(1920). 

Congress has, in a series of statutes, provided for the 
relief of accountable officers from liability. The main 
statutes, discussed separately in succeeding subsections of 
this Section, are: 

--31 U.S.C. 82a-1 -- physical loss or deficiency: 
accountable officers generally (enacted in 1947, 
61 Stat. 720). 

--31 U.S.C. S 95a -- physical loss or deficiency: 
disbursing officers of the military departments 
(enacted in 1955, 69 Stat. 687). 

--31 U.S.C. s 82c -- illegal or improper payment: 
certifying officers (enacted in 1941, 55 Stat. 
875). 

--31 U.S.C. S 82a-2 -- illegal or improper payment: 
disbursing officers (enacted in 1955, 69 Stat. 
687). 

In each case, GAO is the vehicle for granting relief, but 
GAO's jurisdiction in most instances is triggered by certain 
administrative determinations to be made by the agency 
involved. 

Prior to 1974, the Comptroller General had delegated the 
authority to grant or deny relief to various audit groups. 
Thus, many cases before 1974 were not actual "decisions" but 
were dealt with in the form of Office Memoranda ( "0 .M. " )  
from the Comptroller General or the General Counsel to the 
audit division. As the result of new delegations from the 
Comptroller General (B-161457-O.M., November 1, 1974; 
B-198451-O.M., May 2, 1980), the responsibility for granting 
or denying relief under all of the statutes discussed in this 
Chapter now rests with the General Counsel. For the most 
part, relief is now granted or denied in the form of a letter 
signed by the General Counsel (although, under 31 U.S.C. S 95a, 
infra, formal requests are no longer necessary). By virtue of 
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the delegation from the Comptroller General, the letter has 
the same effect as a decision. A discussion of the four re- 
lief statutes and of many of the earlier cases arising under 
them may be found in B-115392-O.M., January 30, 1961. 

(1) Agency Authority 

Final Agency Action 

Prior to 1969, relief of an accountable officer could be 
obtained only by requesting it from GAO, no matter how small 
the amount. In a circular letter dated August 1, 1969, 
B-161457, the Comptroller General authorized departments and 
agencies to administratively resolve irregularities amounting 
to less than $150. The ceiling was raised to $500 by circular 
letter B-161457, August 14, 1974. 54 Comp. Gen. 112 (1974). 
The authorization now provides: 

"An irregularity arising from a single incident or 
series of similar incidents occurring about the 
same time amounting to less than $500 may be re- 
solved by administrative action appropriate to the 
circumstances. Such cases will be properly docu- 
mented and available for GAO review on a site audit 
basis. A central control record shall be maintained 
by each department and agency of all such actions. 

"The provisions of this section do not apply to 
exceptions or charges raised by the GAO." 

This authorization applies only to physical losses or 
deficiencies. It does not apply to illegal or improper pay- 
ments. 59 Comp. Gen. 113 (1979). 

Thus, in cases of physical loss  or deficiency, it is 
necessary to request relief from GAO only if the amount in- 
volved is $500 or more. T h i s  authorization is relevant only 
where the agency believes relief should be granted. Tf the 
agency believes relief should not be granted, then its 
refusal either to grant relief (under $500) or to request 
relief from GAO ($500 or more) is effectively final and not 
reviewable by GAO. 59 Comp. Gen. 113, su ra. Administrative 

accordance with the standards set forth in Comptroller General 
decisions. B-204740, November 25, 1981; B-196495, January 24, 
1980; B-189084, January 15, 1980. 

resolution of losses under $500 should I+- e accomplished in 

Questions may arise as to whether a series of losses 
should be treated as separate incidents or a single incident. 
Clearly, two losses arising from the same theft, one under 
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$500 and one o v e r ,  shou ld  be combined f o r  pu rposes  o f  re l ie f .  
B-189795, September 23, 1977.  I n  B-193380, September 25, 
1979,  an  i m p r e s t  fund cash ier  d i s c o v e r e d  a $300 s h o r t a g e  w h i l e  
r e c o n c i l i n g  h e r  c a s h  and subvouchers .  A few d a y s  l a t e r ,  h e r  
s u p e r v i s o r ,  upon r e t u r n i n g  from v a c a t i o n ,  found a n  a d d i t i o n a l  
$500  m i s s i n g .  S i n c e  t h e  losses  o c c u r r e d  under v e r y  s imi la r  
c i r c u m s t a n c e s ,  GAO ag reed  w i t h  t h e  agency t h a t  t h e y  shou ld  be 
t r e a t e d  t o g e t h e r  fo r  p u r p o s e s  o f  s e e k i n g  r e l i e f .  B-187139, 
October 2 5 ,  1978,  i nvo lved  l o s s e s  o f  $1,500, $60, and $50.  
S i n c e  t h e r e  was no i n d i c a t i o n  t h a t  t h e  l o s s e s  were r e l a t e d ,  
t h e  agency was a d v i s e d  t o  r e s o l v e  t h e  $60 and $50 l o s s e s  
a d m i n i s t r a t i v e l y .  

( b )  A d m i n i s t r a t i v e  De te rmina t ions  

S e v e r a l  o f  t h e  r e l i e f  s t a t u t e s  r e q u i r e  c e r t a i n  adminis-  
t r a t i v e  d e t e r m i n a t i o n s  by t h e  r e q u e s t i n g  agency a s  a p re req -  
u i s i t e  t o  g r a n t i n g  r e l i e f ,  most commonly t h a t  t h e  a c c o u n t a b l e  
o f f i c e r  was a c t i n g  i n  t h e  d i s c h a r g e  o f  o f f i c i a l  d u t i e s  and 
t h a t  t h e  l o s s  o c c u r r e d  w i t h o u t  f a u l t  o r  n e g l i g e n c e  on t h e  
p a r t  of t h e  a c c o u n t a b l e  o f f i c e r .  Assuming t h e  agency i n  f a c t  
b e l i e v e s  t h a t  r e l i e f  shou ld  be  g r a n t e d ,  i t  is  a s i m p l e  matter 
t o  f o l l o w  t h e  wording o f  t h e  a p p l i c a b l e  s t a t u t e  i n  requesting 
r e l i e f  from GAO. Where a re l ie f  s t a t u t e  requires a d m i n i s t r a -  
t i v e  d e t e r m i n a t i o n s  as  a p r e r e q u i s i t e  t o  g r a n t i n g  r e l i e f ,  t h e  
r e l i e f  c a n n o t  be  g r a n t e d  w i t h o u t  them. The agency de te rmina -  
t i o n s  a r e  n e c e s s a r y  t o  t r i g g e r  G A O ' s  j u r i s d i c t i o n ,  and i n  
t h e i r  absence  GAO d o e s  n o t  have t h e  a u t h o r i t y  t o  g r a n t  r e l i e f ,  
r e g a r d l e s s  o f  t h e  merits of  t h e  case. B-204464, J a n u a r y  1 9 ,  
1982;  B-198124, June 20, 1980;  E-197616, March 2 4 ,  1980;  
B-188413, J u n e  30 ,  1977,  a f f i r m e d  B-188413, September 27, 
1977;  B-180957, September 1 5 ,  1975;  B-177910, February  20, 
1973;  B-165932, J a n u a r y  2 2 ,  1969.  

On o c c a s i o n  GAO h a s  been w i l l i n g  t o  i n f e r  a d e t e r m i n a t i o n  
t h a t  t h e  l o s s  o c c u r r e d  w h i l e  t h e  a c c o u n t a b l e  o f f i c e r  was act-  
ing  i n  t h e  d i s c h a r g e  of  h i s  o f f i c i a l  d u t i e s  where t h a t  d e t e r -  
m i n a t i o n  was n o t  e x p r e s s l y  s t a t e d  b u t  where t h e  f a c t s  m a k e  it 
c lear  and the re  i s  no q u e s t i o n  t h a t  r e l i e f  w i l l  be  g r a n t e d .  
E.g., €3-195435, September 1 2 ,  1979: E-199020, August 1 8 ,  1980. 
However, t h e  d e t e r m i n a t i o n  o f  no c o n t r i b u t i n g  f a u l t  o r  n e g l i -  
gence  w i l l  n o t  be i n f e r r e d  b u t  m u s t  be  e x p r e s s l y  s t a t e d .  A s  
a p r a c t i c a l  mat ter ,  i t  w i l l  s i m p l i f y  t h e  r e l i e f  p r o c e s s  i f  t h e  
a g e n c y ' s  r e q u e s t  e x p l i c i t l y  s t a t e s  a l l  r e q u i r e d  d e t e r m i n a t i o n s .  

(c) D e l e g a t i o n  

Agency d e t e r m i n a t i o n s  r e q u i r e d  by a r e l i e f  s t a t u t e  m u s t  be  
made by an agency o f f i c i a l  a u t h o r i z e d  t o  d o  so.  %., B-184028, 
October 2 4 ,  1975. 
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31 U.S.C. S 82a-1 r equ i r e s  determinat ions by t h e  "head 
of t h e  department or  independent es tabl ishment"  and 31 U.S.C. 
s 95a r equ i r e s  determinat ions by t h e  "Secretary of the  depart-  
ment concerned." I t  has been h e l d  t h a t ,  absent  a c l e a r  expres- 
s ion  of l e g i s l a t i v e  i n t e n t  t o  the  con t r a ry ,  t he  a u t h o r i t y  i n  
these s e c t i o n s  may be delegated only t o  o f f i c i a l s  authorized 
by law t o  a c t  i n  p lace  of the agency head, o r  t o  an Ass i s t an t  
Secre ta ry .  29 Comp. Gen. 151 ( 1 9 4 9 ) .  Of course,  i f  an agency 
head has sepa ra t e  s t a t u t o r y  a u t h o r i t y  t o  de l ega te ,  t h i s  w i l l  
be s u f f i c i e n t .  See, e.g., 22  U.S.C. S 2658 w i t h  r e spec t  t o  
t h e  Secre ta ry  of S t a t e  . 

The above paragraph is  not  appl icable  t o  determinat ions 
under 31 U.S.C. S 82a-2 s ince  t h a t  provis ion express ly  recog- 
n i z e s  determinat ions by t h e  agency head "or h i s  designees f o r  
t h a t  purpose." 

If  a request  fo r  r e l i e f  i s  s i g n e d  by someone o ther  than 
t h e  agency head, it w i l l  be he lp fu l  i f  t he  reques t  s p e c i f i e s  
t h e  source of  t h e  s igner ' s  de lega t ion .  The form of t h e  dele-  
ga t ion  is immaterial although i t  should,  of course,  be i n  
wr i t ing .  
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(2) Physical Loss or Deficiency: Accountable 
Officers Generally (31 U.S.C. S 82a-1) 

(a) Statutory Provisions 

The statute applies to "any disbursing or other account- 
able officer or agent or former disbursing or other account- 
able officer or agent." It of course has no application to 
certifying officers. 

The statute covers physical loss or deficiency 7/ of 
"Government funds, vouchers, records, checks, securiFies, or 
papers" but expressly excludes deficiencies resulting from 
illegal or erroneous payments. 

In order for GAO to consider granting relief, the agency 
head must make two administrative determinations-- 

1. Loss or deficiency occurred while officer or agent 
was acting in the discharge of his official duties, 
or that loss or deficiency occurred by reason of 
the act or omission of a subordinate of the officer 
or agent; and 

2. Loss or deficiency occurred without fault or 
negligence on the part of the officer or agent. 

GAO, in order to grant relief, must concur with these 
determinations. 

Generally, the requirement that the accountable officer 
must have been acting in the discharge of his official duties 
does not present problems. Thus, once the various jurisdic- 
tional criteria are satisfied (i.e., agency determinations 
have been made, request has been submitted by an agency offi- 
cial authorized to do s o ,  etc.), the central question becomes 
whether GAO is able to concur with the administrative deter- 
mination that the loss occurred without fault or negligence 
on the part of the accountable officer. Although the princi- 
ples of law involved are simply stated, their application to 
a given case requires a careful analysis of the particular 
facts. A number of factors may bear on the conclusion in 
any given case, and the result will be determined by the 
interrelationship of these factors. 

- 

- 7/ The terms "loss" and "shortage" are sometimes used inter- 
changeably in the decisions, although technically they are 
different. 
explained deficiency discovered in an audit is a shortage. 

Money taken' in a burglary is a loss.- An in- 
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31 U.S.C. s 82a-1 h a s  been  c o n s t r u e d  a s  a p p l i c a b l e  t o  t h e  
j u d i c i a l  b r a n c h  (B-200108/B-198558, J a n u a r y  23 ,  1 9 8 1 ;  B-197021, 
May 9 ,  1980 ;  8-191440, May 25, 1 9 7 9 ;  B-185486, F e b r u a r y  5, 
1 9 7 6 )  and t o  t h e  l e g i s l a t i v e  b r a n c h  (B-192503-O.M., J a n u a r y  8 ,  
1 9 7 9 ,  d e n y i n g  re l ie f  t o  a GAO employee). 

S t a n d a r d  of N e g l i g e n c e  

Aga in ,  i t  is i m p o r t a n t  t o  d i s t i n g u i s h  be tween  l i a b i l i t y  
and r e l i e f .  An a c c o u n t a b l e  o f f i c e r ' s  l i a b i l i t y  i s  s t r i c t  and 
i n d e p e n d e n t  of a n y  lack of f a u l t  o r  n e g l i g e n c e .  Thus ,  i t  h a s  
f r e q u e n t l y  b e e n  s t a t e d  t h a t  an a c c o u n t a b l e  o f f i ce r  m u s t  e x e r -  
cise " t h e  h i g h e s t  degree of care i n  t h e  p e r f o r m a n c e  of h i s  
d u t y . "  Q., 48 Comp. Gen. 566 ,  567 ( 1 9 6 9 ) ;  B-186922, 
Augus t  26, 1976 ;  B-182386, Apri l  24,  1975 .  

However, i n  e v a l u a t i n g  t h e  f a c t s  t o  d e t e r m i n e  whe the r  or 
n o t  t h e  a c c o u n t a b l e  o f f i c e r  was n e g l i g e n t  f o r  purposes of 
a p p l y i n g  t h e  r e l i e f  s t a t u t e ,  GAO appl ies  t h e  s t a n d a r d  of 
" r e a s o n a b l e  care." 54 Comp. Gen. 1 1 2  ( 1 9 7 4 ) ;  B-196790, 
F e b r u a r y  7 ,  1980 .  T h i s  is t h e  s t a n d a r d  of simple o r  o r d i n a r y  
n e g l i g e n c e ,  n o t  g r o s s  n e g l i g e n c e .  54 Comp. Gen. 1 1 2 ,  s u p r a ;  
B-158699, September  6 ,  1968 .  The s t a n d a r d  h a s  b e e n  s ta ted  a s  
what  t h e  r e a s o n a b l y  p r u d e n t  and  c a r e f u l  p e r s o n  would h a v e  d o n e  
t o  take care o f  h i s  or h e r  own property of l i k e  d e s c r i p t i o n  
unde r  l i k e  c i r c u m s t a n c e s .  8-193673, May 25, 1979 .  T h i s  is 
a n  o b j e c t i v e  s t a n d a r d ,  t h a t  i s ,  i t  d o e s  n o t  v a r y  w i t h  s u c h  
f ac to r s  as  t h e  age and e x p e r i e n c e  of t h e  p a r t i c u l a r  a c c o u n t a b l e  
o f f icer  . 

( c )  A c t u a l  N e q l i g e n c e  

I f  t h e  f a c t s  i n d i c a t e  n e g l i g e n c e  o n  t h e  pa r t  of  t h e  
a c c o u n t a b l e  o f f i c e r ,  and i f  i t  appears t h a t  t h e  n e g l i g e n c e  was 
t h e  p r o x i m a t e  c a u s e  of t h e  loss (see d i s c u s s i o n  of p r o x i m a t e  
c a u s e ,  i n f r a ) ,  t h e n  re l ie f  must  b e  d e n i e d .  

and  i n  which  re l ie f  was d e n i e d  are set  f o r t h  below: 
Examples  of cases i n  which  a c t u a l  n e g l i g e n c e  was found 

--Envelopes c o n t a i n i n g  c a s h  placed i n  s a f e  which was 
u n l o c k e d  f rom 8 : O O  a.m. t o  m i d n i g h t ,  d u r i n g  which 
time i t  was accessible t o  many p e r s o n s .  8-139886, 
J u l y  2,  1959 .  

--Safe l o c a t e d  i n  area accessible  t o  number of 
i n d i v i d u a l s  l e f t  open  w h i l e  a c c o u n t a b l e  o f f i ce r  
w e n t 5 t o  l u n c h .  B-142597, Apri l  29, 1 9 6 0 .  
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--Accountable o f f i c e r  p l a c e d  T r e a s u r y  bonds  i n  safe  
which  r ema ined  open and u n l o c k e d  d u r i n g  t h e  d a y  
and was l o c a t e d  i n  a room t o  which  t h e  pub l i c  had  
access. B-190506, November 2 8 ,  1977 .  

- -Cashier  d i d  n o t  lock safe w h i l e  s t r a n g e r ,  p o s i n g  a s  
b u i l d i n g  maintenance man, e n t e r e d  c a s h i e r ' s  c a g e  
o s t e n s i b l y  t o  repair  a i r  c o n d i t i o n i n g  s y s t e m  and 
e r e c t e d  temporary ba r r i e r  between c a s h i e r  and  safe.  
B-173710-O.M., December 7 ,  1971 .  

- -Accountable  o f f i c e r  c l o s e d  s a f e  d o o r  b u t  d i d  no t  l o c k  
s a f e  b y  r o t a t i n g  c o m b i n a t i o n  d i a l ,  t h e n  l e f t  o f f i c e  
fo r  l u n c h  or  f o r  t h e  n i g h t .  €3-204173, J a n u a r y  11, 

1 9 7 5 ;  B-181648-O.M:, Augus t  2 1 ,  1974 .  A c c o u n t a b l e  
o f f i c e r  l e f t  sa fe  i n  " d a y  lock"  pos i t i on .  B-187708, 
Apr i l  6 ,  1 9 7 7 ;  B-188733, March 29 ,  1 9 7 9 ,  affirmed 
€3-188733, J a n u a r y  1 7 ,  1980;  €3-199790, Augus t  26,  
1980 .  Compare B-180863, April 24,  1 9 7 5 ,  i n  which  
a n  a c c o u n t a b l e  o f f i c e r  who had  l e f t  a s a f e  on " d a y  
lock" was r e l i e v e d  i n  v i e w  of h e r  lack of knowledge 
or  i n s t r u c t i o n  r e g a r d i n g  t h e  d a y  lock mechanism.  

1 9 8 2 ;  B-183559, Augus t  28, 1 9 7 5 ;  B-180957, Apr i l  24, 

- -Cashier  l e f t  f u n d s  o v e r n i g h t  i n  l o c k e d  d e s k  
d r a w e r  i n s t e a d  of s a f e  p r o v i d e d  f o r  t h a t  p u r p o s e .  
B-177730-0.M., F e b r u a r y  9 ,  1973 .  

- -Cashier  l e f t  f u n d s  i n  u n l o c k e d  d r a w e r  w h i l e  a t  
l u n c h  i n s t e a d  of l o c k e d  d r a w e r  p r o v i d e d  f o r  t h a t  
purpose. B-161229-O.M., Apr i l  20, 1967 .  

- -Accountable  o f f i c e r  l e f t  u n l o c k e d  c a s h  box i n  
s a f e  t o  which  s e v e r a l  o t h e r  persons had  access.  
B-172614-0.M., May 4 ,  1 9 7 1 ;  B-167596-0.M., 
A u g u s t  21 ,  1969 .  

--Pay e n v e l o p e s  l e f t  on  t o p  of d e s k  i n  c a s h i e r ' s  c a g e  
1 9  i n c h e s  from window o p e n i n g  o n  h a l l w a y  t o  which  many 
p e r s o n s  had  access. B-127204, A p r i l  1 3 ,  1956 .  

- -Cashier  c a s h e d  c h e c k s  a t  bank  and f a i l e d  t o  c o u n t  
t h e  c a s h  r e c e i v e d .  B-193380, September  25,  1979 .  

- -Cashier  l e f t  t h e  key  t o  t h e  f i l e  c a b i n e t  c o n t a i n i n g  
t h e  c a s h  box i n  h e r  d e s k  w h i l e  a b s e n t  on a n n u a l  l e a v e .  
B-182480, F e b r u a r y  3 ,  1975 .  
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--Accountable officer accepted $10,000 personal 
check at Customs auction sale and turned over 
property without verifying existence or adequacy 
of account; check bounced. B-193673, May 25, 1979. 

A deficiency in an accountable officer's account caused 
by the acceptance of a counterfeit note constitutes a physical 
loss for purposes of 31 U.S.C. S 82a-1. B-101301, July 19, 
1951; B-108452, May 15, 1952; B-118860, January 27, 1956. 
This may or may not amount to negligence, depending on the 
facts of the particular case, primarily whether the counter- 
feit was readily detectable. B-140836, October 3 ,  1960; 
B-191891, June 16, 1980. If the quality of the counterfeit 
is such that a prudent person in the same situation would 
question the authenticity of the bill, relief should not be 
granted. B-155287, September 5, 1967; B-163627-O.M., March 11, 
1968. Also, failure to check a bill against a posted list of 
serial numbers will generally be viewed as negligence. 
B-155287, supra; B-163627-O.M., supra; B-166514-O.M., July 23, 
1969. 

Finally, failure to follow regulations is negligence. 
(See "Compliance with Regulations," infra.) 

(d) Unexplained Loss or Shortage - - 
Presumption of Negligence 

The cases cited in the preceding subsection all contained 
clear evidence of negligence on the part of the acccountable 
officer. However, such evidence is not necessary in order to 
deny relief in the case of an unexplained loss or shortage. 
In the typical case, a safe is opened at the beginning of a 
business day and money is found missing, or an internal audit 
reveals a shortage in an account. 8/ On the one hand there 
is no evidence of negligence on the part of the accountable 
officer. Yet on the other hand there is no evidence of bur- 
glary or any other reason for the disappearance. In other 
words, the loss or shortage is totally unexplained. 

As discussed previously, an accountable officer's lia- 
bility is strict and arises automatically at the time of the 
loss or shortage. The mere fact of the occurrence of a loss 

- 8/ At one time, the term "unexplained loss'B was more of a 
term of art and referred only to the latter of the two 
situations described. See, e.g., B-164449-O.M., July 10, 
1968. However, the term has been broadened by usage and 
now is used for both situations. 
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or shortage gives rise to a presumption of negligence on the 
part of the accountable officer. (The words "presumption" and 
"inference" have been used somewhat interchangeably.) The 
presumption may be rebutted by evidence to the contrary, but 
it is the accountable officer's burden to produce the evid- 
ence. It is not enough to rely on the absence of implicating 
evidence. The mere administrative determination that there 
was no fault or negligence, unsupported by evidence, is not 
sufficient to rebut the presumption. The accountable officer 
must come forward with affirmative evidence that he exercised 
the requisite degree of care. B-167126, August 9, 1976; 
B-173133-O.M., July 13, 1971; B-166519, October 6, 1969. This 
point again relates to the distinction between liability and 
relief and should be emphasized: THE GOVERNMENT DOES NOT HAVE 
TO PRODUCE EVIDENCE TO ESTABLISH THAT THE ACCOUNTABLE OFFICER 
WAS AT FAULT IN ORDER TO HOLD HIM LIABLE. LIABILITY IS AUTO- 
MATIC. RATHER, IN ORDER TO BE ENTITLED TO RELIEF, THE ACCOUNT- 
ABLE OFFICER MUST PRODUCE EVIDENCE TO SHOW THAT THERE WAS NO 
CONTRIBUTING FAULT OR NEGLIGENCE ON HIS PART. 

Thus, in the case of an unexplained loss or shortage, 
since there is no evidence to rebut the presumption of negli- 
gence, there is no basis on which to grant relief. The pre- 
sumption of negligence and its application to unexplained 
losses were discussed in 48 Comp. Gen. 566, 567-68 (1969) as 
follows: 

"While there is no positive or affirmative evidence 
of negligence on the part of [the accountable officer] 
in connection with this loss, we have repeatedly held 
that positive or affirmative evidence of negligence is 
not necessary, and that the mere fact that an unexplained 
shortage occurred is, in and of itself, sufficient to 
raise an inference or presumption of negligence. A 
Government official charged with the custody and han- 
dling of public moneys * * * is expected to exercise the 
highest degree of care in the performance of his duty 
and, when funds * * * disappear without explanation or 
evident reason, the presumption naturally arises that 
the responsible official was derelict in some way. 
Moreover, granting relief to Government officials for 
unexplained losses or shortages of this nature might tend 
to make such officials lax in the performance of their 
duties." 

Other "unexplained loss" cases applying the presumption of 
negligence are: B-122688, September 25, 1956; B-142326, 
March 31, 1960; 8-159987, September 21, 1966; B-158699, 
September 6, 1968; B-170012, August 11, 1970, affirmed upon 
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reconsideration, B-170012, May 3, 1971; B-188081, February 9, 
1977; B-187139, October 25, 1978. See also B-64026, March 3, 
1947 (predating the enactment of 31 U.S.C. si 82a-1). 

Of course the presumption of negligence is not limited 
to unexplained loss cases. It applies to other losses and 
deficiencies as well and is frequently referred to in the 
decisions. However, its impact is perhaps clearest in the 
unexplained loss situation. 

The presumption of negligence is occasionally criticized 
as unduly harsh. However, it is necessary both in order to 
preserve the concept of accountability and to protect the 
Government against dishonesty as well as negligence. See 
8-167126, August 28, 1978; B-191440, May 25, 1979. As stated 
in one decision, the presumption of negligence 

"is a reasonable and legal basis for the denial 
of relief where the accountable officers have control 
of the funds and the means available for their safe- 
keeping but the shortage nevertheless occurs without 
evidence of forcible entry or other conclusive ex- 
planation which would exclude negligence as the proxi- 
mate cause of the loss." B-166519, October 6, 1969. 

Where the accountable officer does not have control of 
the funds at the time of the loss, the presumption of negli- 
gence is inappropriate for purposes of applying the relief 
statute. One such situation is a loss in shipment. Losses 
in shipment are covered in a separate subsection, infra. 
Another situation is when the accountable officer is on leave 
or duty absence at the time of the loss. Although some of 
the decisions mention the presumptioh of negligence in the 
leave context, as a practical matter relief will be granted, 
as with losses in shipment, unless there is evidence of 
actual contributing negligence on the part of the accountable 
officer. B-196960, November 18, 1980; B-188662, December 6, 
1977; B-184028, March 2, 1976; B-180958-O.M., May 13, 1974; 
B-175756-O.M., June 14, 1972. Cf. B-191942, September 12, 
1979. Of course, where contribxing negligence exists, relief 
will be denied and the question of the role of the presumption 
never arises. B-182480, February 3, 1975. 

- 

Proximate Cause 

An accountable officer may be found negligent and 
nevertheless be relieved from liability. This would happen if 
the negligence were not the "proximate cause" of the loss or 
shortage. A precise definition of the term "proximate cause" 
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d o e s  n o t  e x i s t .  9/ The c o n c e p t  means t h a t ,  f i r s t ,  there m u s t  
be a cause-and-eTfect r e l a t i o n s h i p  between t h e  n e g l i g e n c e  and 
t h e  l o s s .  I n  o t h e r  words, t h e  n e g l i g e n c e  must have c o n t r i b -  
u t e d  t o  t h e  l o s s .  However, as  one  a u t h o r i t y  n o t e s ,  t h e  cause 
of an  e v e n t  can be argued  i n  a p h i l o s o p h i c a l  s e n s e  t o  rrgo 
back t o  t h e  d i s c o v e r y  of America and beyond" and i t s  conse- 
quences  can g o  forward t o  e t e r n i t y .  10/ Obviously a l i n e  
m u s t  be drawn someplace. T h u s ,  t h e  concept a l s o  means t h a t  
t h e  cause-and-ef fec t  r e l a t i o n s h i p  must be  r e a s o n a b l y  f o r e s e e -  
a b l e ,  t h a t  is, a r e a s o n a b l y  p r u d e n t  p e r s o n  shou ld  have a n t i -  
cipated t h a t  a g i v e n  consequence cou ld  r e a s o n a b l y  f o l l o w  from 
a g i v e n  ac t .  

I n  a n a l y z i n g  proximate  c a u s e ,  it may be h e l p f u l  t o  ask 
c e r t a i n  q u e s t i o n s .  F i r s t ,  i f  t h e  a c c o u n t a b l e  o f f i c e r  had n o t  
been n e g l i g e n t ,  would t h e  l o s s  have o c c u r r e d  anyway? I f  t h e  
answer t o  t h i s  q u e s t i o n  is y e s ,  t h e  n e g l i g e n c e  i s  n o t  t h e  
proximate  cause of t h e  l o s s  and r e l i e f  w i l l  p r o b a b l y  be 
g r a n t e d .  However, i t  may n o t  b e  p o s s i b l e  t o  answer t h i s  ques- 
t i o n  w i t h  any  d e g r e e  o f  c e r t a i n t y .  I f  n o t ,  t h e  n e x t  q u e s t i o n  
t o  ask is whether  t h e  n e g l i g e n c e  was a " s u b s t a n t i a l  f a c t o r "  
i n  b r i n g i n g  a b o u t  t h e  l o s s .  I f  t h i s  q u e s t i o n  is answered y e s ,  
r e l i e f  w i l l  p r o b a b l y  be d e n i e d .  

A c o u p l e  o f  s imple  examples  w i l l  i l l u s t r a t e :  

( a )  An a c c o u n t a b l e  o f f i c e r  l e a v e s  cash v i s i b l e  and 
unguarded on a d e s k  t o p  while a t  l u n c h ,  d u r i n g  
which time t h e  money d i s a p p e a r s .  There c a n  be  
no q u e s t i o n  t h a t  t h e  n e g l i g e n c e  was t h e  p rox ima te  
cause of t h e  loss. 

( b )  As no ted  p r e v i o u s l y ,  f a i l u r e  t o  c o u n t  cash 
r e c e i v e d  a t  a bank window is n e g l i g e n c e .  Suppose,  
however, t h a t  t h e  a c c o u n t a b l e  o f f i c e r  is attacked 
and robbed by armed marauders  w h i l e  r e t u r n i n g  t o  
t h e  of f ice .  The f a i l u r e  t o  c o u n t  t h e  cash,  even  
though n e g l i g e n t ,  would n o t  be  t h e  p rox ima te  cause 
o f  t h e  l o s s  s i n c e  presumably t h e  r o b b e r s  would have 
t a k e n  t h e  e n t i r e  amount anyway. 

- 9/ "There i s  p e r h a p s  n o t h i n g  i n  t h e  e n t i r e  f i e l d  of law 
which has  cal led f o r t h  more d i s a q r e e m e n t ,  or  upon 
which t h e  o p i n i o n s  are  i n  such  a-welter o f  confus ion . "  
W i l l i a m  L. P r o s s e r ,  Handbook of t h e  Law o f  T o r t s ,  
sec. 4 1  ( 4 t h  ed.  1 9 7 1 ) .  

10/ I d .  - -  

10-25 



The following a r e  cases  i n  which  r e l i e f  was granted even 
though the  accountable o f f i c e r  was or may have been negl igent ,  
because t h e  negligence was found not  t o  be t h e  proximate cause 
of t h e  l o s s  o r  def ic iency:  

--Twelve armed men i n  two Volkswagen m i n i b u s e s  broke 
i n t o  t h e  West African Consolidated Services  Center 
a t  the  American Embassy i n  Lagos, Nigeria.  They 
f o r c i b l y  entered t h e  c a s h i e r ' s  o f f i c e  and proceeded 
t o  c a r r y  t h e  s a f e  down t h e  s t a i r s .  The bu rg la r s  
dropped t h e  s a f e  while car ry ing  i t ,  the  s a f e  opened 
upon being dropped, and t h e  burg lars  took t h e  money 
and f l e d .  The reason the  s a f e  opened when dropped 
was t h a t  the  cash ier  had not  locked i t ,  c l e a r l y  an 
a c t  of negligence. However, even i f  t h e  s a f e  had 
been locked, t h e  bu rg la r s  would presumably have 
continued t o  c a r r y  i t  away, loaded it  onto t h e i r  
minibus, and f o r c i b l y  opened i t  somewhere e l s e .  
T h u s ,  t h e  c a s h i e r ' s  f a i l u r e  t o  lock t h e  s a f e ,  w h i l e  
negl igent ,  was not  t h e  proximate cause of t h e  l o s s .  
B-201173 , August 1 8  I 1981. 

- -Audi t  of  imprest fund revealed shortage.  Cashier had 
not  observed proper procedures i n  handling fund, but 
r e l i e f  was never the less  granted because weaknesses i n  
agency s e c u r i t y  amounting t o  "pervasive l a x i t y "  (two 
c a s h i e r s  operat ing out  of one cash box, s a f e  combina- 
t i o n  not  changed f o r  s eve ra l  yea r s ,  s eve ra l  persons 
had s a f e  combination) were deemed t h e  proximate cause 
of t h e  shortage.  B-182386, April  2 4 ,  1975.  

--Accountable o f f i c e r  i n  Afghanistan neg l igen t ly  t u r n e d  
over custody of f u n d s  t o  unauthorized person. Money 
was taken by r i o t e r s  i n  severe  c i v i l  d i s turbance .  
Relief was granted because negligence was not  t h e  
proximate cause of t h e  l o s s .  ( R i o t e r s  would have 
taken money from authorized person a s  w e l l . )  
B-144148-O.M., November 1, 1 9 6 0 .  

--Cashier discovered loss upon r e t u r n  from two-week 
absence. I t  could not be v e r i f i e d  whether s h e  had 
locked t h e  s a f e  when s h e  l e f t .  However, t i m e  of 
loss could not  be pinpointed,  o ther  persons worked 
out  of t h e  same s a f e ,  and i t  would have been opened 
d a i l y  f o r  normal business  during her absence. Thus  
even i f  s h e  had f a i l e d  t o  lock t h e  s a f e  (neg l igence ) ,  
such negligence could n o t  be e s t ab l i shed  a s  t h e  
proximate cause of t h e  l o s s .  E-191942,  September 1 2 ,  
1 9 7 9 .  
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--Customs S e r v i c e  r e g u l a t i o n s  prescribe p r o c e d u r e s  t o  
v e r i f y  i d e n t i t y  of p e r s o n  t e n d e r i n g  p e r s o n a l  check .  
S i n c e  t h e s e  r e g u l a t i o n s  are  des igned  t o  p r o t e c t  
a g a i n s t  improper o r  u n a u t h o r i z e d  s i g n a t u r e s ,  f a i l u r e  
t o  comply w i t h  them, a l t h o u g h  n e g l i g e n c e ,  i s  n o t  
p rox ima te  c a u s e  of  d e f i c i e n c y  due t o  d i s h o n o r i n g  of 
check f o r  i n s u f f i c i e n t  funds .  B-194069, A p r i l  4 ,  
1979;  B-195541, August 20, 1979;  B-198582, August 27, 
1980. ( A s  o f  May 1982,  GAO is  r e c o n s i d e r i n g  i t s  
treatment of t h i s  t y p e  of  s i t u a t i o n .  R e g a r d l e s s  o f  
t h e  outcome, t h e  cases are  c i t ed  h e r e  a s  u s e f u l  
i l l u s t r a t i o n s  of p rox ima te  cause r e a s o n i n g . )  

Even i f  t h e r e  is a c l e a r l y  i d e n t i f i e d  i n t e r v e n i n g  cause, 
r e l i e f  may s t i l l  be  d e n i e d  depending  on  t h e  e x t e n t  t o  which 
t h e  a c c o u n t a b l e  o f f i c e r ' s  n e g l i g e n c e  f a c i l i t a t e d  t h e  in te r -  
ven ing  cause o r  c o n t r i b u t e d  t o  t h e  loss. I n  such  a case,  t h e  

, n e g l i g e n c e  w i l l  be viewed as t h e  proximate  cause no twi th -  
s t a n d i n g  t h e  i n t e r v e n i n g  cause. The f o l l o w i n g  cases w i l l  
i l l u s t r a t e  : 

--Accountable o f f i c e r  f a i l ed  t o  make d a i l y  d e p o s i t s  
o f  c o l l e c t i o n s  a s  r e q u i r e d  by r e g u l a t i o n s .  Funds 
were s t o l e n  from locked  s a f e  i n  b u r g l a r y .  R e l i e f  
was d e n i e d  because  o f f i c e r ' s  n e g l i g e n c e  was p rox i -  
mate cause o f  l o s s  i n  t h a t  funds  would n o t  have 
been i n  t h e  s a f e  t o  b e  s t o l e n  i f  t h e y  had been 
p r o p e r l y  d e p o s i t e d .  8-71445, June  2 0 ,  1949.  See 
a l s o  B-203726, J u l y  1 0 ,  1981;  B-164449, December 8 ,  
1969;  B-168672-O.M., June  2 2 ,  1970.  

--Accountable o f f i c e r  n e g l i g e n t l y  l e f t  s a f e  on  "day 
l o c k "  p o s i t i o n  (door  c l o s e d ,  d i a l  o r  h a n d l e  
p a r t i a l l y  t u r n e d  b u t  n o t  r o t a t e d ,  so  t h a t  p a r t i a l  
t u r n i n g  i n  one d i r e c t i o n ,  w i t h o u t  knowledge of 
combina t ion ,  w i l l  p e r m i t  door  t o  o p e n ) .  Thief  
broke  i n t o  p r e m i s e s ,  opened s a f e  w i t h o u t  u s i n g  
f o r c e ,  and s t o l e  f u n d s .  Thief  s u b s e q u e n t l y  
admi t ted  g u i l t  b u t  d i e d  b e f o r e  making r e s t i t u t i o n .  
Relief was denied  because n e g l i g e n c e  f a c i l i t a t e d  
t h e f t  by making it  p o s s i b l e  f o r  t h i e f  t o  open safe  
w i t h o u t  f o r c e  or  knowledge o f  combina t ion .  
E-188733, March 29, 1979,  a f f i r m e d ,  B-188733, 
J a n u a r y  1 7 ,  1980. 

I n  sum, a n  a c c o u n t a b l e  o f f i c e r  may be  r e l i e v e d  from 
l i a b i l i t y  even though n e g l i g e n t  i f  i t  can  be e s t a b l i s h e d  t h a t  
t h e  n e g l i g e n c e  was n o t  t h e  p rox ima te  cause o f  t h e  l o s s .  
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( f )  Compliance w i t h  Regulations 

I f  a p a r t i c u l a r  a c t i v i t y  of an accountable o f f i c e r  is  
governed by a r egu la t ion ,  f a i l u r e  t o  follow t h a t  regula t ion  
w i l l  be  considered negligence. I f  t h a t  f a i l u r e  i s  the  proxi- 
mate cause of a l o s s  or de f i c i ency ,  r e l i e f  m u s t  be d e n i e d .  
The r e l a t i o n s h i p  of t h i s  r u l e  t o  t h e  "standard of negligence" 
discussed e a r l i e r  is t h e  premise t h a t  t h e  prudent person 
exe rc i s ing  t h e  r e q u i s i t e  degree of c a r e  w i l l  become fami l i a r  
w i t h  and w i l l  fo l low appl icable  r egu la t ions .  

T h u s ,  i n  one case ,  a Customs Service employee accepted a 
forged personal check without following r egu la t ions  on v e r i f i -  
c a t i o n  of i d e n t i t y .  Relief was denied. €3-197324, March 7 ,  
1 9 8 0 .  S imi l a r ly ,  r e l i e f  was denied t o  an agent of t h e  Bureau 
of Alcohol, Tobacco, and Firearms who " f ronted"  a f l a s h  r o l l  
(handed i t  over i n  advance t o  t h e  suspec t ,  who then disap-  
peared)  i n  v i o l a t i o n  of i n s t r u c t i o n s .  B-184275, September 1 7 ,  
1975. 

Treasury Department r egu la t ions  on  d i sbu r s ing ,  appl icable  
t o  a l l  agencies  under Executive Order N o .  6 1 6 6 ,  a r e  found i n  
t h e  Treasury F i sca l  Requirements Manual (TFRM). Treasury 
r egu la t ions  governing c a s h i e r s  under E.O. 6166 a r e  found i n  
I TFRM Pa r t  4 ,  Chapter 3000, and i n  t h e  Treasury Department's 
"Manual of Procedures and I n s t r u c t i o n s  f o r  Cashiers." The 
Treasury Manuals e s t a b l i s h  general  requirements f o r  sound cash 
c o n t r o l .  For example, t he  c a s h i e r ' s  manual provides t h a t  
c a s h i e r s  should not work from t h e  same cash box and t h a t  s a f e  
combinations should be changed annual ly ,  whenever t h e r e  is a 
change of c a s h i e r s ,  when access  t o  t h e  funds has become neces- 
s a r y  d u e  t o  a c a s h i e r ' s  unforeseen absencep or  when t h e  com- 
b ina t ion  has been compromised. I t  a l s o  r e f l e c t s  what i s  per- 
haps the  most fundamental p r i n c i p l e  of cash control-- that  an 
employee w i t h  custody of publ ic  f u n d s  should have exc lus ive  
c o n t r o l  over those funds. I n  add i t ion ,  agencies  exe rc i s ing  
these func t ions  should have t h e i r  own s p e c i f i c  r egu la t ions  o r  
i n s t r u c t i o n s  i n  accordance w i t h  ind iv idua l  circumstances.  

I t  i s  t h e  du ty  of an accountable o f f i c e r  t o  become fami- 
l i a r  w i t h  appl icable  r egu la t ions  and, a s  i nd ica t ed ,  f a i l u r e  t o  
follow regu la t ions  w i l l  be deemed negligence. T h u s ,  r e l i e f  
was d e n i e d  t o  a cash ier  who v io l a t ed  agency r egu la t ions  by 
placing t h e  key t o  a locked cash box i n  an unlocked cash box 
and t h e n  leaving both i n  a locked s a f e  t o  which more than one 
person had t h e  combination. B-193380, September 25, 1979 .  
The dec i s ion  f u r t h e r  pointed out  t h a t  o r a l  i n s t r u c t i o n s  t o  t h e  
ca sh ie r  t o  leave the cash box unlocked could not be considered 
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t o  s u p e r s e d e  p u b l i s h e d  agency r e g u l a t i o n s .  However, if agency 
r e g u l a t i o n s  a r e  demonstrab1.y ambiguous,  re l ie f  may be g r a n t e d .  
B-169848-O.M., December 8 ,  1971. 

There  a r e  two broad s i t u a t i o n s  i n  which  f a i l u r e  t o  f o l l o w  
r e g u l a t i o n s  w i l l  n o t  p r e c l u d e  t h e  g r a n t i n g  of r e l i e f :  

( a )  Negl igence  w i l l  n o t  be imputed t o  an  a c c o u n t a b l e  
o f f i c e r  who f a i l ed  t o  comply w i t h  r e g u l a t i o n s  where f u l l  com- 
p l i a n c e  was p reven ted  by circumstances beyond h i s  c o n t r o l .  
T h i s  r e c o g n i z e s  t h e  f a c t  t h a t  compl iance  is sometimes up t o  
t h e  agency  and beyond t h e  c o n t r o l  o f  t h e  i n d i v i d u a l .  I f  t h e  
agency f a i l s  t o  p r o v i d e  adequa te  s e c u r i t y ,  t h e  a c c o u n t a b l e  
o f f i c e r  can o n l y  use t h e  best  t h a t  i s  a v a i l a b l e  t o  him. Thus ,  
an  a c c o u n t a b l e  o f f i c e r  was r e l i e v e d  i n  B-78617, June  2 4 ,  1949, 
where r e g u l a t i o n s  r e q u i r e d  t h a t  funds  be kept i n  a sa fe  o r  
v a u l t  b u t  t h i s  had n o t  been done because no s a fe  or  v a u l t  had 
been f u r n i s h e d .  For more d e t a i l e d  d i s c u s s i o n  o f  t h i s  a r e a ,  
see "Agency S e c u r i t y , "  t h i s  Chapter, i n f r a .  

( b )  Fa i lu re  t o  f o l l o w  r e g u l a t i o n s ,  even  though n e g l i -  
g e n c e ,  w i l l  n o t  p r e v e n t  t h e  g r a n t i n g  of r e l i e f  i f  t h e  f a i l u r e  
was n o t  t h e  proximate  cause of t h e  loss o r  d e f i c i e n c y .  See 
t h e  p r e c e d i n g  d i s c u s s i o n  of p rox ima te  cause f o r  i l l u s t r a t i o n s .  
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Losses i n  Shipment 

Government funds a r e  occas iona l ly  l o s t  or s t o l e n  i n  ship- 
m e n t .  The Pos ta l  Service or  o ther  c a r r i e r  i s  t h e  agent of t h e  
sender ,  and funds i n  shipment remain i n  the "custody" of t h e  
accountable o f f i c e r  who shipped them u n t i l  de l ivered  notwith- 
standing t h e  f a c t  that they are i n  the  physical  possession of 
t h e  c a r r i e r .  E-185905-O.M., April  23 ,  1 9 7 6 .  T h u s ,  a l o s s  i n  
shipment i s  a physical  l o s s  fo-r which an accountable o f f i c e r  
i s  l i a b l e .  

For the most p a r t ,  r e l i e f  fo r  l o s s e s  i n  sh ipmen t  i s  t h e  
same a s  r e l i e f  fo r  o ther  l o s s e s ,  and t h e  r u l e s  discussed i n  
t h i s  Chapter w i t h  respec t  t o  negligence and proximate cause 
apply. For example, r e l i e f  was denied i n  one case because 
t ransmi t t ing  cash by ordinary f i r s t - c l a s s  mail  r a the r  t h a n  
r e g i s t e r e d  o r  c e r t i f i e d  mail was h e l d  not  t o  meet t h e  reason- 
ab le  c a r e  standard and the re fo re  t o  c o n s t i t u t e  negligence. 
B-164450-O.M., September 5, 1968. 

However, r e l i e f  fo r  l o s s e s  i n  shipment d i f f e r s  from 
r e l i e f  f o r  o ther  l o s s e s  i n  one important r e spec t .  A l o s s  i n  
shipment is  n o t  viewed a s  an "unexplained l o s s "  and there  i s  
no presumption of negligence.  B-164450-O.M., supra.  The 
reason for  t h i s  d i s t i n c t i o n  is  t h a t  t h e r e  is  no b a s i s  t o  i n f e r  
negligence when a l o s s  occurs  while funds a r e  t o t a l l y  beyond 
the con t ro l  of t h e  accountable o f f i c e r .  T h u s ,  where funds a r e  
l o s t  i n  shipment, i n  t he  absence of p o s i t i v e  evidence of f a u l t  
or negl igence,  an accountable o f f i c e r  w i l l  be re l ieved  i f  h e  
conformed f u l l y  w i t h  appl icable  r egu la t ions  and procedures fo r  
t h e  handling and safeguarding of the  funds and they were never- 
t h e l e s s  l o s t  o r  s t o l e n .  B-95504, June 1 6 ,  1 9 5 0 ;  B-119567, 
January 1 0 ,  1955;  B-126362, February 2 1 ,  1956; B-142058, 
March 18,  1 9 6 0 .  

The Government Losses i n  Shipment Act, 40  U.S.C. 5 s  7 2 1  
-- e t  seq. ,  au tho r i zes  agencies t o  f i l e  claims w i t h  t h e  Treasury 
Department fo r  funds or o ther  va luables  l o s t  o r  destroyed i n  
shipment. The Treasury Department has a revolving fund f o r  
the payment of these claims and has i s s u e d  r egu la t ions ,  found 
a t  3 1  C . F . R .  Pa r t s  261  and 2 6 2 ,  t o  implement the  s t a t u t e .  
The Treasury Department w i l l  g ene ra l ly  d isa l low a claim 
unless  t h e r e  h a s  been s t r i c t  compliance w i t h  t h e  s t a t u t e  and 
r egu la t ions .  

I f  a l o s s  i n  shipment occurs ,  t h e  agency should f i r s t  
explore  t h e  p o s s i b i l i t y  of f i l i n g  a claim under t h e  Government 
Losses i n  Shipment A c t  ( G L I S A ) ,  and should consider request ing 
r e l i e f  from GAO only  i f  t h i s  f a i l s .  Denial of a claim under 
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t h e  Government Losses  i n  Shipment  A c t  w i l l  cause GAO t o  
i n q u i r e  f u r t h e r  s i n c e  it s u g g e s t s  t h e  p o s s i b i l i t y  t h a t  some- 
one a t  t h e  p o i n t  o f  sh ipment  may have been n e g l i g e n t ,  b u t  it 
w i l l  n o t  a u t o m a t i c a l l y  p r e c l u d e  t h e  g r a n t i n g  o f  r e l i e f .  For 
example,  i t  is  p o s s i b l e  f o r  a claim t o  be d e n i e d  f o r  r e a s o n s  
t h a t  d o  n o t  s u g g e s t  n e g l i g e n c e .  I n  B-126362, February  2 1 ,  
1 9 5 6 ,  t h e  a c c o u n t a b l e  o f f i c e r  had reimbursed t h e  Government 
from p e r s o n a l  f u n d s ,  and a claim under G L I S A  was d e n i e d  
because  t h e r e  was no longer any lo s s .  GAO n e v e r t h e l e s s  
g r a n t e d  r e l i e f  and t h e  a c c o u n t a b l e  o f f i c e r  was r e imbursed .  

A G L I S A  claim may be d i s a l l o w e d  f o r  f a i l u r e  t o  s t r i c t l y  
comply w i t h  t h e  r e g u l a t i o n s ,  which would s u g g e s t  n e g l i g e n c e .  
I n  s u c h  a s i t u a t i o n ,  GAO w i l l  examine t h e  f ac t s  and circum- 
s t a n c e s  o f  t h e  p a r t i c u l a r  case t o  e v a l u a t e  t h e  r e l a t i o n s h i p  
of t h e  non-compliance t o  t h e  l o s s .  For example,  r e l i e f  was 
g r a n t e d  i n  B-191645, October 5, 1979,  d e s p i t e  t h e  d e n i a l  o f  a 
GLISA claim, because  there was no  q u e s t i o n  t h a t  t h e  f u n d s  had 
a r r i v e d  a t  t h e i r  i n i t i a l  d e s t i n a t i o n  a l t h o u g h  t h e y  never  
reached  t h e  in t ended  r e c i p i e n t .  Even i f  there had been n e g l i -  
gence  a t  t h e  p o i n t  o f  sh ipmen t ,  i t  c o u l d  n o t  have been t h e  
proximate  cause o f  t h e  l o s s .  See a l s o  B-193830, March 30, 
1979,  and B-193830, October  1, 1979 ( b o t h  cases a r i s i n g  from 
t h e  same l o s s ) .  

B u r g l a r y ,  Robbery, Embezzlement 

I f  money i s  t a k e n  i n  a b u r g l a r y  o r  r o b b e r y ,  t h e  account-  
able o f f i c e r  w i l l  be r e l i e v e d  of l i a b i l i t y  a s  long  a s  t h e  
f o l l o w i n g  c o n d i t i o n s  a r e  met: 

1. There  m u s t  be c o n c r e t e  e v i d e n c e  t h a t  a t h e f t  d i d  i n  
f a c t  take  place.  The mere d e s i g n a t i o n  o f  a loss as  a llbur- 
g l a r y "  w i t h o u t  s u p p o r t i n g  e v i d e n c e  is n o t  enough t o  remove it 
from t h e  "unexp la ined  l o s s "  c a t e g o r y .  

2. Off ic ia l  i n v e s t i g a t i o n s  m u s t  have produced no ev id -  
e n c e  i m p l i c a t i n g  t h e  a c c o u n t a b l e  o f f i c e r .  

3. There must have been no f a u l t  o r  n e g l i g e n c e  on t h e  
p a r t  of t h e  a c c o u n t a b l e  o f f i c e r  c o n t r i b u t i n g  t o  t h e  t h e f t .  

Fol lowing a r e  examples o f  cases i n  which a c c o u n t a b l e  
o f f i c e r s  were r e l i e v e d  based on t h e  above ru le :  

--Cashier was r e t u r n i n g  from bank w i t h  p r o c e e d s  o f  two 
checks. Her p u r s e  was s n a t c h e d  a s  s h e  was e n t e r i n g  
a n  e l e v a t o r  i n  a GSA b u i l d i n g .  B-193866, March 1 4 ,  
1979 .  See a l s o  B-197021, May 9 ,  1980 :  B-205429, 
J a n u a r y  1 8 ,  1982. 
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--Undercover investigative agent in possession of flash 
roll for purchase of firearms was assaulted by sus- 
pects. B-192010, August 14, 1978. See also B-205426, 
February 17, 1982. The conspicuous display of a flash 
roll is not in and of itself negligence where neces- 
sary to the agent's undercover role. B-194919, 
November 26, 1980. I_ 11/ 

--While returning to office, cashier was approached by 
armed robbers and forced at gunpoint to open office 
door and safe. B-182476, February 28, 1975. 

--Man entered cashier's office in a VA hospital and 
handed cashier a note demanding all of her $20 bills. 
Although he did not display a weapon, he said he was 
armed. B-191579, May 22, 1978. See also B-201126, 
January 27, 1981. 

--Funds taken during attack on American Embassy in 
Tehran, Iran. B-194666, August 6, 1979. 

--Armed soldiers forced entry into International 
Communication Agency compound in Beirut, Lebanon, 
and looted safe. B-195435, September 12, 1979. 

--Several men broke into American Consulate in 
Zaire and removed the safe in a jeep. E-190205, 
November 14, 1977. 

--Safe opened with acetylene torch by burglars at 
the Fairbanks, Alaska office of the Geological 
Survey at a time when the office was closed. 
B-189795, September 23, 1977. 

- 11/ Not all losses of funds by investigative officers 
require GAO relief. In 61 Comp. Gen. - (B-204908, 
March 31, 1982), GAO advised the Justice Department that 
certain losses of funds by Drug Enforcement Administration 
agents in connection with attempts to buy "controlled sub- 
stances" as evidence need not be submitted to GAO for 
relief. If the loss is within the risk inherent in the 
operation, such as the suspect absconding with the money 
(as opposed to a l o s s  occurring in the course of the 
operation but unrelated to carrying out i t s  purpose), it 
may be handled by DEA's Board of Investigation, and 
recorded as an investigation expense provided the officer 
was not negligent. 
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--Burglars broke front door lock of Bureau of 
Indian Affairs office in Alaska and removed 
safe on sled. B-182590, February 3, 1975. 
See also B-200715, January 22, 1981. 

--Burglar(s) broke into Forest Service ranger 
station and forced entry into safe. B-198789, 
June 5, 1980. _. 12/ 

The mere fact that a theft has taken place with no 
evidence to implicate the accountable officer is not enough 
to permit the granting of relief. In addition, it must be 
established that there was no contributing fault or negli- 
gence on the part of the accountable officer. For example, 
in B-202290, June 5, 1981, thieves broke into an office of 
the Fish and Wildlife Service and used bolt cutters found 
on the premises to remove a padlock which secured the safe. 
Since there was no separate facility in which to secure the 
tools, there was no negligence in leaving the bolt cutters 
accessible. A number of other cases involving this issue 
are discussed in the subsection on proximate cause, supra. 

In all of the cases cited above, the fact that a theft 
had taken place was beyond question. However, cases arise in 
which the evidence of theft is not all that clear. The pro- 
blem then becomes whether to treat the case as a theft or an 
unexplained loss. The distinction is important. If the 
situation is viewed as an unexplained l o s s ,  the presumption 
of negligence will probably result in the denial of relief. 
If, on the other hand, the loss is viewed as a theft, the 
evidence of theft will be relevant in overcoming the presump- 
tion and the absence of positive evidence of negligence on 
the part of the accountable officer becomes much more signi- 
ficant. These tend to be the most difficult cases to resolve, 
and GAO will look at all relevant factors such as how and 
where the safe combination was stored, when it was last 
changed, whether the combination dial was susceptible of 

12/ There are numerous "forced entry" cases in which relief - was granted. See, for example: B-119203, June 4, 1954; 
B-182477, December 16, 1974; B-184274, September 29, 1975; 
B-189719, September 29, 1977; B-191048, May 30, 1978; 
B-193036, October 19, 1978; B-193174, November 29, 1978; 
B-195290, August 14, 1979; B-198881, June 18, 1980; 
B-198949, July 15, 1980; B-201651, February 9, 1981; 

B-205428, December 31, 1981; B-205559, January 18, 1982. 
B-203756, July 30, 1981; B-203696, August 3 ,  1981; 
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observation while the safe was being opened, access to the 
safe and to the facility itself, and the safeguarding of keys 
to cash boxes. 

The difficulty stems from the fact that the accountable 
officer laws are designed to protect the Government against 
dishonesty as well as negligence. On the one hand, if an 
accountable officer did all he could to safeguard the funds, 
he should be relieved of liability. But on the other hand, 
the application of the relief statutes should not provide a 
blueprint for dishonesty. Recognizing that absolute certainty 
is impossible in many if not most cases, the decisions try to 
achieve a balance between these two considerations. Thus, 
GAO will give weight to the administrative determination and 
to statements of the individuals concerned, but these factors 
cannot be conclusive and the decision will be based on all of 
the evidence. 

In B-198836, June 26, 1980, funds were kept in the bottom 
drawer of a four-drawer file cabinet. Each drawer had a sep- 
arate key lock and the cabinet itself was secured by a steel 
bar and padlock. Upon arriving at work one morning, the 
cashier found the bottom drawer slightly out of alignment with 
several pry marks on its edges. A police investigation was 
inconclusive. GAO viewed the evidence as sufficient to sup- 
port a conclusion of burglary, and since the record contained 
no indication of negligence on the part of the cashier, she 
was relieved. 

In another case, a safe was found unlocked with no signs 
of forcible entry. However, there was evidence that a thief 
had entered the office door by breaking a window. The account- 
able officer stated that he had locked the safe before going 
home the previous evening, and there was no evidence to contra- 
dict this or to indicate any other negligence. GAO accepted 
the accountable officer's uncontroverted statement and granted 
relief. B-188733, March 29, 1979. See also B-164449-O.M., 
July 10, 1968- 

In B-170596-O.M., November 16, 1970, the accountable 
officer stated that she had found the padlock on and locked in 
reverse from the way she always locked it. Her statement was 
corroborated by the agency investigation. In addition, the 
lock did not conform to agency specifications, but this was 
not the cashier's responsibility. She had used the facilities 
officially provided for her. Relief was granted. 

Relief was also granted in B-170615-O.M., November 23, 
1971, reversing upon reconsideration B-170615-O,M., December 2, 
1970 e 
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In that case, there was some evidence that the office lock 
had been pried open but there were no signs of forcible entry 
into the safe. This suggested the possibility of negligence 
either in failing to lock the safe or in not adequately safe- 
guarding the combination. However, the accountable officer's 
supervisor stated that he (the supervisor) had locked the safe 
at the close of business on the preceding work day, and two 
safe company representatives provided statements that the safe 
was vulnerable and could have been opened by anyone with some 
knowledge of safe combinations. 

The occurrence of more than one loss under similar 
circumstances within a relatively short time will tend to 
corroborate the likelihood of theft. B-193416, October 25, 
1979; B-199021, September 2, 1980. In B-193416, the first 
loss was totally unexplained and the entire cash box disap- 
peared a week later. The safe combination had been kept in a 
sealed envelope in a "working safe" to which other employees 
had access. Although the seal on the envelope was not broken, 
an investigation showed that, while the combination could not 
be read by holding the envelope up to normal light, it could 
be read by holding it up to stronger light. In B-199021, two 
losses occurred in the same building within several weeks of 
each other. All agency security procedures had been followed 
and the record indicated that the cashier had exercised a very 
high degree of care in safeguarding the funds. In neither 
case was there any evidence of forcible entry or of negligence 
on the part of the accountable officer. Balancing the various 
relevant factors in each case, GAO granted relief. 

The disappearance of an entire cash box will also be 
viewed as an indication of theft. However, this factor stand- 
ing alone will not be conclusive since there is nothing to 
prevent a dishonest employee from simply taking the whole box 
rather than a handful of money from it. The following cases 
involve the disappearance of an entire cash box with no signs 
of forcible entry. Note the various additional factors viewed 
as relevant in each case. 

--B-189658, September 20, 1977. Safe was not rated for 
burglary protection and could have been opened fairly 
easily by manipulating the combination dial. Relief 
granted. 

--B-189896, November 1, 1977. Supervisor's secretary 
maintained a log of all safe and bar-lock combinations, 
a breach of security which could have resulted in the 
compromise of the combination. Relief granted. 
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--B-173133-O.M., December 10, 1973. Cashier locked safe 
and checked it in the presence of a guard. Several 
other employees had access to the safe combination. 
Relief granted. 

--B-183284, June 17, 1975. Safe was malfunctioning at 
time of loss. Six other persons knew safe combination. 
Relief granted. 

--B-185666, July 27, 1976. Some evidence of forced 
entry to door of cashier's office but not to safe or 
safe drawer. Cash box later found in men's room. 
Negligence by cashier in improperly storing keys and 
safe combination in unlocked desk drawer not proximate 
cause of loss since seal on envelope was found intact. 
Relief granted. 

--B-191942, September 12, 1979. Cash box disappeared 
during two-week absence of cashier. Even assuming 
cashier negligently failed to lock safe prior to her 
absence, there was no way to establish this as the 
proximate cause of the loss since box had been kept 
in a "working safe" which would have been opened 
daily in her absence. Relief granted. 

--B-184028, March 2, 1976. Cashier had been experiencing 
difficulty trying to lock the safe and stated she might 
have left it unlocked inadvertently. Relief denied. 

To summarize the "cash box" cases, the disappearance of 
an entire cash box suggests theft but is not conclusive. In 
such cases, even though the cause of the loss cannot be defin- 
itely attributed, relief will probably be granted if there is 
uncontroverted evidence that the safe was locked, no other 
evidence of contributing fault or negligence on the part of 
the accountable officer, and especially if there are other 
factors present tending to corroborate the likelihood of 
theft. 

Losses due to embezzlement or fraudulent acts of subor- 
dinate finance personnel, acting alone or in collusion with 
others, are treated as physical losses and relief will be 
granted if the statutory conditions are met. B-192567, 
November 3, 1978; B-191722, August 7, 1978; B-191781, June 30, 
1978; B-167139-O.M., September 19, 1972; B-133862-O.M., 
November 29, 1957; B-101375-O.M., April 16, 1951. However, 
losses resulting from cashing of forged checks or payments on 
fraudulent vouchers presented by other than subordinate 
finance personnel are illegal or improper payments rather than 
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physical losses and relief may not be granted under 31 U.S.C. 
s 82a-1 although it may be considered under 31 U.S.C. S 82a-2 
(Section C(5), this Chapter). 2 Comp. Gen. 277 (1922); 
B-76903, July 13, 1948; B-127608-O.M., May 28, 1956; 
B-133862-OeM., November 29, 1957; B-138872-O*Mef June 2, 1959. 

(i) Agency Security 

The accountable officer is responsible for safeguarding 
the funds in his or her custody; the agency is responsible for 
providing adequate means to do so. Adequate means includes 
both physical facilities and administrative procedures. If 
the accountable officer fails to use the facilities and pro- 
cedures that have been provided, this failure will be viewed 
as negligence. However, if the agency fails to provide ade- 
quate security, the weak security may be viewed as the proxi- 
mate cause of the loss, in which event relief will be granted. 
The accountable officer can do no more than use the best that 
is available and relief will not be denied for failure to 
follow adequate security measures which are beyond the account- 
able officer's control. Of course, an accountable officer has 
a duty to report security weaknesses to appropriate supervisory 
personnel. 

If there is no sign of forcible entry and no indication 
of fault OK negligence on the part of the accountable officer 
( i . e . !  - the unexplained loss), evidence of faulty agency 
security will rebut the presumption of negligence and result 
in the granting of relief. The pivotal question becomes 
whether the security deficiency is attributable to the agency 
or to the accountable officer. Where relief is granted on 
the basis of faulty agency security, GAO may make recommenda- 
tions or suggestions for corrective action. 

The Treasury Department Manual of Procedures and Instruc- 
tions for Cashiers provides that cash should be under the ex- 
clusive control of the cashier, and the safe combination and 
duplicate key to the cash box "should be placed in a sealed, 
signed, and dated envelope for retention in a secure place by 
the administrative officer or security officer at the station 
for use only in the event of an emergency." Relief will 
usually be granted where several persons other than the 
accountable officer have access to the funds through knowledge 
of the safe combination, the theory being that this situation 
precludes definite placement of responsibility for the loss. 
B-199034, February 9, 1981; B-199128, November 7, 1980; 
B-199020, August 18, 1980; B-197799, June 19, 1980; B-191942, 
September 12, 1979; B-183284, June 17, 1975; B-181049-0.M., 
July 23, 1974; B-180664-O.M., April 23, 1974; B-173133-O.M., 
December 10, 1973; B-169756-O.M., July 8, 1970. 
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If it is necessary for more than one cashier to work out 
of the same safe, the safe should have separate built-in lock- 
ing drawers rather than removable cash boxes. B-191942, 
September 12, 1979. 

Cashiers should never work out of the same cash box or 
drawer. Cashiers' Manual, supra. If only one box is pro- 
vided for more than one cashier, this is a breach of security 
and will support the granting of relief. B-182386, April 24, 
1975; B-191440, May 25, 1979; B-204647, February 8, 1982. 

Relief was also granted in the following situations. In 
each case, the security deficiency could not be attributed to 
fault or negligence on the part of the accountable officer. 

--Regulations required storage of funds in a safe or 
vault. Agency failed to provide the safe or vault. 
B-78617, June 24, 1949. 

--Safe was known not to be secure. Agency had 
initiated corrective measures but theft occurred 
before action was implemented. B-186190, May 11, 
1976; B-170251-O.M., October 24, 1972. 

--Cashier kept combinations to three safes on an adding 
machine tape in her wallet. Agency failed to change 
combinations after wallet was stolen. Also, safe 
company representatives stated that one safe was 
vulnerable and could readily have been opened. The 
fact that only the vulnerable safe had been opened 
supported the conclusion that the stolen combinations 
had not been used. B-170615-0.Me, November 23, 1971. 

--Locking mechanism on safe was defective and could 
be opened by manipulating the dial. B-167123-O.M., 
September 28, 1971. 

--Padlock did not conform to agency specifications 
but this was not the accountable officer's respon- 
sibility. B-170596-O.M., November 16, 1970. 

--Safe combination and key to cash drawer were kept 
in an unlocked desk drawer. B-177963-O.M., 
March 21, 1973. (NOTE: This would be negligence 
if it was the fault of the accountable officer or 
if the accountable officer passively acquiesced in 
the security breach. B-185666, July 27, 1976.) 
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--Agency discovered that one key would open several 
cash boxes. Locks were changed but, through in- 
advertence, not on the box from which money was 
subsequently stolen. This was beyond cashier's 
control. Agency failed to provide adequate 
security by failing to change lock after learning 
of its inadequacy. B-197270, March 7, 1980. 
A similar case is B-203646, November 30, 1981. 

--Agency permitted investigative agents to enter 
safe and remove funds after working hours. 
B-180022-O.M., March 14, 1974. 

--Evidence suggested likelihood of duplicate key. 
Two other employees were arrested and found 
guilty. B-161689-O.M., June 26, 1967. 

--There was evidence of forced entry to office door 
but not to safe. Record showed that, despite best 
efforts of accountable officer, it was impossible 
for him to shield dial from observation while 
opening safe. In view of office layout, position 
of safe, and number of persons allowed access to 
office, relief was granted. B-184493, October 8, 
1975. (An explanation of this type may or may not 
be sufficient, depending on the particular facts. 
Compare B-170012, August 11, 1970.) 

--Numerous security violations amounting to 
"pervasive laxity" on the part of the agency. 
B-182386, April 24, 1975. See also B-196855, 
December 9, 1981; B-197799, June 19, 1980; 
B-169756-O.M., July 8, 1970. 

If there is evidence of negligence on the part of the 
accountable officer in conjunction with security deficiencies, 
the accountable officer's negligence must be balanced against 
the agency's negligence and relief may be granted or denied 
depending on which is viewed as the proximate cause of the 
loss. See B-182386, April 24, 1975 and the discussion of 
proximate cause, supra. 

(j) Extenuating Circumstances 

Relief under 31 U.S.C. 9 82a-1 is granted or denied solely 
on the basis of the statutory conditions and the associated 
principles of law discussed previously in this section. Re- 
lief may not be granted on the basis of equitable considera- 
tions. Since the reasonable care standard is an objective one, 
extenuating and mitigating circumstances cannot be taken into 
consideration. 
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Thus, where an accountable officer has been found negli- 
gent, the following factors have been held not relevant, nor 
are they sufficient to rebut the presumption of negligence: 

--Heavy workload. 48 Comp. Gen. 566 (1969); B-189084, 
January 3, 1979; B-191051, July 31, 1978; B-186127, 
September 1, 1976; B-183559, August 28, 1975; 
B-192503-O.M., January 8, 1979. 

--Long period of loyal and dependable service; evidence 
of accountable officer's good reputation and character. 
48 Comp. Gen. 566, supra; B-183559, supra; B-167126, 
August 9, 1976; B-170012, August 11, 1970. 

--Inexperience; inadequate training or supervision. 
B-189084, supra; B-191051, supra; B-192503-O.M., 
supra. 

shortage of personnel. B-186127, supra. 
--Acceptance of extra duties by the accountable officer; 

Summary 

The preceding presentation of 31 U.S.C. S 82a-1 has been 
divided into a number of subsections. Some (x., standard 
of negligence, presumption of negligence, proximate cause) 
are based on the legal concepts involved in relief cases, 
while others (x., losses in shipment, burglary) discuss the 
types of situations in which losses occur. Some cases are 
quite simple and can be resolved by reference to one or two 
of the subsections, while others may involve elements of 
several. The decision in any given case will be determined 
by GAO's evaluation of the totality of the evidence, and it 
is important that requests for relief include all pertinent 
information . 

In brief, an accountable officer is automatically liable 
at the moment of a loss or shortage. To mitigate this rule, 
however, Congress has provided a mechanism for relief. If 
the agency requests relief in conformity with the statutory 
conditions, and if GAO agrees with the administrative deter- 
minations, relief will be granted. 

If the accountable officer is found negligent, and if 
this negligence is viewed as the proximate cause of the loss, 
relief must be denied. Failure to follow regulations is 
negligence. If there are no applicable regulations, GAO will 
apply the reasonable care standard to determine negligence. 
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Even where there is no evidence of actual negligence, 
there is a legal presumption or inference of negligence aris- 
ing from the occurrence of the loss or shortage. If there is 
no other explanation of the loss or shortage, the presumption 
of negligence will result in the denial of relief. However, 
the accountable officer can rebut the presumption by present- 
ing evidence to account for the loss or shortage. Of course, 
if the record clearly establishes that the loss resulted from 
burglary or robbery, the presumption is easily rebutted. But 
the evidence does not have to explain the loss with absolute 
certainty. If the evidence is not all that clear, the account- 
able officer may still be able to rebut the presumption by 
presenting evidence tending to corroborate the likelihood of 
theft or showing that some factor beyond his control was the 
proximate cause of the loss. If such evidence exists, and if 
the record shows that the accountable officer complied fully 
with all applicable regulations and procedures, the agency's 
determination of no fault or negligence will usually be 
accepted and relief granted. (As a practical matter, since 
the accountable officer must first convince the agency to 
request relief, the evidence is presented directly to the 
agency and included in turn with the agency's submission to 
GAO. ) 

Occasionally, a case arises that defies categorization. 
In these cases, the result must be determined by the applica- 
tion of the legal concepts discussed, such as the standard of 
negligence and proximate cause. One such case was B-196790, 
February 7, 1980. A patient at a VA hospital, patient "X", 
had obtained a cashier's check from a bank on May 9, 1978. 
On September 12, 1978, another patient, patient "Y", presented 
the check at the hospital for deposit to patient X ' s  personal 
funds account. On the following day, patient X withdrew the 
money and left. The bank refused to honor the check because, 
unknown to hospital personnel, patient X had gone to the bank 
on May 17, stated that he had never received the check, and 
the bank had refunded its face value. As noted in the deci- 
sion, patient X had "cleverly managed to double his bank 
account by collecting the same funds twice." The issue was 
whether it was negligence for the VA cashier to accept the 
check dated four months earlier or to permit patient X to 
withdraw the funds the day after the check was deposited. 
GAO considered the nature of a cashier's check, applied the 
reasonable care standard, and granted relief, but recommended 
that VA pursue further collection efforts against the bank. 
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( 3 )  Physical Loss or Deficiency: Military Disbursing 
Officers (31 U.S.C. S 95a) 

Enacted in 1955, 31 U.S.C. § 95a authorizes the relief 
of disbursing officers of the Army, Navy, Air Force, or Marine 
Corps from liability for the physical l o s s  or deficiency of 
any Government funds, vouchers, records, or papers in their 
charge. It applies to both civilian and military personnel 
of the named departments, as long as they are disbursing 
officers. B-151156, December 30, 1963. The 1955 enactment 
combined existing relief provisions for disbursing officers 
of the Army and Navy and extended them to cover the other 
branches. 

In order for relief to be granted, the applicable Secre- 
tary must make two determinations: 

(a) The loss or deficiency occurred while the disburs- 
ing officer was in line of duty status; and 

(b) The loss or deficiency occurred without fault or 
negligence on the part of the disbursing officer. 

The statute makes these determinations conclusive on 
GAO. Thus, once the determinations are made, the granting of 
relief is mandatory. Unlike 31 U.S.C. S 82a-1, if the matter 
is properly cognizable under 31 U.S.C. S 95a, GAO has no 
discretion and thus needs no set of principles to apply. 

The purpose of 31 U.S.C. 9 95a is to authorize relief to 
military disbursing officers for losses of funds, vouchers 
and other papers under accidental circumstances beyond their 
control and without their fault or negligence, such as losses 
by fire, shipwreck, thefts or physical losses resulting from 
enemy action or otherwise. B-75978, June 1, 1948. 

There are two important limitations on the availability 
of 31 U.S.C. S 95a: 

(a) It applies only to disbursing officers and not to 
other types of accountable officers. B-151156, December 30, 
1963; B-144467, December 19, 1960; B-194780, August 8,  1979; 
B-194782, August 13, 1979. See Section A(2), this Chapter, 
and B-151156, supra, for the definition of a disbursing 
officer . 

(b) It applies only to a physical loss or deficiency 
and not to an illegal or improper payment. The agency's 
determination as to what constitutes a physical loss is not 
conclusive. B-151156, supra. 
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For physical losses involving accountable officers 
other than disbursing officers, relief must be sought under 
31 U.S.C. S 82a-1 (Section C(2), this Chapter). E.g., 
B-155149, October 21, 1964. For losses resulting from 
illegal or improper payments, relief must be sought under 
31 U.S.C. S 82a-2 (Section C(5)f this Chapter). 

Also, 31 U.S.C. 95a is not the "exclusive remedy" with 
respect to physical losses of military disbursing officers. 
It exists side-by-side with 31 U.S.C. S 82a-1. Thus, for 
losses cognizable under 31 U.S.C. S 95a, the disbursing 
officer (or the applicable Secretary) has an option to pro- 
ceed under either statute. B-151156, supra. (Of coursef for 
the most part there would be little to gain by electing to 
proceed under 31 U.S.C. S 82a-1 if 31 U.S.C. S 95a is also 
available.) 

The situations arising under 31 U.S.C. § 95a are similar 
to those arising under 31 U.S.C. S 82a-1, since both statutes 
deal with physical losses or deficiencies. For example, in 
B-200437, October 21, 1980, an Army disbursing officer was 
granted relief for a loss in shipment after a claim under the 
Government Losses in Shipment Act had been denied. A sub- 
ordinate employee was found negligent and held liable. 

Because relief under 31 U.S.C. S 95a is mandatory, there 
have been relatively few decisions interpreting the statute 
or establishing principles to follow. Those that exist deal 
with threshold questions and fall generally into two broad 
categories corresponding to the two limitations noted above. 

One group deals with the limitation of 31 U.S.C. S 95a 
to disbursing officers. See, for example, B-151156 and 
B-144467, supra, in which the Navy and Air Force suggested 
that all accountable officers are disbursing officers for 
purposes of 31 U.S.C. S 95a. The Comptroller General dis- 
agreed, noting in B-144467 that "While all disbursing 
officers are accountable officers, all accountable officers 
are not disbursing officers." A disbursing officer, as 
stated in B-151156, is one to whom public funds are entrusted 
for the purpose of making payments of obligations of the 
United States. 

The second group deals with what constitutes a physical 
loss. Thus, losses due to embezzlement or fraudulent acts of 
subordinate finance personnel, acting alone or in collusion 
with others, may be treated as physical losses, whereas losses 
resulting from cashing of forged checks or illegal payments on 
fraudulent vouchers presented by other than subordinate finance 
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personnel are illegal or improper payments rather than physi- 
cal losses. 2 Comp. Gen. 277 (1922); B-133862-O.M., 
November 29, 1957; B-138872-O.M., June 2, 1959; B-127608-O.M., 
May 28, 1956. (This principle has been noted with additional 
citations in Section C(2).. this Chapter, with respect to 
31 u.S.C.  S 82a-1 since it applies equally to both statutes.) 
An unexplained shortage of military pay certificates was held 
to constitute a physical loss in B-127937-O.M., August 2, 1956. 
However, the making of a travel advance to an employee who 
terminated his employment without accounting for the advance 
is not a physical loss. B-75978, June 1, 1948. 

By circular letter B-198451, February 5, 1981, the mili- 
tary agencies were notified of a change in procedures under 
31 u.S.C.  S 95a. Since GAO has no discretion with respect to 
the agency determinations and relief is mandatory as long as 
the determinations are made, there is no need for GAO to 
review those determinations on a case-by-case basis. Thus, 
there is no need for the agency to submit a formal request for 
relief. A s  long as the case is properly cognizable under 
31 u.S.C. S 95a (i.e., - it involves a disbursing officer and a 
physical loss or deficiency), it is sufficient for purposes of 
compliance with the statute for the agency to make the re- 
quired determinations and to retain the documentation on file 
for audit purposes. Of course, should there be a question as 
to whether a particular case is properly cognizable under 
31 U.S.C. S 95a, the agency should request a decision. 
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(4) Illegal or Improper Payment: Certifying Officers 
(31 U.S.C. S 82c) 

As noted earlier in this Chapter, a certifying officer 
is different from other accountable officers in that a 
certifying officer does not have physical custody of funds. 
Rather, his job is to certify vouchers for payment. The 
liability of a certifying officer, discussed previously in 
Section B of this Chapter, is prescribed by 31 U.S.C. 
S S  82c, 82d, and 82f. Briefly, he is responsible for the 
correctness of vouchers, including computations, and the 
legality of the payments, and is accountable for the amount 
of any "illegal, improper, or incorrect payment" certified 
by him. 

A great many Government officials make official "certi- 
fications" of one type or another, but this does not make 
them certifying officers for purposes of the accountable 
officer laws. The concepts of accountability and relief 
discussed in this section apply only to "authorized certify- 
ing officers" who certify vouchers upon which moneys are to 
be paid out by disbursing officers in discharging a debt or 
obligation of the Government. 23 Comp. Gen. 953 (1944). 
This may in appropriate circumstances include the head of a 
department. 21 Comp. Gen. 976, 979 (1942). An authorized 
certifying officer must be so designated in writing. 
31 U.S.C. S 82b. 

Thus, an employee who "certified" overtime assignments 
in the sense of a timekeeper verifying that employees worked 
the hours of overtime claimed could not be held liable for 
resulting overpayments under an accountable officer theory. 
B-197109, March 24, 1980. Similarly, the Comptroller General 
has held that 31 U.S.C. S 82c does not apply to an "approving 
officer" who approves vouchers after they have been duly 
certified, 21 Comp. Gen. 841 (1942); an official who certi- 
fies an adjustment voucher used to make adjustments in appro- 
priations or accounts in respect of an obligation already 
paid and which therefore does not involve paying moneys out 
of the Treasury to discharge an obligation, 23 Comp. Gen. 953 
(1944); or the certification of "unvouchered expenditures" 
(see Chapter 15, this Manual) of a confidential nature under 
31 U.S.C. S 107, 24 Comp. Gen. 544 (1945). 

A similar question arose in 55 Comp. Gen. 388 (1975). 
The General Services Administration requested a decision on 
the liability of GSA certifying officers under interagency 
service and support agreements with certain independent 
agencies. Under the arrangement in question, the agency 
would assume certification responsibility for the basic 
expenditure vouchers, but they would be processed for final 
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payment through GSA, with GSA preparing and certifying a 
master voucher and schedule to be accompanied by a master 
magnetic tape. The Comptroller General applied the principle 
that, once a voucher has been duly certified by an authorized 
official, later administrative processing does not constitute 
certification for purposes of 31 U.S.C. S 82c. Thus, the 
legal liability of the GSA certifying officer would be limited 
to errors made in his final processing. 

The decision at 55 Comp. Gen. 388 relied on 21 Comp. 
Gen. 841 and 23 Comp. Gen. 953, cited above, and on B-142380, 
March 30, 1960. B-142380 states that, where the certifying 
officer who certifies the voucher and schedule of payments is 
different from the certifying officer who certifies the basic 
vouchers, the certifying officer who certifies the basic 
vouchers is responsible for the correctness of such vouchers 
and the certifying officer who certifies the voucher-schedule 
is responsible only for errors made in the preparation of the 
voucher-schedule. 

In addition to prescribing liability, 31 U.S.C. S 82c, 
informally known as the Certifying Officers' Relief Act, 
also establishes a mechanism for relief. The Comptroller 
General, in his discretion, may relieve a certifying officer 
from liability for an illegal, improper, or incorrect pay- 
ment certified by him if the Comptroller General finds either 

(1) that the certification was based on official 
records and that the certifying officer did not know, and by 
reasonable diligence and inquiry could not have ascertained, 
the actual facts; - or 

(2) that the obligation was incurred in good faith, 
that the payment was not contrary to any statutory provision 
specifically prohibiting payments of the character involved, 
and that the United States received value for such payment. 

Unlike 31 U.S.C. $ S  82a-1 annd 95a, previously discussed, 
31 U.S.C. $ 82c does not require determinations by the agency. 
The determinations under $ 82c must be made by the Comptroller 
General. Also, the determinations under S 82c are stated in 
the alternative--relief may be granted if either of the two 
determinations can be established. There is no special form 
of request under S 82c. Relief may be requested by the agency 
on behalf of the certifying officer, or by the certifying 
officer himself. See, e . g . ,  31 Comp. Gen. 653 (1952). 

One of the objectives of 31 U.S.C. S 82c was to reduce 
the volume of private relief legislation recommended on be- 
half of certifying officers. The legislative history of the 
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statute indicates that an agency should seek relief from GAO 
before considering relief legislation. As to those "less 
meritorious cases" in which relief may be denied, relief 
legislation would remain an available option. 30 Comp. 
Gen. 298 (1951). 

Section 82c is not limited by its terms to the executive 
branch. However, 31 U.S.C. S 82b does expressly mention the 
executive branch, and sections 82b and 82c were sections 1 
and 2 of the same 1941 enactment. Thus, the Comptroller 
General has concluded that S 82c does not apply to the legis- 
lative branch. 21 Comp. Gen. 987 (1942); B-191036, July 7, 
1978. (See Section C(6), infra.) While the applicability of 
§ 82c to the judicial branch has never been expressly 
addressed, it has been held that S 82b does not apply to the 
judicial branch. B-6061/A-51607, April 27, 1942. It follows 
that S 82c does not apply to the judicial branch either. 

Certifying officers have a heavy burden of verification 
in order to avoid liability or to qualify for relief. The 
certifying officer is responsible for determining that the 
appropriation is legally available for payment, and that the 
services for which bills have been presented have been 
rendered, or that advancement of funds prior to the rendition 
of such services is legally proper. Certifying officers 
should not certify payment vouchers that are unsupported by 
pertinent documentation indicating that procedural safeguards 
regarding payment have been observed. Certifying officers 
should return payment vouchers that are deficient in documen- 
tation to the appropriate administrative officials for proper 
administrative approvals and supporting documents. B-179916, 
March 11, 1974. 

Requests for relief of certifying officers must present 
sufficient information to permit GAO to make one of the re- 
quired findings. For example, the Peace Corps requested 
relief from liability for a certifying officer who had cer- 
tified a voucher for expenditures to repair Ethiopian schools, 
which did not represent a legal obligation under the Peace 
Corps enabling legislation. GAO could not grant relief 
because information supplied with the request was insufficient 
to make determinations under either of the alternative grounds 
set forth in 31 U.S.C. S 82c. B-191900, July 21, 1978. 

When there is a question concerning a proposed payment, 
the certifying officer or the agency head should seek an 
advance decision from the Comptroller General. The State 
Department was faced with a unique payment problem involving 
advance employee severance payments and sought a decision. 
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The Comptroller General advised that the State Department 
could issue instructions to the United States Embassy in 
Bogota, Colombia, stating that the certifying officer would 
not be held liable for advance severance pay paid to eligible 
employees who subsequently lose eligibility for such payment. 
The decision was conditioned on the assumption that the 
certifying officer was to certify payments on the basis of 
inPormation provided to him that would be complete on its face 
with respect to the purpose of the payments, and in each case 
would reflect an administrative finding of compliance with the 
Department's regulations. B-192511, June 8, 1979. 

A clear illustration of a certifying officer's responsi- 
bilities and liability occurred when a Department of Trans- 
portation employee embezzled more than $850,000 in 1977. The 
fraud was discovered by virtue of the employee's ostentatious 
purchases, including several luxury automobiles and a "topless" 
bar. The employee was found guilty and sent to jail. How- 
ever, investigation revealed negligence on the part of a 
Department certifying officer. The employee had perpetated the 
fraud by inserting his own name on six payment vouchers for 
Urban Mass Transportation Administration grants. Each voucher 
contained a list of approximately ten payees with individual 
amounts, and the total amount, and each had been certified by 
the certifying officer. The negligence occurred in one of two 
ways. If the employee inserted his own name and address on 
the voucher before presenting it to the certifying officer, 
the certifying officer was negligent in not spotting the name 
of an individual, one of his own employees, on a list of 
payees the rest of which were mass transit agencies. If the 
employee presented a partial voucher and added his own name 
after it was certified, the total as presented to the certi- 
fying officer could not have agreed with the sum of the 
individual amounts, and the certifying officer was negligent 
in not verifying the computation. GAO raised exceptions to 
the certifying officer's account 13/ (see Chapter 2, Section 
E l  this Manual) and advised the Department of Transportation 

- 13/ A certifying officer does not have an "account" in the 
sense that a disbursing officer does. For purposes of 
GAO's  account settlement function, a certifying officer's 
"account" consists of the certified vouchers and sup- 
porting documents on the basis of which payments are 
made by a disbursing officer and included in the dis- 
bursing officerIs account covering a particular account- 
ing period. B-147293-O.M., February 21, 1962. 
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that it must proceed with collection action against the certi- 
fying officer for the full amount of the excepted payments 
less any amounts recovered from the embezzler. B-194727, 
October 30, 1979. Apparently in view of the clear negligence, 
relief was never requested. 

55 Comp. Gen. 297 

In 1975, a certifying officer requested guidance on his 
role and responsibilities. He was concerned specifically with 
the extent to which he was bound by the advice of his agency's 
legal staff and the extent to which reliance on such legal 
advice would justify the granting of relief. While the ques- 
tions did not involve a specific voucher, the Comptroller 
General rendered a decision as a matter of general interest. 
The decision, 55 Comp. Gen. 297 (1975), presents a clear 
summary of the law with respect to the liability and relief 
of a certifying officer. This subsection is essentially an 
adaptation of that decision, with some revisions. 

If the certifying officer should either make a "false, 
inaccurate, or misleading certificate" that is the proximate 
cause of any illegal, improper, or incorrect payment, or issue 
a certificate causing a payment prohibited by law or which 
does not represent a "legal obligation under the appropriation 
or fund involved," then the certifying officer is liable to 
the United States for any payment made under such certificate. 
31 U.S.C. S 82c. 

Furthermore, a certifying officer is liable the moment 
an improper payment is made as the result of his erroneous 
certification. See 54 Comp. Gen. 112, 114 (1974). This is 
true whether the certification involves a matter of fact, a 
question of law, or a mixed question of law and fact. 4 Comp. 
Dec. 332, 337 (1897); 23 Comp. Gen. 181, 183 (1943); 30 Comp. 
Gen. 298, 300 (1951); 39 Comp. Gen. 548, 549 (1960); 45 Comp. 
Gen. 447 (1966). Moreover, GAO looks only to the certifying 
officer for reimbursement even though some other administra- 
tive employee may be liable to the certifying officer under 
administrative regulation. 32 Comp. Gen. 332 (1953); 15 Comp. 
Gen. 962 (1936). 

The relief provisions of 31 U.S.C. § 82c allow the Comp- 
troller General to relieve a certifying officer from liability 
based on the officer's certification of incorrect facts, pro- 
vided that the certification was based on official records and 
that the officer did not know or could not reasonably have 
learned the actual facts. As a general rule, a certifying 
officer may not escape liability for losses resulting from 
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improper certification merely by stating either that he was 
not in a position to ascertain of his personal knowledge that 
each item on a voucher was correctly stated or that he must 
depend on the correctness of the computations of his subordi- 
nates. If he relies upon statements and computations of sub- 
ordinates, he must assume responsibility for the correctness 
of their statements and computations, unless it can be shown 
that neither he, nor his subordinates, in the reasonable 
exercise of care and diligence, could have known the true 
facts. Otherwise, the certification would be without mate- 
rial value as a protection of the United States against 
erroneous payments if, after certifying definitely to the 
correctness of the voucher, the certifying officer could then 
escape liability by merely stating that he was not personally 
familiar with the facts to which he certified and did not 
know whether they were correct. 49 Comp. Gen. 486 (1970). 

The function of certification is not perfunctory, but 
involves a high degree of responsibility. 20 Comp. Gen. 182 
(1940); 26 Comp. Gen. 578, 579 (1947). Thus, the press of 
work cannot relieve the certifying officer of his responsi- 
bilities. B-147747, December 28, 1961. On the other hand, 
where proper administrative safeguards exist, certifying 
officers do not need to examine time, attendance, and leave 
records in order to certify the correctness of amounts shown 
on payrolls submitted to them. 31 Comp. Gen. 17 (1951). 
(31 Comp. Gen. 17 further pointed out that the potential for 
future recovery of an overpayment from an employee's retire- 
ment account is not sufficient to relieve the certifying 
officer. ) 

GAO has never undertaken to formulate any general rule 
declaring what acts may carry exemption from liability for 
certification of incorrect facts. Rather, GAO will apply 
the relief provisions by considering the practical conditions 
and procedures under which certifications of fact are made. 
Consequently, the diligence to be required of a certifying 
officer before requests for relief under the act will be con- 
sidered favorably is a matter of degree dependent upon the 
practical conditions prevailing at the time of certification, 
the sufficiency of the administrative procedures protecting 
the interest of the Government, and the apparency of the 
error. 

The statute also allows the Comptroller General to 
relieve certifying officers from liability for payments made 
in good faith and for value received by the United States. 
But the Comptroller General may not relieve a certifying 
officer if the Comptroller General finds that the payment 
was specifically prohibited by statute, regardless of value 
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received by the Government or the certifying officer's good 
faith. 46 Comp. Gen. 135 (1966); 31 Comp. Gen. 653, 654 
(1952); 14 Comp. Gen. 578, 583 (1935). 

"Value received" normally implies a tangible item with a 
readily determinable dollar value. However, in appropriate 
circumstances, an intangible item may constitute value re- 
ceived where payment of funds has achieved a desired program 
result. B-127160, April 3, 196-1. LI Cf. B-191900, July 21, 
1978. 

Assuming value received for a payment and the absence 
of a statutory prohibition, the test of good faith regard- 
ing legal questions concerning certified vouchers is whether 
or not the certifying officer was "in doubt" regarding the 
payment, and, if so, whether he exercised his right to 
request and receive an advance decision from the Comptroller 
General on any question of law involved in a payment on any 
voucher presented to him for certification under 31 U.S.C. 
S 82d. Thus, a certifying officer, who accepts the advice 
and instruction of an administrative or legal officer con- 
cerning a doubtful payment instead of exercising his right 
to obtain a decision by the Comptroller General, may not be 
relieved of responsibility for making an erroneous payment. 
31 Comp. Gen. 653, 654 (1952); 14 Comp. Gen. 578, 583 (1935); 
B-180752, June 12, 1974. For example, in B-126374, 
February 14, 1956, GAO denied relief to a certifying officer 
who, following the advice of an administrative officer, 
certified a voucher to hire a boat and crew for a recreational 
trip to the Red Sea for Government employees stationed in the 
Middle East. 

Where there is doubt as to the legality of a payment, 
the certifying officer's only complete protection from 
liability for an erroneous payment is to request and follow 
the Comptroller General's advance decision under 31 U.S.C. 
S 82d. Moreover, in view of the certifying officer's statu- 
tory right to request and obtain an advance decision from 
the Comptroller General regarding the lawfulness of any pay- 
ment to be certified, the agency's general counsel's con- 
clusions of law regarding such payment are not "binding" 
on the agencyls certifying officers. 

Statistical sampling and "provisional" vouchers 

In 1963, the Comptroller General held that reliance on 
a statistical sampling plan for the internal examination of 
vouchers prior to certification would not operate to relieve 
a certifying officer from liability under 31 U.S.C. S 82c. 
43 Comp. Gen. 36 (1963). The decision stated: 
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"We believe that any plan of examining vouchers 
prior to certification which contemplates the 
certification of vouchers with the knowledge 
that some of them--even though the particular 
ones are not known--contain erroneous or im- 
proper payments violates the spirit and intent, 
if not the letter, of the acts establishing the 
responsibility of certifying officers." 
43 Comp. Gen. at 38-39. 

GAO recognized in the decision that an adequate statistical 
sampling plan could produce overall savings to the Govern- 
ment, but was forced to conclude that it was not authorized 
under existing law. 

In response to this, Congress enacted 31 U.S.C. S 82b-1 
in 1964. The statute authorizes agency heads, upon deter- 
mining that economies will result, to prescribe the use of 
adequate and effective statistical sampling procedures in the 
examination of disbursement vouchers. As originally enacted, 
the authority was limited to vouchers not exceeding $100. A 
1975 amendment to the statute removed the $100 limit and 
authorized the Comptroller General to prescribe maximum 
dollar limits. The current limit is $500. 3 GAO S 45.1. 
Further guidance on establishing statistical sampling plans 
may be found in 57 Comp. Gen. 321 (1978) and Title 3 of the 
GAO Policy and Procedures Manual for Guidance of Federal 
Agencies, Chapter 5. 

The relevance of all this to accountable officers is 
spelled out in the statute. 31 U.S.C. 5 82b-1 further pro- 
vides that a certifying officer or disbursing officer acting 
in good faith and in conformity with an authorized statisti- 
cal sampling procedure will not be held liable for any certi- 
fication or payment on a voucher which was not subject to 
specific examination because of the procedure. Relief may 
be denied, however, if the agency has not diligently pursued 
collection action to recover the illegal, improper, or 
incorrect payment. 

Relief may also be denied if the sampling plan used does 
not conform to the standards in 3 GAO, Chapter 5. 3 GAO S 46. 
For vouchers over the limit prescribed by the Comptroller 
General, 43 Comp. Gen. 36 continues to apply. 

A conceptually related subject is the certification of 
"provisional" vouchers. Some agencies have procedures for 
the certification of provisional vouchers for periodic pay- 
ments under cost-type contracts. This means the certifica- 
tion of vouchers which are essentially unaudited except for 
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basic mathematical and cumulative cost checks, subject to 
adjustment upon audit when the contract is completed. As 
with statistical sampling, some errors on provisional vouchers 
may escape detection. As a general proposition, GAO will not 
object to a procedure of this sort as long as it provides for 
the periodic audit of the provisional vouchers. The periodic 
"batch audits" need be conducted only as frequently as deemed 
necessary (but at least annually), according to the reliabil- 
ity of each contractor's accounting and billing procedures. 
B-180264, March 11, 1974 (discussing provisional voucher 
procedures of the Environmental Protection Agency and the 
Department of Defense). 

The certifying officer's role with respect to audited 
contracts is discussed in B-201408, April 19, 1982. 

Automated payment systems 

A s  pointed out in Section B of this Chapter, the in- 
creased use of automated payment systems is changing the way 
in which certifying officers operate. Perhaps the clearest 
example is payroll certification. A certifying officer may 
be asked to certify a grand total accompanied by computer 
tapes containing payrolls involving millions of dollars. 
There is no way the certifying officer can verify that each 
payment is accurate and legal. 

GAO reviewed the impact of computerization in a report 
entitled "New Methods Needed For Checking Payments Made By 
Computers," FGMSD-76-82, November 7, 1977. While the certi- 
fying officer's basic legal liability remains, the conditions 
under which he may be relieved under an automated payment 
system must be different to reflect these changes. The 
approach to relief in this context stems from the following 
premises discussed in the report: 

(1) In automated systems, evidence that the payments 
are accurate and legal must relate to the system rather than 
to individual transactions. 

(2) Certifying and disbursing officers should be 
provided with information showing that the system on which 
they are largely compelled to rely is functioning properly. 

( 3 )  Reviews should be made at least annually, supple- 
mented by interim checks of major system changes, to deter- 
mine that the automated systems are operating effectively and 
can be relied on to computg payments that are accurate and 
legal. 
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The report concluded: 

"In the future, when a certifying or disbursing 
officer requests relief from an illegal, improper, 
or incorrect payment made using an automated system, 
GAO will continue to require the officer to show 
that he or she was not negligent in certifying pay- 
ments later determined to be illegal or inaccurate. 
However, consideration will be given to whether or 
not the officer possessed evidence at the time of 
the payment approval that the system could be relied 
on to produce accurate and legal payments. In cases 
in which the designated assistant secretary or com- 
parable official provides the agency head and GAO 
with a written statement that effective system 
controls could not be implemented prior to voucher 
preparation and certifies that the payments are 
otherwise proper, GAO will not consider the absence 
of such controls as evidence of negligence in 
determining whether the certifying official should 
be held liable for any erroneous payment prior to 
receipt of an advance decision. Of course, the 
traditional requirements that due care be exercised 
in making the payments and that diligent effort be 
made to recoup any erroneous payments will still be 
considered in any requests for waiver of liability. 
Also, should the certifying official fail to take 
reasonable steps to establish adequate controls for 
future payments, the reasons for such failure will 
be taken into account in any requests for waiver of 
liability concerning such future payments." "New 
Methods Needed For Checking Payments Made by Com- 
puters," supra, pp. 17-18. 

Thus, in considering requests for relief under an 
automated payment system where verification of individual 
transactions is impossible, the basic q u e s t i o n  will be the 
reasonableness of the certifying officer's reliance on the 
system to continually produce legal and accurate payments. 
However, this is only one factor, albeit a major one, and 
GAO will still consider other factors such as evidence of 
lack of due care on the part of the certifying officer. 
B-201965, June 15, 1982 (non-decision letter). See also 
B-178564, January 27, 1978, discussing the application of 
these principles to certain Department of Agriculture 
programs . 

Regardless of what system is used, there is of course 
no authority to make known overpayments. B-205851, 
June 17, 1982. 
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( 5 )  Illegal or Improper Payment: Disbursing Officers 
(31 U.S.C. S 82a-2) 

The Comptroller General is authorized under 31 U.S.C. 
S 82a-2 to relieve disbursing officers or former disbursing 
officers of any department, agency, or independent establish- 
ment of the Government, from liability for deficiencies in 
their accounts as the result of the making of any illegal, 
improper, or incorrect payment. The granting of relief 
requires a determination that the payment was not the result 
of bad faith or lack of due care on the part of the disburs- 
ing officer. The determination may be made by the agency and 
concurred in by GAO, or it may be made by GAO on its own 
motion. 

The statute further provides that the granting of relief 
to a disbursing officer shall not affect the liability or 
authorize the relief of any payee, beneficiary, or recipient 
of any illegal or improper payment, nor will it relieve the 
disbursing officer, the cognizant agency, or GAO of responsi- 
bility to pursue collection action against the payee, benefi- 
ciary, or recipient. Relief may be denied if GAO determines 
that the agency has not diligently pursued collection action. 
31 U.S.C. 82a-2(a) and (b). The effect on the accountable 
officer's liability of a compromise of the Government's 
claim against the recipient or beneficiary is discussed in 
Chapter 11 (Part 11), this Manual. 

The legislative history of 31 U.S.C. 5 82a-2 indicates 
that the terms "illegal" and "improper" as used in the statute 
do not necessarily imply fraudulent or wrongful conduct, but 
refer to a payment which the Comptroller General finds is not 
in "strict technical" conformity with the law. 49 Comp. 
Gen. 38 (1969); B-127608-O.M., May 28, 1956. The primary dif- 
ficulty in applying the statutory criteria for relief is the 
determination of whether the payment was or was not the result 
of bad faith or lack of due care on the part of the disbursing 
officer. Bad faith carries with it a suggestion of dishonesty, 
and generally implies actual or constructive fraud, or a design 
to mislead or deceive another, or a neglect or refusal to ful- 
fill some duty or obligation. It connotes a disregard of and 
refusal to learn facts when available. See also Section C(4), 
this Chapter, with respect to certifying officers. The lack 
of due care is the legal definition of negligence, and has 
been discussed in Section C(2) of this Chapter. 

The determination of whether a payment was or was not the 
result of bad faith or lack of due care must, of course, be 
made on the basis of the facts and circumstances surrounding 
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the particular payment in question. B-136027-O.M., 
June 13, 1958. A high error rate in the disbursing office 
involved does not automatically establish lack of due care 
in the making of a particular payment, nor does a low error 
rate and a record of an exemplary operation automatically 
establish due care in the making of a particular payment. 
B-136027-O.M., supra; B-141038-O.M., November 17, 1959. 
The continued existence of an "inherently dangerous" pro- 
cedure, however, does indicate lack of due care on the 
part of the responsible disbursing officer. B-162629-O.M., 
November 9, 1967. 

A disbursing officer is personally responsible for pay- 
ments made by his subordinates. However, he may be relieved 
under 31 U.S.C. S 82a-2 if the improper payment was not the 
result of bad faith or the lack of due care attributable to 
him personally. B-141038-O.M., November 17, 1959. In review- 
ing cases involving payments made by subordinates, GAO has 
developed the rule that, where a subordinate actually dis- 
burses the fundsl relief may be granted on a showing that the 
disbursing officer properly supervised his subordinates by 
maintaining an adequate system of procedures and controls to 
avoid errors, and took steps to see that the system was 
effective and being followed. In applying this rule, GAO 
recognizes that errors will occasionally occur even in the 
most carefully established and efficiently supervised system. 

Thus, in B-194877, July 12, 1979, the amounts of two VA 
education payments were switched through the error of a sub- 
ordinate, resulting in an overpayment to one payee that could 
not be recouped. In view of the magnitude of operations at 
the disbursing center, the disbursing officer could not be 
expected to personally inspect every check, and relief was 
granted. The same reasoning was applied to grant relief in 
B-187180, September 21, 1976, where the wrong amounts had 
been inserted on checks, and in B-202911, June 29, 1981, in- 
volving embezzlement by an employee. However, in B-192109, 
October 11, 1978, the Bureau of Indian Affairs had sent a 
check to the wrong person (with a slightly different name 
than the correct payee).. Relief was denied because the 
record contained insufficient evidence to establish that 
the disbursing officer had exercised proper supervision. 
(Relief was subsequently granted upon submission of further 
information. B-192109, June 3 ,  1981). 

It is apparent from the above that it is difficult, if 
not impossible, to state any hard and fast rules applicable 
inflexibly to all cases involving relief under the provi- 
sions of S 82a-2. What may be considered good faith and 
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the exercise of due care in one set of circumstances may not 
be so considered in another set. However, it may be stated 
generally that, where proper efforts to collect from the 
recipient of the improper payment have been made, relief may 
be granted where the department or agency involved has made 
a determination that the payment was not the result of bad 
faith or lack of due care on the part of the disbursing offi- 
cer, and no evidence to the contrary is available. Also, re- 
lief may be granted without such administrative determination 
where it is evident that the payment was not the result of 
bad faith or lack of due care on the part of the disbursing 
officer. 

It is a prerequisite to the granting of relief, of 
course, that there be no actual evidence of bad faith or lack 
of due care and the error must not be so apparent as to indi- 
cate that it could have occurred only through lack of due 
care. Assuming that these conditions have been met, bad faith 
or lack of due care generally will not be imputed to a dis- 
bursing officer where payment was made on the basis of facts 
of record upon which he was, or reasonably could be, expected 
to rely, even though such facts subsequently are determined 
to be erroneous. 

While the mere blind adherence to an officially estab- 
lished system and procedure does not necessarily indicate the 
absence of bad faith and the application of due care, the 
making of an erroneous payment through failure to follow an 
officially established system and procedure, unless such 
failure was completely beyond the control and without the 
fault of the disbursing officer, constitutes lack of due care. 
B-138593-O.M., February 18, 1959; B-138102-O.M., January 29, 
1959; B-137723-O.M,, December 10, 1958; B-133503-O.M., 
September 23, 1957. Thus, it has been held that a disbursing 
officer who followed a well set up, efficient, and carefully 
policed disbursing system in accordance with officially pre- 
scribed procedures, under which he was not required to see 
and did not see the document which was the basis of the erro- 
neous payment, was not personally guilty of such bad faith or 
lack of due care in connection with that payment as would 
warrant withholding relief. B-141038-O.M., November 17, 1959. 
Likewise, a disbursing officer who carefully followed an 
officially established system which failed to detect a certain 
type of overpayment, was held not guilty of lack of due care 
for making such overpayments prior to the time the weakness 
of the system was called to administrative attention. 
B-128377-O.M., August 1, 1956. 
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Like 31 U.S.C. 5 82a-1 but in contrast with 31 U.S.C. 
s 82c, 31 U.S.C. 82a-2 is not limited to the executive 
branch. B-200108/B-198558, January 23, 1981 (holding that 
funds deposited in United States Court registry accounts are 
funds for which the clerk of the court is accountable). 

In applying the above principles, GAO has granted 
relief in the following cases: 

--Due to mechanical failure, a check printing machine 
failed to advance a voucher schedule and a second 
check was issued to a person with the same name but 
different middle initial than the correct payee. A 
clerk failed to notice the error during verifica- 
tion. The record indicated an adequate system of 
supervision. In view of the volume of work at the 
disbursing center, the error was viewed as the type 
that will occasionally escape even in a well- 
established and carefully supervised system. 
B-195106, July 12, 1979. 

--An Air Force disbursing office made improper pay- 
ments to individuals with fraudulent identification 
cards. Although applicable regulations were found 
inadequate and were subsequently changed, the dis- 
bursing officer and his subordinates had been in 
full compliance with existing directives. B-192558, 
December 7 ,  1978. The decision pointed out, how- 
ever, that compliance with regulations which are 
clearly insufficient will not always satisfy the 
standard of due care. 

--Duplicate income tax refund checks were issued as 
the result of an employee's failure to check the 
cancellation and stop payment files, a violation of 
written instructions. Both checks were cashed. 
The magnitude of operations at the disbursing center 
precluded the disbursing officer from personally 
inspecting all operations. B-195396, October 1, 
1979. 

--A Bureau of Indian Affairs disbursing officer 
erroneously made a payment to the wrong heir. 
Unknown to him, the probate and title determina- 
tions on which he had based the payment had been 
reopened and revised. The disbursing officer had 
not been required, nor could he be reasonably 
expected, to verify the inheritance determination. 
B-188744, July 15, 1977. 
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--Soldier's deposits were paid to the wrong soldier. 
Pass book supporting the payment belonged to 
another. Error was ascribed to a clerical error 
by a member of the disbursing officer's staff. 
B-78532-O.M., May 10, 1956. 

--Air Force disbursing officer made duplicate travel 
allowance payments. While there may have been 
some laxity in control and certain weaknesses in 
responsibilities, no method or requirement existed 
by means of which prior similar payments could 
reasonably have been discovered except by memory 
alone. GAO accepted agency's determination. 
B-128377-0.M., August 1, 1956. 

--Disbursing officer paid military personnel com- 
muted rations and overseas station subsistence per 
diem concurrently, even though the personnel could 
have eaten, or did eat, at least two meals per day 
in a Government mess. Payments were made in re- 
liance on administrative action indicating the non- 
availability of a Government mess to the persons 
involved. B-128733-O.M., February 5, 1957. 

--Overpayment of mustering-out pay resulted from 
failure to follow procedures provided by regulation 
which would have detected a prior payment. Disburs- 
ing officer had taken positive steps to improve the 
disbursement practice before the error. Office had 
a large number of untrained personnel and the payment 
in question had been made by an untrained clerk. 
B-129631-O.M., January 23, 1958. 

--Army disbursing officer made overpayment by drawing 
check in larger amount than shown on voucher. GAO 
accepted agency's determination of due care and good 
faith since nothing in record suggested the contrary. 
B-133785-O.M., September 25, 1957. GAO reached same 
result with respect to check drawn to wrong payee. 
B-134836-O.M., January 15, 1958; B-134790-O.M., 
January 13, 1958. 

--Payment of retired pay was continued beyond the 
period a former officer was dropped from the Navy 
rolls, due to administrative failure to notify the 
disbursing officer. Payment was the result of admin- 
istrative failure beyond the Control of the disbursing 
officer. B-135024-O.M., March 4, 1958. 
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--Payment was made to an alleged vendor in Italy who 
later claimed non-payment. Signature on voucher 
had been forged. The genuine signature was readily 
available at the time of the payment, but Navy pro- 
cedure provided that primary identification was the 
responsibility of the Supply Officer. Failure to 
compare signatures was therefore not negligence on 
the part of the disbursing officer. B-137223-O.M., 
January 8, 1960. 

Conversely, application of the principles discussed 
resulted in the denial of relief in the following cases: 

--Accountable officer paid advance travel vouchers 
to person who represented himself as courier with- 
out requesting identification; vouchers had been 
forged. B-178953, August 8, 1973. 

-Military finance officer authorized improper per 
diem payments. Admittedly in doubt as to propriety 
of payments, he had sought guidance from higher 
headquarters. Reliance on advice from higher 
headquarters rather than seeking advance decision 
from Comptroller General in doubtful cases is not 
the exercise of due care. 49 Comp. Gen. 38 (1969). 
For further cases on the effect of a disbursing 
officer's failure to request an advance decision, 
see 14 Comp. Gen. 464 (1934); 14 Comp. Gen. 578 
(1935); 23 Comp. Gen. 578 (1944). See also 55 Comp. 
Gen. 297, Section C(4), this Chapter, for the same 
point with respect to certifying officers. 

--An exception was taken to the payment of a depen- 
dent's transportation because records did not show 
that the travel, if performed, was for the purpose 
of establishing a permanent residence. The payee 
alleged that he neither claimed nor received the 
payment. The signature on the voucher was found to 
be forged. The record did not establish whether bad 
faith or lack of due care was involved in making the 
payment. Even if the signature had been proper, pay- 
ment would have been unauthorized. B-132034-O.M., 
July 10, 1957. See also B-132851-O.M., October 8, 
1957. 

--Disbursing officer continued to pay New Mexico 
gasoline tax after State Attorney General and Judge 
Advocate General had both concluded that the United 
States was not liable for the tax. Disbursing officer 
claimed that he had not been specifically directed to 
stop paying. B-135811, May 29, 1959. 
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--Disbursing officer reimbursed imprest fund based 
on purchase orders that were obviously altered or 
otherwise contrary to regulations. This was held 
to constitute a prima facie case of lack of due 
care and the record contained no controverting 
evidence. B-135910-O.M., July 14, 1958; 
B-138593-O.M., February 18, 1959. Disbursing 
officer reimbursed imprest fund on basis of pur- 
chase orders which were not supported by dealer's 
invoice or delivery slip as required by regula- 
tions. B-137723-O.M., December 10, 1958. 

--Finance officers had authorized payments for 
nontemporary storage of household goods for 
members enroute to new permanent duty stations 
but who had delayed their travel for permissive 
temporary duty to attend civilian colleges. Pay- 
ments were not contemplated by applicable regu- 
lations and were contrary to a decision of the 
Comptroller General. 44 Comp. Gen. 160 (1964). 

--Disbursing officer made duplicate payments on 
voucher schedule covering payments already made. 
Disbursing officer had requested guidance on new 
procedures, and "duplicate" schedule with instruc- 
tions had been sent to her in response to that 
request, with cover letter clearly stating that 
the schedule covered payments previously made. 
Payment could only have been due to lack of due 
care. B-142051, March 22, 1960. 

--Accountable officer knowingly hired a part-time 
janitor who was already employed full-time by the 
District of Columbia, a violation of t h e  Dual 
Compensation Act, and paid him from an imprest 
fund. Accountable officer must be presumed to 
know the law, and also should have known that 
compensation cannot be paid from an imprest fund. 
B-177841-O.M., October 23, 1973. 

--Various Peace Corps accountable vfficers made 
improper overpayments of volunteer readjustment 
allowances to Corps members over a number of 
years. Relief could not be granted where neither 
the identity of the persons overpaid nor the 
amounts of the overpayments could be ascertained. 
B-165743, May 11, 1973. 
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The d iscuss ion  of s t a t i s t i c a l  sampling and automated 
payment sys t ems  i n  Sec t ion  C ( 4 )  of t h i s  Chapter is a l s o  
re levant  t o  d i s b u r s i n g  o f f i c e r s .  The  l i a b i l i t y  of d i sburs ing  
o f f i c e r s  f o r  overpayments under an e l e c t r o n i c  funds t r a n s f e r  
program is discussed i n  59 Comp. Gen. 597  (1980).  
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(6) Other Relief Statutes 

The four relief statutes discussed in some detail-- 
31 U.S.C. § §  82a-1, 95a, 82c, and 82a-2--are the ones most 
commonly encountered. However, several other relief statutes 
exist. 

Court of Claims 

28 U.S.C. § 2512 provides as follows: 

"Whenever the Court of Claims finds that any 
loss by a disbursing officer of the United States 
was without his fault or negligence, it shall 
render a judgment setting forth the amount thereof, 
and the General Accounting Office shall allow the 
officer such amount as a credit in the settlement 
of his accounts." 

This statute, which originated in legislation enacted in 1866, 
predates the other relief legislation and once was the only 
relief mechanism available apart from private relief legisla- 
tion. Now, with the availability of administrative channels 
of relief by virtue of the other relief statutes, it is used 
much less frequently. For a recent case, see Serrano v. 
United States, 612 F.2d 525 (Ct. C1. 1979). 

(b) Legislative Branch Agencies 

Since 31 U.S.C. § 82c does not apply to the legislative 
branch, Congress has enacted specific statutes to authorize 
relief of certifying officers of certain legislative branch 
agencies. The statutes, patterned after 31 U.S.C. § 82c, are 
2 U.S.C. S 142b (Library of Congress), 2 U.S.C. 5 142e (Con- 
gressional Budget Office), and 44 U.S.C. S 308 (Government 
Printing Office). 

(c) District of Columbia 

Also patterned after 31 U.S.C. 5 82c, section 47-120 of 
the District of Columbia Code authorizes the Comptroller 
General to relieve certifying officers of the District of 
Columbia Government. 

(d) Treasurer of the United States 

The Treasury occasionally suffers losses resulting from 
the issuance of Government checks. In the most common situ- 
ation, a payee claims he never received a check and the 
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Treasury issues a substitute. Both the original and the 
substitute are then negotiated, resulting in a double payment. 
Losses also result from other situations such as altered 
checks. Prior to 1947, Congress periodically relieved the 
Treasurer from personal liability by enacting special legis- 
lation and by appropriating the funds necessary to adjust the 
accounts. 

In 1947, Congess enacted 31 U.S.C. 5 156, providing that 
the Treasurer shall not be liable for losses resulting from 
the payment of any check drawn upon the Treasurer of the 
United States which is "paid in due course and without negli- 
gence by or on behalf of the Treasurer." The statute also 
"authorized and directed" the Comptroller General to allow 
credit in the Treasurer's account for such payments in the 
future. 

Treasury does not request "relief" under 31 U.S.C. S 156 
on a case-by-case basis. Rather, it accumulates the cases 
and submits them in large groups. Credit is allowed largely 
as a matter of routine. See B-115388, October 12, 1976, 
which allowed credit for over 2,000 uncollectible checks. 

There is an important problem with 31 U.S.C. S 156 that 
has yet to be resolved. The statute does not give the Comp- 
troller General restoration authority, i.e., authority to 
charge losses to some current appropriation (see Section E, 
this Chapter). Thus, specific appropriations are needed to 
clear the Treasurer's account even after relief has been 
granted. See B-115388, supra; B-141329, February 26, 1960. 
Absent either restoration authority or specific appropria- 
tions, Treasury carries the losses as accounts receivable 
indefinitely. The issues are discussed in more detail in 
B-197876-OQM., April 20, 1981, and a report entitled 
"Millions Paid Out In Duplicate and Forged Government 
Checks," AFMD-81-68, October 1, 1981. 

( e )  Losses Resulting From Certain Exchange 
Transactions 

Legislation enacted in 1944, 31 U.S.C. S 492a, autho- 
rizes disbursing officers to make various exchange trans- 
actions for official or accommodation purposes. 31 U.S.C. 
5 492b requires that gains resulting from these operations 
be paid into the Treasury as miscellaneous receipts and 
authorizes appropriations to adjust deficiencies. Gains 
may be offset against deficiencies on a fiscal year basis. 
To implement this legislation, the Treasury Department has 
issued regulations (Treasury Department Circular No. 830) 
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and has established a "Gains and Deficiencies on Exchange 
Transactions'' account. If a given fiscal year produces a net 
deficiency, Treasury requests an appropriation in that amount. 
(For Defense Department disbursing officers, a recurring pro- 
vision in annual Defense appropriation acts makes Defense 
appropriations available for this purpose.) 

The Gains and Deficiencies account "was established and 
authorized solely in connection with relieving disbursing 
officers of accountability for losses due to exchange rate 
fluctuations incurred in carrying out certain disbursing func- 
tions and to require that gains from such cause be covered 
into the Treasury as miscellaneous receipts." 45 Comp. 
Gen. 493, 495 (1966). 

GAO has considered the use of the Gains and Deficiencies 
account in a number of cases involving valueless Vietnamese 
and Cambodian currency after the American evacuation from 
those countries in the mid-1970's. See 56 Comp. Gen. 791 
(1977); 61 Comp. Gen. - (B-186348, December 15, 1981, over- 
ruling 56 Comp. Gen. 791 in part); B-197708, April 8, 1980. 
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(7) Waiver of Erroneous Overpayments Provides Relief 

United States arising out of erroneous payments of pay and 
certain allowances made to or on behalf of certain employees 
of the United States or to or on behalf of members of the 
uniformed services. This authority is contained in 5 U.S.C. 
f j  5584 for civilian employees, 10 U.S.C. S 2774 for members 
of the uniformed services, and 32 U.S.C. § 716 for members 
of the National Guard. Implementing regulations for these 
waiver statutes are contained in 4 C . F . R .  Parts 91-93. 
Department and agency heads may waive erroneous payments in 
amounts not exceeding $500. Erroneous payments above this 
amount may be waived only by the Comptroller General. All 
of the waiver statutes contain provisions for the adjustment 
of the accountable officer's account from which the erroneous 
payment was made when the overpayment is waived. Accordingly, 
if the overpayment is waived, the accountable officer is 
effectively relieved, 

There is statutory authority for waiver of claims of the 

For example, the Military Sealift Command requested 
relief from liability for disbursing officers who had made 
overpayments as a result of administrative error. GAO 
determined that the overpayments could be waived under 
5 U.S.C. S 5584. Hence there was no need to consider the 
question of relief since upon waiver, the accounts in 
question could be adjusted pursuant to 5 U.S.C. § 5584(d). 
B-184947, March 21, 1978. This result applies even where 
relief has been denied under the applicable relief statute. 
B-177841-O.M., October 23, 1973. 
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(8) Statute of Limitations 

31 U.S.C. 5 82i provides that the accounts of 
accountable officers shall be settled by GAO within three 
years "from the date of the receipt of the account by the 
General Accounting Office." Since a charge cannot be raised 
against an accountable officer after the expiration of this 
period, the statute operates as well as a limitation on the 
accountable officer's liability for improper expenditures. 
Unlike other statutes of limitations which merely affect the 
remedy (e.g., by barring the commencement of legal proceed- 
ings), 3 1 S . C .  § 82i completely eliminates the debt. Thus, 
an accountable officer can escape liability for an improper 
expenditure if the Government does not raise a charge against 
the account within the three-year period. B-181466, 
November 19, 1974 (non-decision letter); B-199542, November 7, 
1980; B-206591, April 27, 1982. 

The statute was enacted at a time when all accounts were 
physically transmitted to GAO for settlement. As a result of 
changes in audit methods, this is no longer done. Rather, the 
accounts are retained by the various agencies where they are 
subject to audit and settlement by GAO. To reflect this change 
in audit procedures, the date of receipt by the agency of sub- 
stantially complete accounts is now considered as the point 
from which the three-year period begins to run. B-205587, 
June 1, 1982; B-181466, July 10, 1974 (non-decision letter). 

Since GAO no longer audits all individual transactions, 
agencies are required to report to GAO all irregularities in 
the accounts of accountable officers (which have not been re- 
solved administratively) within two years after the date the 
accounts are made available to GAO for audit. This will 
permit the timely raising of a charge within the three-year 
period. Fraud or other serious irregularities of substantial 
amount or significance must be reported as soon as possible. 
B-205587, supra; B-161457, August 1, 1969 (circular letter); 
GAO Policy and Procedures Manual, Title 7. 

The statute of limitations does not apply to losses due 
to fraud or criminality on the part of the accountable 
officer. Also, it applies only to accountable officers and 
does not establish a limitation period on recoveries against 
recipients of illegal or erroneous payments. Arnold v. 
United States, 404 F.2d 953 (Ct. C1. 1968). 

The statute of limitations of 31 U.S.C. 8 82i applies 
only to improper payments, not to physical losses or defi- 
ciencies. 60 Comp. Gen. 674 (1981). A group of recent 

10-67 



decisions had applied the statute in physical l o s s  cases 
(B-201840, April 6, 1981; B-198308, March 9, 1981; B-197616, 
February 2 4 ,  1981; B-189613, June 8,  1978). However, in 
60 Comp. Gen. 674, GAO overruled that aspect of the prior 
decisions, stating that "We have reconsidered those deci- 
sions, in the light of the legislative history of 31 U.S.C. 
82i, and have concluded that we were wrong." An account- 

able officer's liability for a physical loss or deficiency 
is wholly independent of GAO's raising a charge against 
that officer's account. 
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(9) Requests for Reconsideration 

Whenever GAO makes a determination under 31 U.S.C. 
SS 82a-1, 82a-2, or 82c that results in the denial of relief 
for an accountable officer, the agency or the accountable 
officer may through appropriate administrative channels re- 
quest GAO to review and reconsider the determination. How- 
ever, GAO will not review determinations resulting in denial 
of relief made by the military departments under 31 U . S . C .  
S 95a, inasmuch as such determinations are conclusive and 
GAO has no authority to overturn them. 

Requests for review and reconsideration should set forth 
the errors which the applicant believes have been made in the 
denial determination. The applicant has the burden of estab- 
lishing, through the submission of credible evidence, that 
G A O ' s  original determination to deny relief either failed to 
consider certain evidence, or to give it appropriate weight, 
or relied too heavily on other evidence in the record. Where 
the applicant succeeds in showing that an earlier denial 
determination was in error, GAO will reverse the earlier 
determination and grant relief upon reconsideration. Where 
the applicant fails to establish that the earlier denial was 
in error, GAO will affirm its earlier determination. 

See B-201556, March 3 ,  1982, for a case in which GAO 
revoked previously granted relief when a subsequent related 
request cast doubt on the veracity of the administrative 
determinations upon which the relief had been originally 
granted . 
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D. COLLECTION ACTION--WITHHOLDING PAY 

Whenever a loss occurs for which an accountable officer 
is liable, the agency should seek to recover from the 
recipient if possible. Any amounts recouped will reduce 
the accountable officer's liability. (Note that 31 U.S.C. 
§ 82a-2 expressly permits the denial of relief if the agency 
has not diligently pursued collection action.) 

If an outstanding liability remains, and the agency does 
not request relief or relief is requested and denied, the 
accountable officer becomes indebted to the United States 
for the amount involved. At that point, it is the agency's 
responsibility to initiate collection action against the 
accountable officer in accordance with the Federal Claims 
Collection Act and implementing regulations. (See Chapter 
11, Part 11, this Manual.) B-177430, October 30, 1973; 
B-179902-O.M., January 4, 1974. 

If the accountable officer is still employed by the 
Government, the means of collection is mandatory withholding 
of pay as prescribed by 5 U.S.C. 5 5512(a): 

"The pay of an individual in arrears to the 
United States shall be withheld until he has 
accounted for and paid into the Treasury of the 
United States all sums for which he is liable." 

See B-198124, June 20, 1980; B-196855, December 18, 1979; 
B-190809, March 14, 1978. The Comptroller General has held 
that 5 U.S.C. s 5512(a) does not apply to ordinary debtors 
but only to accountable officers, and that its application 
is mandatory. 23 Comp. Gen. 555 (1944); 37 Comp. Gen. 344 
(1957); 39 Comp. Gen. 203 (1959). Since it is mandatory, 
it cannot be waived. E.g., 19 Comp. Gen. 312 (1939). 

It is possible to read 5 U.S.C. § 5512(a) as requiring 
that - all pay be withheld until the debt is repaid, and a 
number of early decisions so construed it. E.g., 7 Comp. 
Gen. 4 (1927); 9 Comp. Gen. 272 (1930); 19 Comp. Gen. 312 
(1939). 14,' While these early decisions have not been 
overruled, the current view is that the statute will be 
satisfied by withholding in installments. B-180957-O.M., 
September 25, 1979. 

- 14/ Prior to the 1966 recodification of title 5, U.S. Code, 
the provision in question (then 5 U.S.C. 5 82) read 
"NO money shall be paid" until the debt is repaid. 
See 2 Comp. Gen. 689 (1923); 42 Comp. Gen. 83 (1962). 
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Also, since a person employed by the Government is pre- 
sumed to have the present or prospective financial ability to 
repay a debt, termination of collection action is inappro- 
priate. B-160483, December 9, 1966; B-160633, January 19, 
1967; B-180674, November 25, 1974; B-189701, September 23, 
1977; 49 Comp. Gen. 359, 361 (1969). See also Chapter 11 
(Part 11), this Manual. 

If pay is withheld under 5 U.S.C. 5 5512(a), the statute 
provides a means to obtain judicial review of the indebted- 
ness. Under 5 U . S . C .  § 5512(b), GAO is required, upon the 
request of the individual, his agent, or his attorney, to 
immediately report the balance due to the Attorney General, 
and the Attorney General is required within sixty days to 
order suit to be commenced against the individual. For 
examples of referrals under 5 U . S . C .  5 5512(b), see B-198124, 
August 13, 1980; B-188413, July 7 ,  1978. 
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E. RESTITUTION, REIMBURSEMENT, AND RESTORATION 

Prior to 1955, there was no statutory authority to 
permit the reimbursement of an accountable officer who had 
made restitution to the Government for a physical loss. 
Thus, once an accountable officer made restitution (if, for 
example, the agency required it), the decisions held that 
there was no longer a deficiency in the account for which 
relief could be considered. 27 Comp. Gen. 4 0 4  (1948); 
B-101301, July 19, 1951, and cases cited therein. 

Legislation in 1955 amended 31 U.S.C. $5 82a-1 and 95a 
to expressly authorize reimbursement of the accountable 
officer for any amounts paid in restitution, if relief was 
granted. Accordingly, restitution by the accountable officer 
in physical loss cases is no longer an impediment to the 
granting of relief. See, e.g., B-126362, February 21, 1956. 
There is no mention of reimbursement in 31 U.S.C. 5s 82a-2 
or 82c. 

An obvious limitation on the reimbursement authority was 
illustrated in B-187021, January 19, 1978. In that case, a 
cashier sought reimbursement, claiming she had made restitu- 
tion to an imprest fund from personal funds. However, by 
virtue of her actions in initially concealing the loss, she 
was unable to show that the loss had in fact ever occurred. 
Since the loss could not be established, reimbursement was 
denied. Thus, an accountable officer should always report 
the loss before making restitution. 

The final point to be covered is restoration of the 
account. Under two of the relief statutes--31 U.S.C. S S  82a-1 
and 82a-2--the Comptroller General may authorize the restora- 
tion or adjustment of the account if relief is granted. This 
is accomplished by charging the appropriation or fund avail- 
able for the accountable function at the time the adjustment 
is made. 31 U.S.C. S 82c does not contain a restoration pro- 
vision. 31 U.S.C. § 95a also does not contain a restoration 
provision, but limited restoration authority with respect to 
advance accounts is contained in 31 U.S.C. S 95b. In addi- 
tion, annual Defense Department appropriation acts include a 
provision making Defense appropriations available for losses 
in the accounts of disbursing officers or agents. For 
example, the FY 1981 provision is found at Pub. L. No. 96-527, 
s 709, 94 Stat. 3068, 3082. 

If relief is denied, or if the agency does not request 
relief, restoration is authorized by 31 U.S.C. 5 1202. Under 
this provision, if the loss was due to the fault or negligence 

10-72 



of the accountable officer, and if the agency determines that 
the amount of the l o s s  is uncollectible (including uncollect- 
ible from the accountable officer), the amount of the loss is 
to be charged to the appropriation or fund available for the 
expenses of the accountable function at the time the restora- 
tion or adjustment is made. This is merely an accounting 
transaction and does not affect the accountable officer's 
personal liability. See B-188715, January 31, 1978; B-167827, 
February 4 ,  1975; B-177910, February 20, 1973. For the 
specific accounting procedure, see GAO Policy and Procedures 
Manual, Title 7. 

Note that, under the restoration provisions of 31  U.S.C. 
ss  82a-1, 82a-2, and 1202, the l o s s  must be charged to the 
appropriation for the fiscal year in which the adjustment is 
made, and not the fiscal year in which the loss occurred. 

The restoration authority may be viewed as a way of 
determining the appropriation chargeable with a loss. For 
example, State Department disbursing officers overseas, act- 
ing under delegations of authority from the Treasury Depart- 
ment, may receive and disburse moneys on behalf of other 
Government agencies as well as the State Department. If the 
services are sufficiently extensive to warrant reimbursement, 
the State Department charges the "user" agencies. Construing 
the restoration provision of 31 U.S.C. S 82a-1, the Comp- 
troller General held that losses in such a situation which 
cannot be related to the functions of any particular agency 
or  agencies are chargeable to State Department appropriations. 
37 Comp. Gen. 224 (1957). The decision further pointed out 
that such adjustments could be considered as part of the 
costs of the disbursing function f o r  purposes of determining 
the reimbursement charges assessed against the user agencies 
and thus distributed to all user agencies in the same manner 
as other costs. - Id., at 226. See also 56 Comp. Gen. 791 
(1977), applying 37 Comp. Gen. 224 to losses of United States 
currency incident to the 1975 evacuation from Vietpam. 
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CHAPTER 11 

CLAIMS AGAINST AND BY THE U N I T E D  STATES 

Some years  ago, a g e n t l e m a n  a l l e g e d  t h a t  h e  had  b e e n  
c a r e f u l l y  o b s e r v i n g  t h e  a c t i v i t i e s  of t h e  moon f o r  a l o n g  
p e r i o d  of t i m e ,  and d i s c o v e r e d  t h a t  i t  had  jumped i t s  o r b i t  
and  was g e t t i n g  d a n g e r o u s l y  close t o  t h e  e a r t h .  A c c o r d i n g  t o  
h i s  s t o r y ,  i n s t e a d  o f  p u b l i c l y  a n n o u n c i n g  t h e  s i t u a t i o n  and  
t h e r e b y  c r e a t i n g  a p a n i c ,  h e  secre t ly  and  h u r r i e d l y  p e r f e c t e d  
a r o c k e t  which  h e  f i r e d  a t  t h e  s a t e l l i t e ,  t h u s  p l a c i n g  i t  
b a c k  o n  i t s  o r b i t ,  and  t h e r e b y  p r e v e n t e d  t h e  d e s t r u c t i o n  of 
t h e  e a r t h .  A s  a r e s u l t  o f  t h i s  a c t i v i t y ,  h e  f i l e d  a claim 
a g a i n s t  t h e  Government  for  $ 5 0 , 0 0 0 , 0 0 0 .  The c la im was 
d i s a l l o w e d .  - 1/ 

More r e c e n t l y ,  a Government employee i n  C a l i f o r n i a  wen t  
t o  work o n e  morn ing  a s  u s u a l .  S h o r t l y  a f t e r  h e  a r r i v e d ,  a n  
e a r t h q u a k e  o c c u r r e d  and  h e  was t r a p p e d  u n d e r  a s i n k  where  h e  
r e m a i n e d  f o r  t w o  d a y s  u n t i l  h e  w a s  dug o u t  by  r e s c u e  crews. 
H i s  a g e n c y  paid h i m  h i s  r e g u l a r  pay f o r  t h e  per iods h e  w o u l d  
n o r m a l l y  h a v e  worked ,  and  h e  s u b s e q u e n t l y  f i l e d  a c la im f o r  
o v e r t i m e  p a y  f o r  t h e  r e m a i n i n g  t i m e  t h a t  h e  w a s  trapped u n d e r  
t h e  s i n k .  S i n c e  h e  w a s  n o t  "engaged  i n  t h e  a c t u a l  p e r f o r m a n c e  
of h i s  p rescr ibed  d u t y "  w h i l e  u n d e r  t h e  s i n k ,  h i s  c la im w a s  
d i s a l l o w e d .  - 2/ 

W h i l e  t h e s e  t w o  s t o r i e s  a re  c e r t a i n l y  n o t  t y p i c a l ,  t h e y  
i l l u s t r a t e  t h e  GAO f u n c t i o n  t o  be d i s c u s s e d  i n  t h i s  Chapter - -  
t h e  s e t t l e m e n t  o f  claims a g a i n s t  and  by t h e  U n i t e d  S t a t e s .  
P a r t  I d e a l s  w i t h  claims a g a i n s t  t h e  Government  (paymen t  
claims).  P a r t  I1 c o v e r s  claims by t h e  Government ( d e b t  
c l a i m s ) .  

- 1/ A d d r e s s  of Arch B. Brown, f o r m e r  GAO a t t o r n e y ,  a t  t h e  
Federal  Bar A s s o c i a t i o n  C o n v e n t i o n ,  Wash ing ton ,  D.C . ,  
S e p t e m b e r  2 8 ,  1956.  

- 2/ B-175932-O.M., J u n e  1 3 ,  1972.  
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PART I - CLAIMS AGAINST THE GOVERNMENT 

A .  ROLE OF GAO 

C l a i m s  a g a i n s t  t h e  Government  c a n  a r i s e  o u t  o f  v i r t u a l l y  
a n y  aspect  of Federal  o p e r a t i o n s .  A g r e a t  many claims i n v o l v e  
areas c o v e r e d  b y  t h e  o t h e r  OGC M a n u a l s - - C i v i l i a n  a n d  M i l i t a r y  
P e r s o n n e l ,  T r a n s p o r t a t i o n ,  and  P r o c u r e m e n t  (see C h a p t e r  1, 
t h i s  Manua l ) .  Also, claims may a r i s e  i n  areas c o v e r e d  b y  
o t h e r  c h a p t e r s  of t h i s  Manual. F o r  example, C h a p t e r  3 d i s -  
c u s s e s  a number of r e s t r i c t i o n s  o n  t h e  p u r p o s e s  f o r  wh ich  
a p p r o p r i a t e d  f u n d s  may be u s e d .  Q u e s t i o n s  i n  t h e s e  a reas  
f r e q u e n t l y  a r i s e  i n  t h e  fo rm of claims which  c a n n o t  b e  p a i d  
b e c a u s e  of a p a r t i c u l a r  r e s t r i c t i o n .  I t  i s  n o t  t h e  p u r p o s e  
o f  t h i s  C h a p t e r  t o  d u p l i c a t e  t h e  s u b s t a n t i v e  d i s c u s s i o n  found  
i n  t h e  o t h e r  OGC Manuals  o r  e l s e w h e r e  i n  t h i s  Manual.  The 
p u r p o s e  o f  t h i s  C h a p t e r  is  t o  p r e s e n t  a n  o v e r v i e w  o f  t h e  
claims s e t t l e m e n t  f u n c t i o n  and  a b r i e f  d i s c u s s i o n  o f  s e v e r a l  
t y p e s  o f  claims n o t  c o v e r e d  e l s e w h e r e .  

(1) S t a t u t o r y  Basis 

The b a s i s  of G A O ' s  claims s e t t l e m e n t  j u r i s d i c t i o n  i s  
31 U.S .C .  S 7 1  ( R e v i s e d  S t a t u t e s  S 2 3 6 ) :  

" A l l  claims and  demands w h a t e v e r  b y  t h e  
Government  of t h e  U n i t e d  S t a t e s  o r  a g a i n s t  i t ,  
and  a l l  a c c o u n t s  w h a t e v e r  i n  wh ich  t h e  Govern- 
men t  o f  t h e  U n i t e d  S t a t e s  i s  c o n c e r n e d ,  e i t h e r  
a s  d e b t o r  o r  c r e d i t o r ,  s h a l l  be s e t t l e d  and  
a d j u s t e d  i n  t h e  G e n e r a l  A c c o u n t i n g  O f f i c e . "  

T h i s  s t a t u t e  i s  d e r i v e d  from l e g i s l a t i o n  o r i g i n a l l y  e n a c t e d  i n  
1817.  The  claims s e t t l e m e n t  f u n c t i o n  was o r i g i n a l l y  l o d g e d  i n  
t h e  T r e a s u r y  D e p a r t m e n t ,  and  was t r a n s f e r r e d  t o  GAO by t h e  
Budge t  a n d  A c c o u n t i n g  A c t  of 1921.  The p u r p o s e  o f  t h e  t r a n s -  
f e r  i n  1 9 2 1  w a s  t o  v e s t  t h e  f u n c t i o n  i n  a n  a u d i t i n g  a u t h o r i t y  
i n d e p e n d e n t  of t h e  e x e c u t i v e  b r a n c h .  Lamber t  Lumber Co.  v .  
J o n e s  E n g i n e e r i n g  & C o n s t r u c t i o n  C o . ,  47 F.2d 74 ( 8 t h  C i r .  
1 9 3 1 1 ,  ce r t .  d e n i e d ,  283  U . S .  842.  

GAO's r e g u l a t i o n s  o n  claims s e t t l e m e n t  a r e  found  i n  
4 C .F .R .  P a r t s  30 -- e t  seq. and  T i t l e  4 ,  GAO P o l i c y  and  
P r o c e d u r e s  Manual f o r  Gu idance  of F e d e r a l  A g e n c i e s  ( 4  G A O ) .  
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(2) Meaning of "Settle and Adjust" 

The authority given to GAO by 31 U.S.C S 71 is to "settle 
and adjust" claims. While the term "settlement" in the litiga- 
tion context means compromise, it has a different meaning in the 
administrative claims context. The Supreme Court has defined 
the term as follows: 

"The word 'settlement' in connection with public 
transactions and accounts has been used from the 
beginning to describe administrative determination of 
the amount due. * * * The words 'settled and adjusted' 
[as used in R . S .  S 2361 were taken to mean the deter- 
mination * * * for administrative purposes of the 
state of the account and the amount due. * * * 

* * * * * 

"We should not say, of course, that instances may 
not be found in which the word 'settlement' has been 
used in acts of Congress in other senses, or in the 
sense of 'payment.' But it is apparent that the word 
'settlement' in connection with public contracts and 
accounts, which are the subject of prescribed scrutiny 
for the purpose of ascertaining the rights and obliga- 
tions of the United States, has a well defined meaning 
as denoting the appropriate administrative determina- 
tion with respect to the amount due." 

Illinois Surety Co. v. United States ex rel. Peeler, 
240 U.S. 214, 219-221 (1916). 

Thus, to settle a claim means to administratively deter- 
mine the validity of that claim. Peeler, supra, at 220; 
Cooke v. United States, 91 U.S. 389, 399 ( 1 8 7 5 ) ;  20 Comp. 
Gen. 573 (1941). Settlement includes the making of both 
factual and legal determinations. 20  C o m p .  Gen. 573, supra. 
The authority to settle and adjust claims does not, however, 
include the authority to compromise claims. B-133616, 
October 25, 1957; B-122319, August 21, 1956. In the context 
of payment claims, the rationale for this is simply that a 
claim determined to be valid should be paid in full. Like- 
wise, public funds should not be used to pay any part of a 
claim determined not to be valid. Thus, the authority to 
compromise a given claim against the United States depends 
on the existence of statutory authority above and beyond the 
authority to "settle and adjust" claims of that type. - 3/ 

- 3/ It should be emphasized that the discussion in this Chapter 
is limited to administrative claims. The payment of com- 
promise settlements in cases referred to the Justice Depart- 
ment for litigation is covered in Chapter 12, this Manual. 

11-6 



A number of agencies and Government corporations are 
empowered by statute to "sue and be sued." The Comptroller 
General has held that this includes the authority to com- 
promise a claim without a lawsuit. 25 Comp. Gen. 685 
(1946); B-190806, April 13, 1978. However, compromise 
authority in this context is incident to the specific "sue 
and be sued" power and not to more general claims settlement 
authority. 

The settlement function also includes the determination 
of whether an appropriation is legally available for  making 
payment. 18 Comp. Gen. 285, 292 (1938). 
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( 3 )  Limitations on GAO's Claims Settlement Authority 

A claim for purposes of GAO's claims settlement authority 
means a monetary claim--a claim for the payment of money. 
Without specific statutory authority, GAO is not authorized to 
consider claims for equitable relief, such as specific perfor- 
mance (B-179702, October 10, 1973) or the recrediting of sick 
leave (B-171947, June 16, 1972; B-171947, November 16, 1972). 

There are, however, certain types of monetary claims 
which are beyond the scope of GAO's settlement authority. 
Thus, GAO has no jurisdiction to consider or settle claims 
for patent infringement. R-160745, February 13, 1967, 
affirmed B-160745, July 27, 1967; B-149392, August 1, 1962. 
The main reason for this is that the remedy provided by 
28 u.S.C. 5 1498(a) (action in the Court of Claims) is viewed 
as exclusive. The Comptroller General may nevertheless render 
decisions on the use of appropriated funds in patent-related 
contexts. For example, the Comptroller General held in 
37 Comp. Gen. 199 (1957) that 10 U.S.C. 2386 authorizes the 
military departments to enter into agreements, using procure- 
ment appropriations, for the settlement of claims arising out 
of patent infringements. Absent such a statute, however, this 
authority would not exist. 11 Comp. Gen. 4 4  (1931). 

Also, GAO cannot resolve issues of mental competency. 
Thus, claims for the refund of money allegedly donated to the 
United States where the claimant contends that mental incom- 
petency precluded the donor from forming the necessary dona- 
tive intent cannot be settled by GAO but must be resolved by 
court action. R-191904, July 19, 1978 (non-decision letter); 
B-196052-O.M., January 7, 1980. - 4/ 

claims, this specific authority will take precedence over 
31 U.S.C. S 71. Thus: 

If an agency has statutory authority to settle its own 

(1) The United States Postal Service has specific 
authority under the Postal Reorganization Act to settle its 
own claims. B-179464, March 27, 1974. 

- 4/ As a matter of proper terminology, GAO has the jurisdiction 
to settle claims of this type because 31 U.S.C. S 71 refers 
to "all claims," but because of the practical considerations, 
the policy has evolved that they may not be allowed. This 
distinction is discussed in 21 Comp. Dec. 134, 136-139 
(1914). 
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(2) GAO has no jurisdiction to settle claims against the 
District of Columbia Government. 1 Comp. Gen. 451 (1922); 
B-168704, January 16, 1970; B-129677, October 22, 1957. 
- Cf. 36 Comp. Gen. 457 (1956). (Part of the rationale here is 
based on the status of the District of Columbia Government as 
a separate legal entity.) 

(3) GAO's claims settlement authority does not extend to 
Government corporations where the corporation has authority to 
sue and be sued and to determine the character and necessity 
of its expenditures. 53 Comp. Gen. 337 (1973); 27 Comp. 
Gen. 429 (1948); B-190806, April 13, 1978; B-156202, March 9, 
1965. (These decisions involve the Federal Housing Administra- 
tion and the Pension Benefit Guaranty Corporation.) 

(4) Prior to 1979 legislation implementing the Panama 
Canal Treaty of 1977, the Panama Canal Company, as a Govern- 
ment corporation, could settle its own claims but the Canal 
Zone Government was an independent agency of the United States 
subject to 31 U.S.C. S 71. B-179464, March 27, 1974. In 
1979, both agencies were replaced by the Panama Canal Commis- 
sion which has its own claims settlement authority in certain 
areas. This authority is discussed in 8-197052, April 22, 
1980, as modified by B-197052, February 4, 1981. 

In the absence of legislation expressly placing the 
authority elsewhere, however, as in the examples noted above, 
GAO's claims settlement jurisdiction under 31 U.S.C. S 71 
extends to all Federal agencies. E.g., B-203638, December 23, 
1981 (Federal Home Loan Bank Board). 

GAO has recently limited its jurisdiction on certain 
claims subject to negotiated grievance procedures under 
collective bargaining agreements authorized by the Civil 
Service Reform Act of 1978. Generally, GAO will decline to 
assert jurisdiction where a grievance has been filed and one 
of the parties to the agreement objects to GAO's considera- 
tion of the claim. The rationale is that, having elected to 
invoke the grievance procedure, neither the employee 
(claimant) nor the union should be permitted to abandon that 
procedure over the agency's objection and seek redress in 
another forum. 61 Comp. Gen. (B-199999, October 9, 
1981). Where no grievance has been filed, GAO will still 
decline jurisdiction over claims involving rights arising 
solely under the collective bargaining agreement if a party 
to the agreement objects, but will consider claims based 
on rights existing independent of the collective bargaining 
agreement, despite the objection of a party. 61 Comp. 
Gen. (B-200004, October 9, 1981). 
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F i n a l l y ,  a number of s t a t u t e s  dea l  w i t h  s p e c i f i c  types of 
c la ims and au thor ize  adminis t ra t ive  se t t lement  by the  agency 
involved. I f  t he  s t a t u t e  provides t h a t  t he  agency se t t lement  
s h a l l  be " f i n a l  and conclusive,"  t h e n  GAO has no j u r i s d i c t i o n  
t o  review t h e  mer i t s  of a p a r t i c u l a r  claim. Examples a r e  the  
Federal Tort Claims Act and t h e  Mi l i t a ry  Personnel and Civ i l -  
ian Employees' Claims A c t  of 1 9 6 4 ,  discussed l a t e r  i n  t h i s  
Chapter. 

Merits v s .  coun izab i l i t v  

Even though GAO may not  quest ion the  mer i t s  of a s e t t l e -  
ment under a s t a t u t e  which makes an agency's se t t lement  ac t ion  
f i n a l  and conclusive,  GAO r e t a i n s  the  a u t h o r i t y  t o  consider 
t h e  threshold quest ion of whether a given claim is  coqnizable 
under t h e  s t a t u t e .  As s t a t e d  i n  47  Comp. Gen. 316 ,  318 ( 1 9 6 7 )  
w i t h  r e spec t  t o  t h e  Mi l i t a ry  Personnel and C iv i l i an  Employees' 
Claims Act of 1 9 6 4 ,  an agency's se t t lement  " i f  made i n  accord- 
ance w i t h  t he  provis ions  of t h e  * * * a c t  and appl icable  
r egu la t ions ,  would be f i n a l  and conclusive." 

To take a simple i l l u s t r a t i o n ,  i f  an agency s e t t l e d  a 
t o r t  claim r e s u l t i n g  from an automobile acc ident ,  GAO could 
not  quest ion the  agency's determination t h a t  i t s  employee had 
been negl igent  nor could i t  quest ion the  amount of the  award 
(assuming, of course ,  t h a t  i t  d i d  not  exceed the  amount 
c la imed) .  However, i f  t h e  claim arose i n  a fore ign  country,  
the  agency's se t t lement  would not be e n t i t l e d  t o  " f i n a l  and 
conclusive" s t a t u s  because, i n  view o f  the  s p e c i f i c  exception 
i n  the  Federal Tort  Claims A c t  f o r  claims a r i s i n g  i n  fore ign  
c o u n t r i e s ,  t h e  claim would not  be properly cognizable under 
the  s t a t u t e .  

The concept was discussed i n  an e a r l y  dec is ion  of the  
Comptroller of t he  Treasury, 2 1  Comp. Dec. 250  ( 1 9 1 4 ) .  I n  
t h a t  ca se ,  t h e  Secre ta ry  o f  Agricul ture  asked whether h e  could 
pay a claim under a s t a t u t e  (now 1 6  U . S . C .  S 5 0 2 ( d ) )  which 
avthorized the  Secre ta ry  t o  reimburse owners of horses ,  
v e h i c l e s ,  and o ther  equipment l o s t  o r  damaged while be ing  used 
for  o f f i c i a l  business .  The claim was f o r  a mule, owned by a 
Forest  Service employee, which had died presumably while en- 
gaged i n  o f f i c i a l  business.  The Comptroller pointed out  t h a t  
t he  s t a t u t e  gave the  Secre ta ry  j u r i s d i c t i o n  t o  determine the 
f a c t s  a s  t o  whether l o s s  or  damage occurred inc iden t  t o  
o f f i c i a l  business  and the  amount of t he  l o s s  or damage. 
However-- 

" T h i s  conclusion does not  deprive t h e  
Comptroller of h i s  j u r i s d i c t i o n  t o  determine 
gene ra l ly  the  scope and purpose of t h e  l e g i s l a t i o n  
and t o  l i m i t  expendi tures  thereunder t o  the  contem- 
p la ted  purposes * * * . I '  2 1  Comp. Dec. a t  251.  
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I n  a more r ecen t  dec i s ion ,  t h e  Comptroller General held 
t h a t  an agency could not  pay a claim by an employee under the  
Mi l i t a ry  Personnel and C iv i l i an  Employees' Claims Act of 1 9 6 4  
when i t  was a l s o  paying a claim under t h e  Federal Tort  Claims 
Act a r i s i n g  from t h e  same inc ident .  The reason i s  t h a t  
allowance of a t o r t  claim m u s t  be based on a determinat ion 
t h a t  t h e  employee was negl igent  w h i l e  an agency may allow a 
claim under t h e  1 9 6 4  Act only i f  i t  determines t h a t  t h e  em- 
ployee was not  negl igent .  T h u s ,  allowance of t he  t o r t  claim 
precluded allowance of t he  employee's claim. 58 Cornp. 
Gen. 2 9 1  ( 1 9 7 9 ) .  

For o ther  dec i s ions  i l l u s t r a t i n g  the  m e r i t s  v s .  
c o g n i z a b i l i t y  d i s t i n c t i o n ,  s ee  B-190106,  March 6 ,  1978; 
B-153031, January 28 ,  1 9 6 4 .  

P r iva t e  r e l i e f  a c t s  

Pr iva te  r e l i e f  a c t s  may o r  may not  i n c l u d e  an appropria- 
t i o n  ( s e e  Chapter 2 ,  Sect ion F ,  t h i s  Manual). Those t h a t  do 
c o n s t i t u t e  appropr ia t ions  w i l l  e i t h e r  spec i fy  payment from 
t h e  f u n d s  of a designated agency or  w i l l  d i r e c t  payment by 
t h e  Secre ta ry  of t h e  Treasury " o u t  of any money i n  t h e  
Treasury not  otherwise appropriated .I' 

A t  one t ime, GAO se t t lement  was required on a l l  payments 
under p r i v a t e  r e l i e f  l e g i s l a t i o n .  See, e . g . ,  B-141722-O.M., 
January 29 ,  1 9 6 0 .  T h i s  i s  no longer t h e  case .  GAO s e t t l e -  
m e n t  i s  now required only i n  cases  r e fe r r ed  t o  GAO because of 
a spec t s  of doubt or where t h e  l e g i s l a t i o n  express ly  provides  
fo r  GAO se t t lement .  I n  a l l  o ther  c a s e s ,  payment i s  made 
d i r e c t l y  by the  agency designated i n  t h e  r e l i e f  a c t .  I f  a 
r e l i e f  a c t  d i r e c t s  payment by the  Secre ta ry  of t h e  Treasury 
"out  of  any money i n  t h e  Treasury not  otherwise appropriated" 
and does not  i n d i c a t e  any more s p e c i f i c  source of f u n d s  f o r  
payment or  express ly  r equ i r e  GAO se t t l emen t ,  payment i s  
charged t o  account 20x1706 (Rel ie f  of  Ind iv idua ls  and Others 
by P r iva t e  and P u b l i c  Laws) and i s  made d i r e c t l y  by the  
Treasury Department, w i t h  no need fo r  GAO involvement except 
i n  doubt fu l  ca ses .  See B-142380, March 2 4 ,  1 9 6 0  ( c i r c u l a r  
l e t t e r ) .  

The amount spec i f i ed  i n  a p r i v a t e  r e l i e f  a c t  e f f e c t i v e l y  
c o n s t i t u t e s  a " f i n a l  ad judica t ion"  and, except fo r  t he  possi-  
b i l i t y  of br inging the  matter t o  t h e  a t t e n t i o n  of Congress, 
m u s t  be paid even i f  i t  i s  erroneous.  2 Comp. Dec. 629  (1896) .  
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( 4 )  Procedures 

( a )  Necessity f o r  F i l i ng  Claim 

As a genera l  p ropos i t ion ,  a person who t h i n k s  the Govern- 
ment  owes him money m u s t  f i l e  a claim t o  g e t  i t .  The Govern- 
ment i s  not  l e g a l l y  required t o  i n i t i a t e  payments i n  t h e  
absence of claims or t o  encourage t h e  f i l i n g  of c la ims,  5/ 
T h u s ,  t he  Comptroller General has noted t h a t  an agency is not 
required t o  n o t i f y  an employee or  former employee t h a t  h e  was 
underpaid i n  some p a s t  t r ansac t ion .  2 4  Comp. Gen. 9 ( 1 9 4 4 ) ;  
26 Comp. Gen. 1 0 2 ,  1 0 6  ( 1 9 4 6 ) .  Cf. 4 1  Comp. Gen.  761,  764 
( 1 9 6 2 )  

However, GAO has not objected t o  proposed add i t iona l  
payments of compensation, otherwise l e g a l l y  due, without 
awaiting the  f i l i n g  of s p e c i f i c  c la ims,  p a r t i c u l a r l y  where a 
r e l a t i v e l y  s h o r t  time has elapsed between the  o r i g i n a l  pay- 
ments and the  add i t iona l  payments, o r  where r e t r o a c t i v e  r i g h t s  
have been express ly  granted by s t a t u t e .  3 1  Comp. Gen 1 6 6 ,  1 7 3  
( 1 9 5 1 ) ;  36 Comp. Gen. 459 ( 1 9 5 6 ) ;  38 Comp. Gen. 56 ( 1 9 5 8 ) ;  
B-115800, December 8 ,  1 9 6 4 .  I n  some ins t ances ,  a d i s t i n c t i o n  
has been drawn between employees or  members s t i l l  on the  r o l l s  
and those who have been separa ted ,  w i t h  claims required from 
t h e  l a t t e r  category. See 4 1  Comp. Gen. 8 1 2 ,  819 ( 1 9 6 2 ) ;  
2 3  Comp. Gen. 398,  4 0 1  ( 1 9 4 3 ) ;  2 3  Comp. Gen. 7 2 1 ,  723  ( 1 9 4 4 ) .  
GAO has a l s o  approved procedures under which an agency sends a 
no t i ce  of en t i t l emen t  t o  former employees, w i t h  a c t u a l  payment 

- 5/ 18 U.S.C.  S 205  makes i t  a cr iminal  of fense  f o r  an o f f i c e r  
o r  employee of the Government t o  a c t  a s  agent or  a t to rney  
fo r  prosecuting any claim aga ins t  t he  United S t a t e s  o ther  
than i n  t h e  proper discharge of h i s  o f f i c i a l  d u t i e s .  For 
the  most p a r t ,  GAO w i l l  not  determine what does o r  does 
n o t  c o n s t i t u t e  a v i o l a t i o n  of t h i s  provis ion.  See 
38 Comp. Gen. 56 ( 1 9 5 8 )  and Chapter 1, t h i s  Manual. How- 
e v e r ,  i n  a few cases ,  GAO has ventured opinions t h a t  
c e r t a i n  a c t i o n s  a r e  unobjectionable a s  f a r  a s  GAO i s  
concerned. T h u s ,  the  mere request  t o  a vendor or con- 
t r a c t o r  t o  s u b m i t  an invoice s o  t h a t  t imely payment can 
be made, where the re  i s  no quest ion of t h e  Government's 
l i a b i l i t y  nor d i spu te  a s  t o  t h e  f a c t s ,  i s  viewed a s  t h e  
discharge of o f f i c i a l  d u t i e s  and the re fo re  unobjection- 
ab le .  30 Comp. Gen.  266 ( 1 9 5 1 ) .  Also, where the  Govern- 
m e n t ' s  l i a b i l i t y  i s  undisputed, t he  agency may n o t i f y  
prospect ive claimants  of t h e i r  en t i t l emen t  t o  a refund 
upon the  f i l i n g  of a claim without v i o l a t i n g  the  s t a t u t e ,  
e s p e c i a l l y  where t h e  c la imants  would have no o ther  way of 
knowing of t h e i r  en t i t l ement .  34  Comp. Gen. 517 (1955) .  
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to be made upon receipt of written instructions. 50 Comp. 
Gen. 266 (1970); 38 Comp. Gen. 56 (1958). Similarly, an erro- 
neous over-deduction may be refunded without the need for a 
specific claim. B-148953, July 13, 1962. 

In addition, an agency may refund an overpayment when 
otherwise proper (see Chapter 15, this Manual) without the 
need for a formal claim. This is based on public policy. 
58 Comp. Gen. 372, 375 (1979)-. However, in view of the cost 
to the Government of issuing checks and processing payments, 
the agency should establish a minimum amount below which 
refunds will not be made unless a claim is filed. 58 Comp. 
Gen 372, supra; A-12900, February 11, 1942. GAO's current 
minimum is $5. B-181373-O.M., August 16, 1974. Proposals 
to establish higher minimums should be supported by cost 
studies. B-117604, March 6, 1972. 

Agencies may administratively adjust vouchers to correct 
underclaims resulting from minor errors in computation, not 
exceeding $30, without requiring amendment of the claim by the 
claimant. 57 Comp. Gen. 298 (1978). 

Thus, while there are situations in which payments have 
been allowed without requiring the submission of claims, these 
are viewed as exceptions and the prospective claimant will be 
well advised to file a claim if there is any question. 

(b) Form of Claim 

Although some types of claims require specific forms, 
there is, as a general proposition, no particular form required 
f o r  filing a claim. 4 C.F.R. B 31.2; 4 GAO 6.10; B-190771, 
April 17, 1978; B-171732, March 24, 1971. However, a claim 
must be in writing and must be signed by the claimant or his 
authorized agent or attorney. 4 C.F.R S 31.2; see also 
18 Comp. Gen. 84, 89 (1938). 

(c) No Minimum Amount 

There is no minimum amount for filing of claims. 
B-180163, January 9, 1974. However, claims for $25 or less 
may be settled by the administrative agency even if they in- 
volve doubtful questions of law or fact, in reliance upon 
written advice from appropriate agency officials. 4 GAO 5.3; 
€3-192246, January 8, 1979. 
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(d) GAO vs. Agency Adjudication 

Not all claims falling within GAO's claims settlement 
jurisdiction are actually adjudicated by GAO. As a practical 
matter, a large proportion of claims against the Government 
are adjudicated and either paid or denied directly by the 
agency involved. In such cases, GAO fulfills its statutory 
responsibility by virtue of its audit and account settlement 
functions. 4 GAO 3.1. However, certain categories of claims 
require direct settlement by GAO. These are set forth in 
4 GAO 5.1 as follows: 

1. 

2. 

3 .  

Claims which involve doubtful questions of law or 
fact, except that claims of $25 or less may be 
settled by the oognizant agency (4 GAO 5.3). 

Claims which are required by statute, regulations, 
or dec is ion  of the Comptroller General t o  be  
settled in GAO before payment is made or denied. 
(See, for example, "Claims After Expiration of 
Agency or Commission," infra, this Chapter. ) 

Reclaims of items previously disallowed by the 
administrative agency, unless the agency deter- 
mines that its original disallowance was clearly 
in error. 

Generally, a claimant should file his claim first with 
the agency involved. 4 C.F.R S 31.4; 4 GAO 6.3. If the 
statute of limitations is close to expiring (Section B(l), 
infra), however, it may be desirable to file directly with 
GAO. If a claim is filed with GAO and there is no indication 
that the cognizant agency has considered the matter, the 
claim will be returned to the claimant with instructions to 
submit it to the appropriate agency. 

If the agency determines that the claim does not involve 
a doubtful question of law or fact and does not otherwise re- 
quire direct settlement by GAO, the agency may proceed to 
allow or disallow the claim. If the agency pays the claim, 
the matter is ended, subject to subsequent GAO audit. If the 
agency denies the claim, the claimant may (1) "reclaim," that 
is, seek reconsideration by the agency in accordance with 
whatever regulations the agency may have, or (2) seek review 
by GAO. If the agency determines that the claim is a "doubtful 
claim" (4 GAO 5.21, the agency should refer the claim to GAO. 
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( e )  R e s p o n s i b i l i t i e s  W i t h i n  GAO 

C l a i m s  a t  GAO a re  h a n d l e d  i n i t i a l l y  by  t h e  C l a i m s  Group,  
A c c o u n t i n g  and  F i n a n c i a l  Management D i v i s i o n .  6/ Upon 
r e f e r r a l  of a claim by a n  a g e n c y  o r  upon appeai by a c l a i m a n t ,  
t h e  claim w i l l  b e  r e v i e w e d  by  a claims a d j u d i c a t o r .  I f  n o t  
i n c l u d e d  a s  p a r t  o f  t h e  s u b m i s s i o n ,  t h e  a g e n c y  w i l l  b e  
r e q u e s t e d  t o  f u r n i s h  a n  a d m i n i s t r a t i v e  repor t ,  t o  i n c l u d e  t h e  
a g e n c y ' s  recommendat ion  and a c i t a t i o n  t o  t h e  a p p r o p r i a t i o n  t o  
b e  c h a r g e d  i n  t h e  event t h e  claim is  allowed. 4 GAO 8 . 2 .  O f  
c o u r s e ,  t h e  c l a i m a n t  may a l so  s u b m i t  a n y  ma te r i a l  h e  w i s h e s  t o  
h a v e  c o n s i d e r e d .  The  C l a i m s  Group w i l l  t h e n  allow or  d i s a l l o w  
t h e  claim. S e e  4 C.F.R. S 31.8.  

I f  a claim i n v o l v e s  a d o u b t f u l  l e g a l  i s s u e ,  t h e  C l a i m s  
Group may s e e k  a d v i c e  f rom t h e  O f f i c e  of G e n e r a l  C o u n s e l ,  
which  w i l l  b e  p r o v i d e d  i n  t h e  form o f  a n  " O f f i c e  Memorandum." 
An O f f i c e  Memorandum is  n o t  a d e c i s i o n  o f  t h e  Comptroller 
G e n e r a l ,  b u t  merely i n t e r n a l  a d v i c e  a s  t o  t h e  d i s p o s i t i o n  o f  a 
p a r t i c u l a r  claim. B-153419, November 2 ,  1964.  However, s i n c e  
O f f i c e  Memoranda a r e  u s e f u l  i n  p r o v i d i n g  g u i d a n c e  o n  f u t u r e  
s imi la r  claims where  n o  f o r m a l  d e c i s i o n s  may e x i s t ,  t h e y  are 
c i t e d  i n  t h i s  Chap te r  a s  appropriate .  

- 6/ The GAO C l a i m s  Group h a s  unde rgone  c o n s i d e r a b l e  e v o l u t i o n  
i n  r e c e n t  y e a r s .  F o r m e r l y  known a s  t h e  T r a n s p o r t a t i o n  and 
C l a i m s  D i v i s i o n ,  it became t h e  C l a i m s  D i v i s i o n  i n  1974 
when l e g i s l a t i o n  t r a n s f e r r e d  t h e  a u d i t  o f  t r a n s p o r t a t i o n  
paymen t s  from GAO t o  t h e  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n .  
I n  1 9 8 0 ,  i t  was merged w i t h  t h e  F i n a n c i a l  and G e n e r a l  
Management S t u d i e s  D i v i s i o n  (FGMSD)  and  became known as  
t h e  C l a i m s  Group. FGMSD was r e d e s i g n a t e d  a s  t h e  Account-  
i n g  and  F i n a n c i a l  Management D i v i s i o n  l a t e r  t h a t  y e a r .  
A s  a g e n e r a l  p r o p o s i t i o n ,  t h e  GAO C l a i m s  Group does n o t  
s e t t l e  claims a g a i n s t  GAO. C l a i m s  by  GAO employees  o r  
where  GAO i s  t h e  c o g n i z a n t  a g e n c y  a r e  s e t t l e d  by  o t h e r  GAO 
d i v i s i o n s  t o  whom t h e  Comptroller G e n e r a l  h a s  d e l e g a t e d  
t h e  a u t h o r i t y  i n  s p e c i f i c  c o n t e x t s  ( f o r  example ,  t h e  
O f f i c e  of G e n e r a l  C o u n s e l  f o r  claims u n d e r  t h e  F e d e r a l  
T o r t  C l a i m s  A c t  and  t h e  A d m i n i s t r a t i v e  F i n a n c e  S e c t i o n ,  
O f f i c e  of Budge t  and  F i n a n c i a l  Management,  f o r  claims 
u n d e r  t h e  M i l i t a r y  P e r s o n n e l  and  C i v i l i a n  Employees '  
C l a i m s  A c t  of 1 9 6 4 ) .  
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(f) Effect of Claim Settlement 

While a claim settlement may effectively dispose of a 
particular claim and, as a practical matter, may well be use- 
ful in providing guidance for the future, a claim settlement 
does not constitute a decision of the Comptroller General and 
will not necessarily be followed as a precedent. - 7/ 
principle is stated in 4 GAO 14.2 as follows: 

This 

"Settlement of an individual claim by the Claims 
[Group] is not to be regarded as a precedent for the 
guidance of accountable or other administrative 
officers. I) 

Unless revised by or at the direction of the Comptroller 
General (see below), a claim settlement is final and conclu- 
sive on the executive branch. 4 GAO 14.1. Once a settlement 
certificate has been issued, no other agency is authorized to 
modify or change it, even to correct an obvious error. The 
correct procedure is to return it to GAO. A-13727/B-8177, 
March 28,  1940. 

(9) Reconsideration 

GAO's policy on reconsideration of claims settlements is 
stated in 4 C,F,R. S 32.1: 

"Settlements made pursuant to 31 U.S.C. 71 will 
be reviewed (a) in the discretion of the Comptroller 
General upon the written application of (1) a claimant 
whose claim h a s  been settled or (2) the head of the 
department or Government establishment to which the 
claim or account relates, or (b) upon motion of the 
Comptroller General at any time." 

A request for reconsideration will be reviewed initially by 
the Claims Group. If the request clearly establishes that the 
original settlement was in error, the Claims Group will make 
appropriate revision. In other cases, the Claims Group will 
either respond with a letter of explanation or will refer the 
matter to the Comptroller General, in which event a formal 
decision will be rendered. 

7/ The principle has been stated in numerous decisions. See, 
for example, 11 Comp, Gen. 365, 367  (1932); 17 Compo 
Gen. 445, 449 (1937); 18 Comp. Gen. 6 0 9  (1939); 20 Comp. 
Gen. 403 (1941); 23 Comp. Gen. 310 (1943); 4 2  Comp. 
Gen. 337, 338 (1963); 43 COmp. Gen. 788,  792 (1964); 
52 Cornp. Gen. 7 5 1  (1973); E-193445, August 1, 1979; 
B-153419, November 2, 1964. 

- 
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As reflected in the above-quoted regulation, reconsidera- 
tion by the Comptroller General of a claim settlement is 
discretionary and not a requirement of "due process." 21 Comp. 
Gen. 244 (1941). There is no definite time limit for filing a 
request for reconsideration. GAO will apply a standard of 
reasonableness based on the facts and circumstances of the 
particular case. F.equests for reconsideration have been found 
untimely in the following cases: 

1. Personnel claims: B-184971, June 4, 1976 
(27 years); B-185026, May 27, 1976 (11 years); 
B-164378, April 28, 1976 (9 years); 32 Comp. 
Gen. 107 (1952) (1 year and 8 months). 

2. Transportation claims: B-155521, February 23, 
1965 (8 years); B-147781, September 21, 1967 
(5 years); B-157883, December 30, 1965 ( 3  years). 

(h) Basis of Settlement 

GAO settles a claim on the basis of the written record 
presented by the parties. GAO does not conduct adversary hear- 
ings or take oral testimony. 4 C.F.R. S 31.7; B-197884, July 15, 
1980; B-196686, January 17, 1980; B-192831, April 17, 1979; 
B-188023, July 1, 1977; B-187891, June 3, 1977; B-186763, 
March 28, 1977. 31 U.S.C. S 71 does not authorize GAO to issue 
a subpoena duces tecum. E-122885, August 2 4 ,  1955. As stated 
in 4 C.F.R. s 31.7, "Settlements are founded on a determination 
of the legal liability of the United States under the factual 
situation involved as  established by the written record." The 
settlement of a claim by GAO on the basis of the written record 
has been held not a denial of due process. B-196924, May 20, 
1980; 21 Comp. Gen. 244 (1941). 

GAO is authorized to settle claims only on the basis of 
applicable legal principles and not on the basis of moral 
obligations. 42 C o m p .  Gen. 124, 142 (1962); B-175670, May 25, 
1972. If substantial defenses in law exist, GAO must disallow 
the claim. 42 Comp. Gen. at 142, supra. However, 31 U.S.C. 
.q 71 does authorize GAO, in the exercise of its claims settle- 
ment function, to render decisions making an original construc- 
tion or modifying an existing construction of statutes involved 
in the settlement of a claim. 19 Comp. Gen. 478 (1939). 

Since claims may be allowed only on the basis of legal 
liability, an agency has no authority to issue regulations 
purporting to accept liability on claims it perceives to be 
fair and equitable. B-201054, April 27, 1981. This is but a 
corollary of the principle that no one is authorized to give 
away Government money or property. 
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(i) Burden of Proof: Evidentiary Requirements 

The burden of proof in establishing the liability of the 
united States is on the claimant. 4 C.F.R. 31.7; 31 Comp. 
Gen. 340 (1952); 18 Comp. Gen. 980 (1939); 20 COmp. Dec. 263 
(1913); B-196686, January 17, 1980; B-192326, November 30, 
1978; B-179942, July 9, 1974. 

There is no hard-and-fast rule as to what evidence is 
required to support a claim. The Comptroller General has 
viewed 31 U.S.C. 71 as giving GAO discretion in determining 
the quantum of evidentiary support necessary to establish the 
liability of the United States. 55 Comp. Gen. 402 (1975); 
22 Comp. Gen. 269 (1942); B-190771, April 17, 1978; B-188238, 
May 20, 1977; B-184305, December 22, 1976. Generally, the 
claimant should submit the "best evidence obtainable. 
55 Comp. Gen. 402, 404, supra. A phrase frequently found in 
the decisions is that the evidence must be "clear and convinc- 
ing." E.g., B-187857, July 26, 1977; B-177639, March 9, 1973. 

In most cases, the information necessary to establish 
liability will be found in records maintained by the Govern- 
ment. B-179942, July 9, 1974. Non-availability of Government 
records will present evidentiary problems. The general rule 
is that, where Government records have been destroyed pursuant 
to law or are unavailable due to lapse of time, and there is no 
other documentation available from any source to establish the 
liability of the United States, the claim must be denied. 
B-188041, April 22, 1977; B-190599, December 9, 1977 (appeal 
from settlement 28 years later); B-190078, November 17, 1977 
(claim for Navy savings deposit account not withdrawn at time 
of discharge in 1921); B-187523, November 9 ,  1976 (1976 claim 
for mustering-out pay from Korean War); B-183316, April 21, 
1975 (claimant alleged that an ancestor had made a 100-year 
loan of $30,000 to the Government during the Civil War but 
could offer no proof of the transaction); B-179942, supra 
(claim alleging non-receipt of Government check; neither 
claimant nor agency could identify date, amount, or purpose of 
check). 

The absence of Government records, however, is not 
necessarily an absolute bar to allowance, and GAO will review 
the claim in light of the best evidence available under the 
circumstances. B-178664-O.M., June 14, 1973; B-193023-O.M., 
January 18, 1979. In the latter case, a claim by the United 
Kingdom for fuel delivered to a Navy vessel was allowed where 
t h e  Navy verified receipt of the fuel but was unable to deter- 
mine from official records whether payment had been made. A 
claim was allowed under similar circumstances in B-187877, 
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April 14, 1977. However, similar claims were disallowed in 
B-187857, December 23, 1976, and B-184712, March 3, 1976, where 
the evidence was insufficient to clearly establish delivery. 

Cases involving military records destroyed in the 1973 
fire at the Personnel Records Center, St. Louis, Missouri, 
further illustrate these evidentiary problems. In B-183900, 
August 3, 1976, a claim was disallowed because no other records 
could be produced to substantiate the claim. In another case, 
GAO reviewed regulations to determine whether the department's 
policy during the times in question supported the claimant's 
allegations, but disallowed the claim because the regulations 
did not provide the support as alleged. B-188489, April 5, 
1977. 

If the record presents an irreconcilable dispute of fact, 
GAO will accept the agency's version and disallow the claim. 
B-192831, April 17, 1979. An "irreconcilable dispute of fact" 
does not mean merely that the claimant and the agency disagree 
on something. It means a conflict that cannot be resolved 
without adversary proceedings. B-187891, June 3, 1977. Cf. 
21 Comp, Dec. 134, 138 (1914). The reason for this policyis 
that the claimant would still have recourse to the courts 
whereas the agency would not. 

Judicial Review 

While GAO's action will be binding on the executive 
branch, it is not binding on the claimant. Thus, disallowance 
of a claim by GAO does not preclude the claimant from seeking 
judicial relief, assuming recourse to the courts would have 
been available in the first place. €3-164036, December 19, 
1967; A-87280, January 22, 1938; 21 Comp. Gen. 244, 250 (1941). 
There is no requirement to present 2 claim to GAO before going 
to court. B-164036, supra. 

(k) Expenses of Claim Preparation 

In the absence of statutory authority, expenses incurred 
by a claimant in the preparation, presentation, and proof of 
an administrative claim may not be reimbursed. 8 Comp. 
Dec, 498 (1902); 17 Comp. Gen. 831 (1938); B-35644, April 19, 
1948; B-121929, December 8, 1954. For related concepts, see 
Chapter 12, this Manual (costs and attorney's fees in the 
judgment context) and Chapter 3,  this Manual (attorney's fees 
in administrative claims). A somewhat related type of claim 
is a claim for bid preparation costs by one who has bid 
unsuccessfully for a Government contract. These may be 
allowed in limited circumstances. See, e.g., B-193595, 
September 22, 1980. They are handled by OGC's Procurement 
Law group and are beyond the scope of this Manual. 
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(1) R e c o r d s  Disposal 

An agency may n o t  d i s p o s e  of r e c o r d s  p e r t a i n i n g  t o  a 
claim by or  a g a i n s t  t h e  Government  p r i o r  t o  GAO s e t t l e m e n t  
e x c e p t  upon t h e  w r i t t e n  a p p r o v a l  of t h e  Comptroller G e n e r a l .  
44 U . S . C .  S 3309. 

( m )  Payment t o  Wrong P e r s o n  

I f ,  t h r o u g h  a d m i n i s t r a t i v e  m i s t a k e  of f a c t  o r  l a w ,  a 
payment  i s  made t o  a p e r s o n  n o t  e n t i t l e d  t o  i t ,  and i t  is  
c lear  t h a t  some o t h e r  p e r s o n  is  e n t i t l e d  t o  i t ,  payment  s h o u l d  
b e  made t o  t h e  proper c l a i m a n t .  The a g e n c y  s h o u l d  take a c t i o n  
t o  r e c o v e r  from t h e  f i rs t  payee, b u t  payment  t o  t h e  proper 
c l a i m a n t  s h o u l d  n o t  be h e l d  up  p e n d i n g  r e c o v e r y  of t h e  erro- 
n e o u s  payment ,  e v e n  t h o u g h  t h i s  may r e s u l t  i n  a d u p l i c a t e  
payment .  2 Comp.  Gen. 1 0 2  ( 1 9 2 2 ) ;  1 9  Comp. Gen. 104  ( 1 9 3 9 ) ;  
37 Comp. Gen. 1 3 1 ,  1 3 3  ( 1 9 5 7 ) ;  B-98609, November 1 4 ,  1950.  

( n )  S u b r o g a t i o n  C l a i m s  

F i n a l l y ,  GAO w i l l  c o n s i d e r  s u b r o g a t i o n  claims where  
appropr ia te .  T h e  d o c t r i n e  was summarized a s  follows i n  
B-190771, A p r i l  1 7 ,  1978:  

"The d o c t r i n e  of s u b r o g a t i o n  a p p l i e s  where  
one person pays a d e b t  f o r  which  a n o t h e r  is  
p r i m a r i l y  l i a b l e  p r o v i d e d  t h a t  t h e  payment was 
made u n d e r  compulsion o r  for t h e  p ro tec t ion  of 
some i n t e r e s t  of t h e  o n e  making t h e  payment  and  
i n  d i s c h a r g e  of an e x i s t i n g  l i a b i l i t y ;  i t  app l i e s  
where  a p a r t y  is c o m p e l l e d  t o  p a y  t h e  d e b t  o f  a 
t h i r d  p e r s o n  t o  protect h i s  own r i g h t  o r  i n t e r e s t ,  
o r  t o  s a v e  h i s  own property.  * * * [ I l t  i s  w e l l  
s e t t l e d  t h a t  s u b r o g a t i o n  n e v e r  l i e s  where  o n e  who 
is  m e r e l y  a v o l u n t e e r  pays t h e  d e b t  of o n e  p e r s o n  
t o  a n o t h e r .  'I 
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B. GENERAL CONSIDERATIONS 

(1) S t a t u t e  of Limitat ions 

Informally known a s  t h e  "Barring Act," 31 U . S . C .  § 71a 
provides a six-year s t a t u t e  of l i m i t a t i o n s  on t h e  f i l i n g  of 
claims cognizable by GAO. Or ig ina l ly  enacted i n  1 9 4 0 ,  t h e  
s t a t u t e  provided a ten-year l i m i t a t i o n  w h i c h  was reduced t o  
s i x  years  i n  1975. See 58 Comp. Gen. 738 ( 1 9 7 9 ) .  

The  s t a t u t e  provides  t h a t  a claim or  demand "cognizable 
by the  General Accounting Office" under 31 U.S.C. S 7 1  " s h a l l  
be forever  barred unless  such claim,  bearing t h e  s igna tu re  and 
address  of t h e  c la imant  or of an authorized agent or  a t t o r n e y ,  
s h a l l  be  received i n  s a id  o f f i c e  w i t h i n  6 years  a f t e r  t h e  d a t e  
such claim f i r s t  accrued." 

While a c la imant  who f i l e s  a barred claim may be furnished 
an explanat ion a s  a matter of cour tesy ,  t h e  s t a t u t e  au tho r i zes  
a r a the r  abrupt  response. I t  provides t h a t  a barred claim 
" s h a l l  be returned t o  t h e  c la imant ,  w i t h  a copy of [ 3 1  U.S.C. 
5 71a] ,  and such a c t i o n  s h a l l  be a complete response without 
f u r t h e r  communication." Pr ior  t o  1980, c la ims which  appeared 
t o  be barred were required t o  be submitted t o  GAO fo r  d i r e c t  
se t t lement .  Under c u r r e n t  procedures,  t h e  receiving agency 
can advise  a c la imant  t h a t  GAO w i l l  determine the  claim t o  be 
barred i f  i t  has  not  been received i n  GAO w i t h i n  s i x  years  
a f t e r  i t s  d a t e  of accrua l .  Current procedures a r e  contained 
i n  c i r c u l a r  l e t t e r  B-198713, J u l y  2 9 ,  1 9 8 0 .  

3 1  U.S .C .  S 71a express ly  exempts c la ims by "any S t a t e ,  
T e r r i t o r y ,  possession or  the  D i s t r i c t  of Columbia." I t  there-  
fo re  a p p l i e s  e s s e n t i a l l y  t o  c la ims by ind iv idua l s  and b u s i n e s s  
e n t i t i e s .  The exemption f o r  claims by a S t a t e  does not  e x t e n d  
t o  c la ims by  a c i t y ,  county, o r  o ther  p o l i t i c a l  subdivis ion.  
B-159110, June 2 7 ,  1 9 6 6 ;  B-199838, October 2 0 ,  1981.  

The purpose of a s t a t u t e  of l i m i t a t i o n s  i s  t o  bar s t a l e  
claims. The theory is  t h a t  "even i f  one has a j u s t  claim it 
is  u n j u s t  not  t o  p u t  t h e  adversary on n o t i c e  t o  defend w i t h i n  
the  period of l i m i t a t i o n  and t h a t  t h e  r i g h t  t o  be f r e e  of s t a l e  
claims i n  time comes t o  p r e v a i l  over t h e  r i g h t  t o  prosecute 
them." Order of Railroad Telegraphers v .  Railway Express Agency, 
321  U.S. 3 4 2 ,  349  ( 1 9 4 4 ) ;  Twitchco, Inc.  v .  U n i t e d  S t a t e s ,  
348 F .  Supp. 330 (M.D. Ala. 1 9 7 2 ) .  

The Barring Act i s  l i m i t e d  t o  c la ims cognizable by GAO 
under 3 1  U.S.C.  § 71. T h u s ,  i f  an agency has  a u t h o r i t y  t o  make 
" f i n a l  and conclusive" se t t lement  of claims of a given type ,  
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31 U.S.C.  5 71a w i l l  not  apply. See 4 2  Comp. Gen. 337, 339 
(1963) .  However, i f  a claim i s  w i t h i n  G A O ' s  claims s e t t l e -  
m e n t  j u r i s d i c t i o n ,  t h e  Barring Act w i l l  apply and t h i s  i s  not  
a f f ec t ed  by the  f a c t  t h a t  t he  admin i s t r a t ive  agency involved 
m i g h t  perform t h e  ac tua l  ad judica t ion  ( f o r  example, 
non-doubtful c l a i m s ) .  Id.  The  Barring Act does not  apply t o  
cour t  judgments even though GAO i s s u e s  a "se t t lement"  on them 
( s e e  Chapter 1 2 ,  t h i s  Manual), s i n c e  t h i s  a u t h o r i t y  does not 
stem from 31 U.S.C. S 71.  E-49485-O.M., June 3 ,  1 9 4 6 .  

Numerous o ther  s t a t u t e s  of l i m i t a t i o n s  e x i s t  i n  var ious 
contex ts .  See, f o r  example, t he  OGC Transportat ion Law Manual 
f o r  d i scuss ion  of s t a t u t e s  of l i m i t a t i o n s  i n  t r anspor t a t ion  
mat te rs .  I f  a more s p e c i f i c  s t a t u t e  of l i m i t a t i o n s  r e l a t e s  t o  
c la ims cognizable by GAO, i t s  r e l a t i o n s h i p  t o  t h e  Barring Act 
w i l l  depend on whether i t  a p p l i e s  t o  t h e  admin i s t r a t ive  set t le-  
ment of c la ims o r  i s  l imi t ed  t o  t h e  f i l i n g  of s u i t .  A s p e c i f i c  
s t a t u t e  of l i m i t a t i o n s  appl icable  t o  admin i s t r a t ive  se t t lement  
w i l l  take precedence over 31  U . S . C .  S 71a, t he  more general  
provis ion.  See 4 C.F .R.  S 31.5. 

However, t h e  Comptroller General has f requent ly  h e l d  t h a t  
time l i m i t a t i o n s  appl icable  t o  t h e  commencement of " ac t ions  a t  
law" do not a f f e c t  G A O ' s  admin i s t r a t ive  se t t lement  j u r i s d i c t i o n .  
A n  e a r l y  d iscuss ion  of t h i s  po in t  appears  i n  B-15487, 
February 1 6 r  1 9 4 8 ,  i n  wh ich  i t  was held t h a t  the  exp i r a t ion  of 
t h e  t i m e  l i m i t  f o r  f i l i n g  s u i t  i n  t h e  Court of Claims d i d  not 
preclude admin i s t r a t ive  se t t lement  by GAO. 8 /  The p r i n c i p l e  
was r e s t a t e d  i n  29 Comp. Gen. 54 ( 1 9 4 9 ) .  TZ take a more recent  
i l l u s t r a t i o n ,  t he  t i m e  l i m i t  f o r  f i l i n g  a claim under t h e  Fair  
Labor Standards Act i s  t h e  s i x  yea r s  prescr ibed by 3 1  U.S.C.  
5 71a, notwithstanding a two-year s t a t u t e  of l i m i t a t i o n s  f o r  
commencing a c t i o n s  a t  law. T h u s ,  a claim f i l e d  under t h e  FLSA 
more than two years  but less than s i x  years  a f t e r  i t  accrued 
could s t i l l  be considered admin i s t r a t ive ly ,  although the  
claimant would have l o s t  h i s  recourse t o  the  c o u r t s .  57 Comp. 
Gen. 4 4 1  ( 1 9 7 8 ) .  

The p r i n c i p l e  has a l s o  been appl ied w i t h  r e spec t  t o  
s h o r t e r  s t a t u t e s  of l i m i t a t i o n s  i n  t h e  Communications Act 
( 5 1  Comp. Gen. 20  ( 1 9 7 1 ) ;  B-199458-O.M., Februa ry  23, 1 9 8 1 )  
and t h e  S u i t s  i n  Admiralty Act ( 2 9  Comp. Gen. 5 4 ,  supra;  
B-158984-O.M., June 1 3 ,  1 9 6 6 ) .  

- 8/ The genera l  s t a t u t e s  of l i m i t a t i o n s  app l i cab le  t o  f i l i n g  
s u i t  i n  t h e  d i s t r i c t  c o u r t s  and t h e  Court of Claims, 
28 U.S.C.  S S  2401(a) and 2501,  a r e  s i x  years .  Pr ior  t o  
t h e  1 9 7 5  amendment t o  31 U.S.C. 5 71a, t he  Barring Act was 
ten years .  Now, t h e y  a r e  a l l  t h e  same. 
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The B a r r i n g  A c t  r e q u i r e s  t h a t  t h e  c la im b e  " r e c e i v e d  i n "  
GAO w i t h i n  t h e  s i x - y e a r  p e r i o d .  T h u s ,  t h e  claim m u s t  b e  f i l e d  
w i t h  GAO and f i l i n g  w i t h  t h e  a g e n c y  whose a c t i o n s  g a v e  r i se  t o  
t h e  claim w i l l  n o t  s a t i s f y  3 1  U.S.C. S 71a .  57 Comp. 
Gen. 281 ,  283 ( 1 9 7 8 ) ;  5 3  C o m p .  Gen. 1 4 8 ,  1 5 5  ( 1 9 7 3 ) ;  42 C o m p .  
Gen. 337 ,  339 ( 1 9 6 3 ) ;  32  C o m p .  Gen. 267 ( 1 9 5 2 ) ;  B-201707, 
J u l y  1 4 ,  1981 ;  B-161809, J u l y  5 ,  1967.  

However,  s e c t i o n  7 1 a  d o e s  n o t  s p e c i f y  - who m u s t  f i l e  t h e  
claim w i t h  GAO. T h e r e f o r e ,  w h e r e  t h e  c l a i m a n t  h a s  f i l e d  
d i r e c t l y  w i t h  t h e  c o g n i z a n t  a g e n c y ,  t r a n s m i t t a l  t o  GAO b y  t h e  
a g e n c y  w i l l  b e  s u f f i c i e n t  t o  s top  t h e  r u n n i n g  of t h e  s t a t u t e .  
N e v e r t h e l e s s ,  t h e  r e s p o n s i b i l i t y  rests w i t h  t h e  c l a i m a n t  (see 
4 C.F.R. 3 1 . 5 ( a ) ) ,  and  t h e  a g e n c y ' s  f a i l u r e  t o  t r a n s m i t  t h e  
claim, o r  a c o p y  of i t ,  t o  GAO w i l l  n o t  p r e v e n t  t h e  o p e r a t i o n  
o f  t h e  B a r r i n g  A c t .  57 Comp.  Gen. 2 8 1  ( 1 9 7 8 ) ;  B-201936, 
Apr i l  2 1 ,  1981.  T h i s  r e s u l t  h a s  b e e n  appl ied  e v e n  where  t h e  
p e r s o n n e l  o f f i c e r  of t h e  c o g n i z a n t  a g e n c y  p r e s e n t s  a sworn  
s t a t e m e n t  t h a t  h e  m a i l e d  t h e  claim t o  GAO b u t  GAO h a d  no  
record o f  e v e r  h a v i n g  r e c e i v e d  i t .  R-195564, S e p t e m b e r  1 0 ,  
1979.  I n  s h o r t ,  t h e  s t a t u t e  c o n t i n u e s  t o  r u n  u n t i l  t h e  claim 
is  r e c e i v e d  i n  GAO. I t  i s  t h e  r ece ip t  and  n o t  t h e  m a i l i n g  
t h a t  c o u n t s .  

S e c t i o n  71a r e q u i r e s  t h a t  t h e  claim b e a r  " t h e  s i g n a t u r e  
and  a d d r e s s  o f  t h e  c l a i m a n t  o r  o f  a n  a u t h o r i z e d  a g e n t  or 
a t t o r n e y . "  The p u r p o s e  of t h e  s i g n a t u r e  r e q u i r e m e n t  is t o  
a s s u r e  " t h a t  t h e  c l a i m a n t  is s t i l l  a l i v e ,  t h a t  t h e  r e c o r d  
a d d r e s s  is s t i l l  t h e  proper a d d r e s s ,  t h a t  t h e  c l a i m a n t  h i m s e l f  
may n o t  h a v e  wa ived  o r  f o r f e i t e d  h i s  r i g h t  t o  t h e  amount 
i n v o l v e d "  and  t h a t  " t h e  check i n  payment  of t h e  claim would 
r e a c h  t h e  c l a i m a n t  h i m s e l f . "  24 Comp. Gen. 9 ,  11 ( 1 9 4 4 ) .  A t  
o n e  t i m e ,  GAO r e q u i r e d  t h e  o r i g i n a l  s i g n a t u r e .  P r e s e n t  po l icy  
is  t h a t  a p h o t o s t a t  b e a r i n g  a f a c s i m i l e  s i g n a t u r e  i s  accept- 
ab le  ( f o r  example, w h e r e  a c l a i m a n t  f i l e s  w i t h  a n o t h e r  a g e n c y  
and  t h e  a g e n c y  s e n d s  a copy t o  G A O ) ,  a t  l e a s t  w h e r e  t h e  o r ig-  
i n a l  is  s u b s e q u e n t l y  r e c e i v e d .  B-194444-O.M., S e p t e m b e r  26 ,  
1979.  A communica t ion  f rom a n  a g e n c y  o n  b e h a l f  o f  a c l a i m a n t  
is  n o t  a "claim" f o r  p u r p o s e s  o f  t h e  B a r r i n g  A c t .  25  Comp.  
Gen. 6 7 0 ,  6 7 3  ( 1 9 4 6 ) .  N o r  is a n  a g e n c y ' s  r e q u e s t  f o r  a n  
a d v a n c e  d e c i s i o n ,  u n l e s s  accompanied  by  a v o u c h e r  s i g n e d  b y  
t h e  c l a i m a n t .  B-201936, Apr i l  2 1 ,  1981 ;  60 Comp.  Gen. 354 
( 1 9 8 1 ) .  

GAO h a s  no  a u t h o r i t y  t o  w a i v e  t h e  B a r r i n g  A c t  o r  t o  
e x t e n d  t h e  t i m e  l i m i t .  42 Comp.  Gen. 6 2 2 ,  624  ( 1 9 6 3 ) ;  25  Comp. 
Gen. 6 7 0 ,  672 ( 1 9 4 6 ) ;  B-196634, December 1 3 ,  1979 ;  B-161812, 
September 22 ,  1967.  

11-23 



The s ix-year  p e r i o d  b e g i n s  t o  r u n  from t h e  d a t e  t h e  claim 
f i r s t  a c c r u e d .  A claim f i r s t  accrues "on t h e  d a t e  when a l l  
e v e n t s  have  o c c u r r e d  wh ich  f i x  t h e  l i a b i l i t y ,  i f  a n y ,  of t h e  
u n i t e d  S t a t e s  a n d  e n t i t l e s  t h e  c l a i m a n t "  t o  s u e  o r  t o  f i l e  a 
claim. Empire I n s t i t u t e  o f  T a i l o r i n g ,  I n c .  v .  U n i t e d  S t a t e s ,  
1 6 1  F. Supp. 409 ( C t .  C 1 .  1 9 5 8 ) ;  42 Comp. Gene 337  ( 1 9 6 3 ) ;  
42 C o m p .  Gen. 622 ( 1 9 6 3 ) .  Where a claim is based upon a con- 
t r a c t u a l  o b l i g a t i o n  o f  t h e  Government  t o  pay money, t h e  claim 
f i r s t  a c c r u e s  o n  t h e  d a t e  when t h e  payment  becomes d u e  and  i s  
w r o n g f u l l y  w i t h h e l d  i n  b r e a c h  of t h e  c o n t r a c t .  Cannon v. 
U n i t e d  S t a t e s ,  1 4 6  F. Supp. 827 ( C t .  C 1 .  1 9 5 6 ) .  S e e  a l so  
44 Comp. Gen. 1, 7 ( 1 9 6 4 ) .  

Thus ,  i n  one case,  a s c h o o l  c l a i m e d  t u i t i o n  payments for  
c o u r s e s  o f  i n s t r u c t i o n  g i v e n  t o  v e t e r a n s .  The p e r t i n e n t  agree- 
ment  p r o v i d e d  f o r  paymen t s  t o  b e  made " e a c h  f o u r  weeks  i n  
a r rears . "  GAO found  t h a t  a new claim a c c r u e d  when e a c h  payment  
became d u e  ( t h a t  is, d u r i n g  e a c h  four-week p e r i o d ) ,  n o t w i t h -  
s t a n d i n g  t h a t  t h e  s c h o o l  may h a v e  r e s e r v e d  a n  o p t i o n  t o  d e l a y  
b i l l i n g  u n t i l  c o u r s e s  had  b e e n  c o m p l e t e d .  B-147497, Augus t  31 ,  
1964 

The time of a c c r u a l  may b e  p o s t p o n e d  by  a d m i n i s t r a t i v e  
p r o c e e d i n g s  u n d e r  a " d i s p u t e s "  c lause.  See B-162293, 
S e p t e m b e r  29 ,  1967.  

formed.  58 C o m p .  Gen. 3 ( 1 9 7 8 ) .  Where t h e  work is c o n t i n u -  
i n g ,  t h e  claim accrues o n  a d a i l y  b a s i s .  29 Comp. Gen. 517 
( 1 9 5 0 ) ;  B-195564, S e p t e m b e r  1 0 ,  1979.  

A claim f o r  back  pay f i rs t  a c c r u e s  when t h e  work i s  per- 

The f o l l o w i n g  d e c i s i o n s  c o n c e r n  t h e  d a t e  of a c c r u a l  i n  
t h e  c o n t e x t s  i n d i c a t e d :  35 Comp. Gen. 600  ( 1 9 5 6 )  (c la im f o r  
b e n e f i t s  u n d e r  t h e  M i s s i n g  P e r s o n s  A c t ) ;  42  Comp. Gen. 337 
( 1 9 6 3 )  (c la im for  r e i m b u r s e m e n t  a r i s i n g  from r e f u n d  of p u r -  
p o r t e d  ove rpaymen t  of r e t i r e d  pay ) ;  42 Comp.  Gen. 622 ( 1 9 6 3 )  
(c la im f o r  d e a t h  g r a t u i t y  p a y a b l e  t o  s u r v i v o r s  of c e r t a i n  
deceased armed forces p e r s o n n e l ) ;  45 Comp.  Gen. 1 7 2  ( 1 9 6 5 )  
( e f f e c t  o f  c o r r e c t i o n  of m i l i t a r y  r e c o r d s  o n  claim fo r  d i s -  
a b i l i t y  r e t i r e m e n t  pay ) ;  4 5  C o m p .  Gen. 249 ( 1 9 6 5 )  ( c l a i m  for 
r e f u n d  a r i s i n g  from GAO Notice of E x c e p t i o n ) .  

When a r i g h t  d e p e n d s  upon t h e  h a p p e n i n g  of a n  e v e n t  o r  
c o n t i n g e n c y ,  t h e  claim b a s e d  o n  t h a t  r i g h t  d o e s  n o t  a c c r u e ,  
and  h e n c e  t h e  s t a t u t e  of l i m i t a t i o n s  does n o t  b e g i n  t o  r u n ,  
u n t i l  t h e  h a p p e n i n g  of t h a t  e v e n t  o r  c o n t i n g e n c y .  20 C o m p .  
Gen. 734 ( 1 9 4 1 ) .  Thus ,  where ,  by  s t a t u t e ,  a claim is  n o t  
c o g n i z a b l e % u n t i l  some p a r t i c u l a r  d e t e r m i n a t i o n  is made by 
a d e s i g n a t e d  Government a g e n c y ,  t h e  claim d o e s  n o t  a c c r u e  
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u n t i l  t h a t  d e t e r m i n a t i o n  h a s  b e e n  made. 34 Comp. Gen. 605 

O c t o b e r  29 ,  1 9 8 1 ) .  An example  is  t h e  e n t i t l e m e n t  t o  b e n e f i t s  
u n d e r  t h e  M i s s i n g  P e r s o n s  A c t .  35  Comp. Gen. 600 ( 1 9 5 6 ) .  
However, t h i s  c o n c e p t  d o e s  n o t  apply t o  a " d e t e r m i n a t i o n  of 
v a l i d i t y "  by v i r t u e  of a d e c i s i o n  of t h e  C o m p t r o l l e r  G e n e r a l .  
58 Comp. Gene 3 ( 1 9 7 8 ) .  

( 1 9 5 5 ) ;  50 Comp. Gen. 607  ( 1 9 7 1 ) ;  6 1  Comp. Gen. (B-201633, 

The Barr ing  A c t  c o n t a i n s  a t o l l i n g  provis ion  f o r  cer ta in  
wartime claims. When a claim of a n y  p e r s o n  s e r v i n g  i n  t h e  
U n i t e d  S t a t e s  m i l i t a r y  o r  n a v a l  f o r c e s  a c c r u e s  i n  time o f  war, 
o r  when war i n t e r v e n e s  w i t h i n  f i v e  y e a r s  a f t e r  i t s  a c c r u a l ,  t h e  
claim may b e  p r e s e r . t e d  w i t h i n  f i v e  y e a r s  a f t e r  peace is e s t a b -  
l i s h e d .  The  Comptroller G e n e r a l  h e l d  t h a t  t h i s  p r o v i s i o n  d i d  
n o t  apply t o  a c i v i l i a n  employee o f  t h e  Mavy Department i n -  
t e r n e d  w i t h  t h e  crew o f  t h e  U.S.S. P u e b l o  i n  N o r t h  Korea i n  
1968 who f i l e d  a claim for  o v e r t i m e  c o m p e n s a t i o n  f o r  h i s  
i n t e r n m e n t  i n  1968.  The  claim was n o t  r e c e i v e d  i n  GAO u n t i l  
1977 and  was t h e r e f o r e  b a r r e d  f rom c o n s i d e r a t i o n .  B-194474, 
May 3 ,  1 9 7 9 ,  a f f i r m e d  i n  B-194474, October 24 ,  1979.  

A n o t h e r  s t a t u t o r y  p r o v i s i o n  r e l e v a n t  t o  claims o f  
m i l i t a r y  p e r s o n n e l  is s e c t i o n  205 of t h e  S o l d i e r s '  and  S a i l o r s '  
C i v i l  Re l i e f  A c t  o f  1 9 4 0 ,  a s  amended, 50 U . S . C .  App. § 5 2 5 ,  
wh ich  p r o v i d e s  t h a t  p e r i o d s  of m i l i t a r y  service s h a l l  n o t  be 
i n c l u d e d  i n  a p p l y i n g  a s t a t u t e  of l i m i t a t i o n s ,  w h e t h e r  t h e  
claim or cause o f  a c t i o n  a c c r u e d  p r i o r  t o  o r  d u r i n g  t h e  ser- 
v i c e .  E.g., 36 Comp. Gen.  645 ( 1 9 5 7 ) ;  4 1  Comp. Gen. 812 ( 1 9 6 2 ) .  

The  B a r r i n g  A c t  d o e s  n o t  app ly  t o  claims f o r  money h e l d  
by t h e  Government  i n  t r u s t  fo r  o t h e r s .  T h i s  c o n c e p t  embraces 
f u n d s  deposited w i t h  t h e  Government  u n d e r  s t a t u t o r y  a u t h o r i t y  
which  t h e  Government  h o l d s  i n  t h e  T r e a s u r y  a s  f u n d s  of t h e  
d e p o s i t o r  r a t h e r  t h a n  a s  a p p r o p r i a t e d  f u n d s  of t h e  Government ,  
s u c h  a s  s a v i n g s  d e p o s i t s  o f  e n l i s t e d  members o f  t h e  u n i f o r m e d  
s e r v i c e s .  42 Comp. Gen. 622 ,  623  ( 1 9 6 3 ) ;  B-142673-O.M., 
J u n e  3 0 ,  1960 ;  B-126384-0.Me, J a n u a r y  5 ,  1956.  A s p e c i f i c  
example  o f  a t r u s t  a c c o u n t  t o  which  t h e  B a r r i n g  A c t  d o e s  n o t  
apply i s  t h e  a c c o u n t  f o r  "Unclaimed Moneys o f  I n d i v i d u a l s  Whose 
W h e r e a b o u t s  A r e  Unknown" ( 3 1  U.S.C. SS 725p,  7 2 5 s ) .  B-103575, 
A u g u s t  27 ,  1951.  9/ Moneys e r r o n e o u s l y  t r a n s f e r r e d  f r o m  a 
t r u s t  a c c o u n t  t o  a n o n - t r u s t  a c c o u n t  d o  n o t  lose t h e i r  t r u s t  
fund  s t a t u s  f o r  p u r p o s e s  o f  t h e  B a r r i n g  A c t .  B-134569-O.M., 
J a n u a r y  1 3 ,  1958 .  

- 9/ Payments  f rom t h e  "Unclaimed Moneys" a c c o u n t  a r e  made 
d i r e c t l y  by t h e  T r e a s u r y  D e p a r t m e n t ,  w i t h o u t  GAO s e t t l e m e n t ,  
f rom t h e  p e r m a n e n t  i n d e f i n i t e  a p p r o p r i a t i o n  e s t a b l i s h e d  by  
3 1  U.S.C. S 725p-1. B-142380, March 2 4 ,  1 9 6 0 ;  T r e a s u r y  
D e p a r t m e n t  F isca l  R e q u i r e m e n t s  Manual ,  V o l .  I ,  P a r t  6 ,  
C h a p t e r  3000. 
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I f  s e c u r i n g  t h e  n e c e s s a r y  e v i d e n t i a r y  s u p p o r t  is  l i k e l y  
t o  cause s u b s t a n t i a l  d e l a y ,  a c l a i m a n t  may pro tec t  h i s  r i g h t s  
a g a i n s t  p o s s i b l e  b a r  by t h e  s t a t u t e  of l i m i t a t i o n s  by  f i l i n g  
h i s  claim s u b j e c t  t o  l a t e r  c o m p l e t i o n  of t h e  s u p p o r t i n g  
e v i d e n c e .  See R-197661, May 2 2 ,  1 9 8 0 .  See a l s o  U n i t e d  
S t a t e s  v.  Kales, 314 U . S .  1 8 6  ( 1 9 4 1 ) .  

u n d e r  t h e  M e r i t o r i o u s  C l a i m s  A c t ,  i n f r a ,  t h i s  C h a p t e r .  
F i n a l l y ,  t h e  B a r r i n g  A c t  appl ies  t o  claims c o g n i z a b l e  
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Assignment of Claims 

Introduction 

The assignment of claims against the United States is 
governed by the Assignment of Claims Act of 1940, as amended, 
31 U.S.C. § 203 and 41 U.S.C. S 15. In brief, the Act pro- 
hibits the assignment of claims except under very rigid condi- 
tions and prohibits the transfer of contracts, but permits the 
assignment of  contract proceeds within limits. Although the 
present statutory scheme derives from the 1940 legislation, 
the anti-assignment concept dates back to the 19th century. 
See 9 Stat. 41 and 10 Stat. 170. 

The portion of the statute prohibiting the assignment of 
claims is found in the first paragraph of 31 U.S.C. § 203. 
Except for an authorized assignment of contract proceeds, an 
assignment of a claim against the United States will be "null 
and void" unless it is executed in the presence of at least 
two attesting witnesses "after the allowance of such a claim, 
the ascertainment of the amount due, and the issuing of a 
warrant for the payment thereof." "Warrant" in this context 
means the check itself. 8 Comp. Gen. 184 (1928). 

The purposes of the prohibitory aspects of the Act are 
(1) to prevent the harassment caused by multiplying the number 
of persons with whom the Government must deal; (2) to prevent 
possible multiple payment of claims; ( 3 )  to make unnecessary 
the investigation of alleged assignments, powers of attorney, 
and other authorizations; ( 4 )  to enable the Government to deal 
exclusively with the original claimant or contractor, and 
(5) to preserve for the Government those defenses which it may 
have to claims by way of setoff and counterclaim which might 
not be applicable to an assignee. B-194029, June 18, 1979. 
The statute is intended to protect the Government and not the 
parties to the assignment. 47 Comp. Gen. 522, 524 (1968). 

The first paragraph of 41 U.S.C. S 15 prohibits the 
transfer of contracts. The purposes of the prohibition 
against the transfer of contracts have been stated as follows: 

"(1) to secure to the Government the personal 
attention and services of  the contractor, (2) to 
render the party performing the contract liable to 
punishment for fraud or neglect of duty, (3) to 
prevent parties from acquiring a mere speculative 
interest in a Government contract, and (4) to pre- 
vent speculators from selling such contracts at a 
profit to bona fide bidders and contractors." 
52 Comp. Gen. 462, 465-66 (1973). 

-- 
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The provisions of the Act permitting the assignment of 
contract proceeds--in effect, all of 31 U.S.C. S 203 and 
41 U.S.C. S 15 except for the first paragraph of each 
section--were added in the 1940 revision. The purpose of 
the 1940 legislation, designed primarily to aid in the defense 
production efforts of the time, was t o  induce financial insti- 
tutions to lend money to Government contractors with which to 
finance the performance of their Government contracts. The 
inducement was security in the form of assignment of  the con- 
tract proceeds. See 55 Comp. Gen. 155, 157 (1975). The need 
for this type of financial inducement is all the more apparent 
in view of the statutory prohibition on advance payments 
(Chapter 4, this Manual). 

Although 31 U.S.C. S 203 declares assignments of claims 
not meeting the statutory requirements to be "absolutely null 
and void," its provisions have been held applicable only to 
voluntary assignments of claims against the United States. 
36 Comp, Gen. 157 (1956). Assignments arising by operation 
of law (for example, pursuant to court order) are, therefore, 
not prohibited. Examples of assignments or transfers that are 
deemed to arise by "operation of law" and are therefore exempt 
from the anti-assignment prohibition include the following: 

--Transfers by intestate succession or testamentary 
disposition (will): Erwin v. United States, 
97 U.S. 392 (1878). 

--Transfers by consolidation or merger to the 
successor of a claimant corporation: Seabord Air 
Line Ry. v. United States, 256 U.S. 655 (1921). 

--Transfers by judicial sale: Western Pacific RR. 
- Co. v. United States, 268 U.S.  271 (1925). 

--Transfers by subrogation t o  an insurer: United 
States v. Aetna Casualty and Surety Co., 338 U.S. 
366 (1949). 

--Transfers by statutory provision to a trustee or 
receiver in bankruptcy: McKay v, United States, 
27 Ct. C1. 422 (1892). Similarly, a subsequent 
assignment by the dssignee in bankruptcy is also 
valid when judicially mandated. 3 Comp. Gen. 623 
(1924) ; B-183058, March 7, 1975. 

--Transfers by voluntary assignment of all the assets 
of an insolvent debtpr f o r  tki.2 benefit of creditors: 
Goodman v. -- Niblack, - 1 7 2  . - 'Sf; (1880). 
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The f o r e g o i n g  e x a m p l e s  and  c i t a t i o n s  h a v e  b e e n  t a k e n  f o r  t h e  
most p a r t  from P a t t e r s o n  v .  U n i t e d  S t a t e s ,  354 F.2d 327,  
329-330 ( C t .  C 1 .  1 9 6 5 ) .  See a l s o  47 Comp. Gen. 522 ,  524 ( 1 9 6 8 ) .  

The Ass ignmen t  of C l a i m s  A c t  addresses t h e  v a l i d i t y  of 
a s s i g n m e n t s  a s  a g a i n s t  t h e  U n i t e d  S t a t e s .  It  d o e s  n o t  p u r p o r t  
t o  a d d r e s s  t h e  v a l i d i t y  of t h e  a s s i g n m e n t  a s  be tween  t h e  
a s s i g n o r  and  a s s i g n e e ,  which  i s  a separa te  q u e s t i o n .  Thus ,  a n  
a s s i g n m e n t  which  i s  i n v a l i d  u n d e r  t h e  Ass ignment  of  Claims Act 
may n e v e r t h e l e s s  b e  v a l i d  a s  be tween  t h e  p a r t i e s .  For  example, 
t h e  Comptroller G e n e r a l  n o t e d  i n  B-176890, Apri l  1 8 ,  1 9 7 3 ,  t h a t  
a n  a s s i g n m e n t  e x e c u t e d  i n  c o n n e c t i o n  w i t h  t h e  g i v i n g  of a 
s u r e t y  bond ,  w h i l e  n o t  v a l i d  a g a i n s t  t h e  Government ,  was s t i l l  
e f f e c t i v e  be tween  t h e  pa r t i e s .  The r a t i o n a l e  i s  t h a t  t h e  A c t  
was d e s i g n e d  o n l y  fo r  t h e  p r o t e c t i o n  of t h e  U n i t e d  States .  
See a l s o  B-169420, September  4 ,  1 9 7 0 ,  and  E-169420, 
Oc tobe r  22 ,  1970  . 

S i n c e  t h e  p r o h i b i t i o n  a g a i n s t  a s s i g n m e n t s  i s  f o r  t h e  
Governmen t ' s  p r o t e c t i o n ,  i t  may be waived  by t h e  Government 
i n  app ropr i a t e  c i r c u m s t a n c e s .  Benjamin v .  U n i t e d  S ta tes ,  
318 F.2d 728 ( C t .  C 1 .  1 9 6 3 ) .  See a l s o  f o l l o w i n g  d i s c u s s i o n  
o f  "Permissible  A s s i g n m e n t s  Under t h e  Ass ignmen t  of  Claims 
A c t  ." 

L i e n s  a s s e r t e d  b y  a t t o r n e y s  f o r  t h e  s u c c e s s f u l  
p r o s e c u t i o n  of  claims a g a i n s t  t h e  Government h a v e  b e e n  h e l d  
t o  opera te  a s  v o l u n t a r y  a s s i g n m e n t s  and  a r e  t h e r e f o r e  v o i d  
a s  a g a i n s t  t h e  U n i t e d  S ta tes  u n l e s s  t h e y  meet t h e  require- 
m e n t s  f o r  v a l i d i t y  imposed b y  31 U.S.C. § 203. Thus ,  a n  
a t t o r n e y ' s  r e t a i n e r  o r  c o n t i n g e n t  fee a g r e e m e n t  based o n  a 
p e r c e n t a g e  o f  t h e  amount t o  be r e c o v e r e d  d o e s  n o t  c rea te  a n  
e n f o r c e a b l e  l i e n  a g a i n s t  t h e  U n i t e d  S t a t e s ,  r e g a r d l e s s  o f  
i t s  v a l i d i t y  a s  be tween  t h e  a t t o r n e y  and  c l i e n t .  See 
49 Comp. Gen. 44 ,  47 ( 1 9 6 9 ) ;  B-179424, November 1 3 ,  1 9 7 3 ;  
B-63597, F e b r u a r y  2 1 ,  1 9 5 2 ;  B-68587, November 1 0 ,  1949 :  
B-68587, J u l y  1 4 ,  1949 .  

The Ass ignmen t  of C l a i m s  A c t  h a s  b e e n  t h e  s u b j e c t  of 
numerous d e c i s i o n s  of t h e  c o u r t s  a s  well a s  t h e  Comptroller 
G e n e r a l .  The d i s c u s s i o n  i n  t h i s  Manual a t tempts  t o  p r e s e n t  
t h e  i s s u e s  f rom t h e  p e r s p e c t i v e  of t h e  GAO d e c i s i o n s .  While 
some of  t h e  c o u r t  cases a re  c i ted h e r e  and  many o t h e r s  a re  
c i t e d  and  d i s c u s s e d  i n  t h e  d e c i s i o n s ,  t h e  reader i s  c a u t i o n e d  
t o  i n c l u d e  t h e  j u d i c i a l  d e c i s i o n s  i n  h i s  r e s e a r c h  t o  a s s u r e  a 
t h o r o u g h  c o v e r a g e .  
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(b) Permissible Assignments under the 
Assignment of Claims Act 

The Assignment of Claims Act permits the assignment t o  a 
bank, trust company, or other financing institution, of moneys 
due or to become due from the United States under a contract 
providing for payments aggregating $1,000 or more. 

The authority is not unrestricted, however. Thus, the 
Act does not authorize an assignment to an assignee acting 
merely as a collection agent. The assignee (bank, trust com- 
pany, or other financing institution) must have a financial 
interest in the contractor's operations under the contract. 
Generally, this means that the assignment must secure a loan 
which the assignee has made to the assignor to finance the 
assignor's performance of the contract. Without this finan- 
cial participation by the assignee, the assignment is not 
valid against the Government. E.g., B-171552, April 27, 1971; 
B-175670, May 25, 1972. 

The loan need not have been made to finance performance 
of the particular contract whose proceeds are being assigned. 
If the assignor has several Government contracts, it is 
sufficient that the loan was made for the purpose of financ- 
ing Government contracts in general. Peterman Lumber Com- 
pany v. Adams, 128 F. Supp. 6 (W.D.  Ark. 1955); 49 Comp. 
Gen. 44, 46 (1969). 

The statute provides that the assignment must cover all 
amounts payable under the contract. Partial assignments are 
invalid unless expressly permitted by the contract. B-172059, 
June 29, 1971. 

The statute a l s o  provides that, unless expressly 
permitted by the contract, an assignment may not be made to 
more than one party. See 39 Comp. Gen. 533 (1960); B-155400, 
December 3, 1964. However, an assignment may be made to one 
party as agent or trustee for two or more parties participat- 
ing in the financing. (See "What Is A Financing Institution," 
infra.) 

The authority to assign contract proceeds does not 
include the authority to assign the right to settle, adjust, 
or compromise claims. A purported assignment of this right 
need not be recognized by the United States. 35 Comp. 
Gen. 104 (1955). 
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Although the Act permits the assignment of accounts 
receivable under a contract, it does not permit an assignment 
of the contract itself. 52 Comp. Gen. 462, 464 (1973); 
20 Comp. Gen. 295 (1940). As noted above, transfer of a con- 
tract is expressly prohibited by 41 U.S.C. § 15. 

However, certain types of transfer are permissible. For 
example, transfer of title to premises leased to the Govern- 
ment, where the lessor has nothing to do but collect the rent, 
does not violate the statute and the rent may be paid to the 
transferee. 9 Comp. Gen. 72, 73 (1929); 52 Comp. Gen. 462, 
466 (1973). A l s o ,  transfers of Government contracts incident 
to a corporate merger or consolidation, the sale of an entire 
business, or the transfer of the entire portion of the business 
embraced by the contract have been held valid. 51 Comp. Gen. 
145 (1971); 48 Comp. Gen. 196 (1968); 9 Comp. Gen. 72, supra. 
The rationale in some cases has been that the transfer was 
not an assignment within the scope of the Assignment of Claims 
Act. E.g., 9 Comp. Gen. 72. In other cases, the Comptroller 
General has recognized that, since the Act is intended for 
the protection of the Government, the Government "may treat 
a contract as annulled by an assignment or recognize the 
assignment as the circumstances in a particular case may war- 
rant." 32 Comp. Gen. 227, 228 (1952). Thus, in a case involv- 
ing the leasing of copying equipment to the Navy, the Comp- 
troller General did not object to the Navy's recognizing an 
attempted novation agreement under which the original lessor 
transferred all of its assets pertaining to the Navy leases 
to a bank. B-184665, September 25, 1975. See also 53 Comp. 
Gen. 124 (1973). 

Where a prime contractor retains responsibility for 
contract performance, subcontracting of a substantial 
portion of the work under the contract is not considered an 
assignment of that contract. B-186341, September 7, 1976. 

The Act prescribes notice requirements which must be 
m.et in order for the assignment to be valid against the 
United States. The assignee must: 

"file written notice of the assignment 
together with a true copy of the instrument 
of assignment with (a) the contracting 
officer or the head of his department or 
agency; (b) the surety or  sureties upon the 
bond or bonds, if any, in connection with 
such contract; and ( c )  the disbursing 
officer, if any, designated in such contract 
to make payment." 
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An assignment does not become effective until receipt of 
notice by the United States as specified in the statute. 
55 Comp. Gen. 744 (1976); B-185962, April 7, 1976; B-184665, 
September 25, 1975. 

Where notice of the assignment is given and received in 
accordance with the statute and, notwithstanding, the contract- 
ing agency later sends a payment t o  the contractor-assignor, 
the United States will be liable to the assignee for the 
amount of the erroneous payment. Central National Bank of 
Richmond v.  United States, 91 F. Supp. 738 (Ct. C1. 1950); 
B-158212, February 21, 1966. 

However, in order for this liability to attach, the 
assignment must be in strict compliance with the statutory 
requirements. Thus, in one case where the agency paid the 
contractor after receiving notice of an assignment, the 
Comptroller General denied the assignee's claim because the 
assignment had no validity against the United States in that 
there had been no loan by the assignee to the assignor to 
finance performance of the contract. E-175670, May 25, 1972. 
A similar claim was denied where the assignee gave the re- 
quired notice to the contracting officer but not to the 
designated disbursing officer. Although the contracting 
officer had in turn notified the disbursing officer, this 
"second hand" notice was delayed t h r o u g h  administrative 
oversight. T h e  assignee, since it had the statutory respon- 
sibility for giving proper notice, had t o  bear the risk of 
any resulting delay in notifying the disbursing officer. 
B-159494, September 2, 1966. 

The Act also requires written notice of the assignment 
to applicable sureties but does not prescribe any time limit 
within which the written notice must be given. Thus, in 
22 Comp. Gen. 520 (1942), it was held that a delay of  five 
months on the part of an assignee bank in filing written 
notice with the surety did not subordinate its rights to 
those of the surety with respect to future payments, at 
least where the surety was unable to show that the delay 
had operated to its (the surety's) prejudice. 

Assignments may be made under Letters of Intent or 
Notices of Award to the extent that they give rise to valid 
contracts. B-29624, October 29, 1942. Assignments may not 
be made, however, until a contract obligation actually 
arises. B-24402, September 21, 1942. One instrument of 
assignment may cover several contracts. - Id. 
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A s  a genera l  p ropos i t ion ,  an assignment of a claim aga ins t  
the  Government should s p e c i f y  t h e  p a r t i c u l a r  c o n t r a c t  involved, 
and, t h e r e f o r e ,  a blanket  assignment does not  meet t h e  requi re -  
men t s  of t h e  Act. B - 1 2 0 2 2 2 ,  October 2 7 ,  1 9 5 5 ;  B-195629, 
September 7 ,  1 9 7 9 .  However, t h e  lack o f  s p e c i f i c i t y  of a 
blanket  assignment can be cured f o r  purposes of  pe r f ec t ing  a 
v a l i d  assignment under the  A c t  when " t h e r e  a r e  i n  ex i s t ence  
l a t e r  amendment schedules [ spec i fy ing  t h e  Government c o n t r a c t ]  
s i g n e d  by t h e  a s s ignor ,  which purport  t o  be an i n t e g r a l  p a r t  
o f  t h e  o r i g i n a l  [b lanket ]  assignment instrument." B-171125,  
February 4 ,  1 9 7 1 .  L i k e w i s e ,  an a s s i g n o r ' s  secured note which 
assigned h i s  accounts rece ivable  t o  a f i n a n c i a l  i n s t i t u t i o n  and 
which was executed during the  period of t h e  Government c o n t r a c t ,  
was recognized under the  Assignment  of  Claims Act where the  
con t r ac to r / a s s ignor ' s  schedule of accounts rece ivable  l i s t e d  t h e  
Government c o n t r a c t  account. 58 Comp. Gen. 619 ( 1 9 7 9 ) .  

Payments under b i l l s  of lad ing  which a r e  themselves 
c o n t r a c t s  may be assigned s o  long a s  each b i l l  provides  f o r  
payment of $ 1 , 0 0 0  or more. 2 1  Comp. Gen.  2 6 5  ( 1 9 4 1 ) .  Where 
goods a r e  t ranspor ted  pursuant t o  a prev ious ly  executed con- 
t r a c t ,  t h e  b i l l s  of lading a r e  merely a r e c e i p t  f o r  t h e  goods 
t o  be t r anspor t ed ,  and payment f o r  t h e  t r a n s p o r t a t i o n  i s  made 
under t h e  p rev ious ly  executed master c o n t r a c t  r a t h e r  than under 
a p a r t i c u l a r  b i l l  of lad ing  covering t h e  s e r v i c e .  I n  t h i s  
s i t u a t i o n ,  t h e  $ 1 , 0 0 0  l i m i t  i n  t h e  Assignment o f  Claims Act 
a p p l i e s  t o  the  aggregate.  2 3  Comp. Gen. 989  ( 1 9 4 4 ) .  l.J/ 

Payments under an i n d e f i n i t e  q u a n t i t y  c o n t r a c t  cannot be 
assigned un le s s  t h e  c o n t r a c t  g i v e s  r i s e  t o  a d e f i n i t e  commit- 
m e n t  on t h e  p a r t  of t h e  Government t o  order s e r v i c e s  or  sup- 
p l i e s  r equ i r ing  a minimum expendi ture  of $ 1 , 0 0 0 .  50 Comp. 
Gen. 4 3 4 ,  4 4 0  ( 1 9 7 0 ) ;  26 Comp. Gen. 874  ( 1 9 4 7 ) ;  2 3  Comp. 
Gen. 989 ( 1 9 4 4 ) .  

Assignment of an amount payable or  t o  become payable 
under a Government c o n t r a c t  includes any add i t iona l  amounts 
which may become due  pursuant t o  a change order  or modifica- 
t i o n  of t h e  o r i g i n a l  c o n t r a c t .  23 Comp. Gen. 9 4 3  ( 1 9 4 4 ) .  

Payments d u e  under a c o n t r a c t  may be assigned a t  any 
time before  t h e  c o n t r a c t  i s  c losed .  B-125205, November 1 4 ,  
1955. There i s  no requirement t h a t  t h e  assignment be made 
before  t h e  work i s  completed. 

- - 1 0 /  See t h e  OGC Transportat ion Law Manual fo r  more d e t a i l e d  
d i scuss ion  of assignment of c la ims i n  t he  t r anspor t a t ion  
contex t .  
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Assignments valid under the Act remain in effect until 
formally released by the assignee. B-l22052-O.M., January 18, 
1955; B-119142, October 1, 1954. For example, a letter from 
an assignee stating that all loans made in consideration of 
the assignment had been repaid in full and that the assignee's 
only interest in the assignment was to collect for the sub- 
contractor, was construed by the Comptroller General as ''a 
gratuitous explanation of intended disposition of further 
payments" and not as a release. B-122052, January 18, 1955. 
The release of an assignment, once made, may not be subse- 
quently withdrawn. B-26651, January 9, 1943. Notwithstand- 
ing, previously released assignments of payments due or to 
become due may be reassigned by the original assignor. 
B-33501, April 1, 1943. A subsequent assignment by the 
original assigneep however, will not operate to release the 
original assignment, and without the release of the first, 
is "null and void" under the statute. 22 Comp. Gen. 520, 
524-525 (1942); B-40491, March 17, 1944. 

(c) What Is A "Financing Institution"? 

The Assignment of Claims Act permits the assignment of 
contract proceeds to a "bank, trust company, or other fin- 
ancing institution." If the assignee is not a "bank, trust 
company, or other financing institution," the assignment 
will be valid only if it meets the rigid criteria prescribed 
in the first paragraph of 31 U.S.C. S 203. B-171125, 
February 4, 1971; 22 Comp. Gen. 44 (1942). 

A "financing institution" is one which deals in money, 
as distinguished from other commodities, as the primary 
function of its business activity. 22 Comp. Gen. 44, 4 6  
(1942); 31 Comp. Gen. 90 (1950). A "factor" or "factoring 
company" (one which purchases merely the accounts receivable) 
is a financing institution to which assignments can be made 
under the Act. 20 Comp. Gen. 415 (1941). So is a small 
business investment company. 43 Comp. Gen. 138 (1963). 

The institution may be an individual or a partnership 
as well as a corporate organization. 20 Comp. Gen. 415, 
supra; 22 Comp. Gen. 44, supra: 31 Comp. Gen. 90, supra. 
However, an ordinary corporation which incidentally provides 
financing to its suppliers or to others with whom it deals 
is not a "financing institution" under the Act. 22 Comp. 
Gene 44, supra. Likewise, an individually owned insurance 
agency not regularly engaged in the business of financing 
is not a "financing institution" within the Act merely 
because it extends credit in the course of its primary 
business activities. 21 Comp. Gen. 120 (1941). 
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In addition, the following have been held not to qualify 
as "financing institutions" for purposes of the Assignment of 
Claims Act: 

- 

--A surety. Royal Indemnity Co. v. United States, 

November 4, 1976; 8-155944, February 10, 1965. 
93 F. Supp. 891 (Ct. C1. 1950); B-187456, 

--A subcontractor completing performance. 
Beaconwear Clothing Company v.  United States, 
355 F.2d 583 (Ct. C1. 1966). 

--A manufacturer or materialman who agrees to fill 
orders under a Government contract by extending 
credit to the contractor in consideration of an 
assignment of the contract proceeds. Uniroyal, 
Inc. v. United States, 454 F.2d 1394 (Ct. C1. 
1972); B-183305, March 25, 1975 (non-decision 
letter). 

A trust, pension or non-pension, is not an "institution" 
and therefore cannot be a "financing institution." 36 Comp. 
Gen. 290 (1956). However, the Act expressly recognizes a 
"trust company" as a proper assignee. Thus, an assignment to 
a bank or trust company is not invalidated merely because the 
indebtedness secured by the assignment represents an invest- 
ment of trust funds where legal title to and control over 
such funds are vested in the bank or trust company. Id. 
Accordingly, an assignment will not be regarded as invalid 
solely by reason of the source of funds for the loan con- 
sideration for which the assignment is made so long as the 
assignee qualifies as a financing institution. The Comp- 
troller General has also recognized that a trust corpus, 
together with its trustees, whether individual, corporate, or 
otherwise, having as a primary function the investing of 
assets of the trust, may be regarded as a financing institu- 
tion within the meaning of the Act. 40 Comp. Gen. 174, 175 
(1960). It is not necessary to distinguish between private 
corporate pension trusts and public pension trusts. 50 Comp. 
Gen. 613 (1971) (holding that California public pension 
trusts were financing institutions and therefore proper 
assignees under 31 U.S.C. S 203). 

Although an assignment under the Assignment of Claims 
Act may not be made to more than one party, it may be made to 
one party as agent or trustee for two or more parties parti- 
cipating in the financing. See 50 Comp. Gen. 613, 615 (1971). 
However, the Comptroller General has noted that an assignment 
to a party or parties not eligible under the Act cannot be 
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v a l i d a t e d  by  t h e  simple e x p e d i e n t  o f  h a v i n g  i n e l i g i b l e  
a s s i g n e e s  d e s i g n a t e  a bank a s  t r u s t e e  f o r  c o l l e c t i o n .  
52 Comp, Gen. 462, 465 ( 1 9 7 3 ) .  I n  52 Comp. Gen. 462, t h e  
C o m p t r o l l e r  G e n e r a l ,  f o l l o w i n g  t h e  r a t i o n a l e  of 50 Comp. 
G e n e  613 ,  s u p r a ,  conc luded  t h a t  a g r o u p  of  m u n i c i p a l  bond- 
h o l d e r s ,  viewed a s  a n  u n i n c o r p o r a t e d  t o t a l i t y ,  had a s  a g r o u p  
t h e  f u n c t i o n  o f  l e n d i n g  money and c o u l d  t h e r e f o r e  q u a l i f y  a s  
a f i n a n c i n g  i n s t i t u t i o n .  The Comptroller G e n e r a l  f u r t h e r  
conc luded  t h a t  t h e  b o n d h o l d e r s  c o u l d  make a v a l i d  a s s i g n m e n t  
t o  a bank ,  a l s o  a b o n d h o l d e r ,  a c t i n g  a s  t r u s t e e  f o r  t h e  g r o u p ,  
even  though  some of t h e  b o n d h o l d e r s  a s  i n d i v i d u a l s  could n o t  
q u a l i f y  a s  f i n a n c i n g  i n s t i t u t i o n s .  

On t h e  o the r  hand,  t h e  C o m p t r o l l e r  Gene ra l  h a s  h e l d  t h a t  
h o l d i n g  compan ies  d o  n o t  q u a l i f y  a s  p r o p e r  a s s i g n e e s  where 
t h e y  r e c e i v e  a s e c u r i t y  i n t e r e s t  i n  a Government c o n t r a c t o r ' s  
a c c o u n t s  r e c e i v a b l e ,  n o t w i t h s t a n d i n g  t h a t  t h e y  claim t o  be 
i n t e r m e d i a r i e s  f o r  t h e  b a n k ' s  f i n a n c i n g  o f  t h e  con t r ac t .  
55  Comp. Gen. 1 5 5  ( 1 9 7 5 ) .  

( d )  S e t o f f  

Under 31 U.S.C. S 2 0 3  and 41 U.S .C .  S 1 5 ,  the Government 
i s  p r e c l u d e d  from a s s e r t i n g  c e r t a i n  s e t o f f s  a g a i n s t  f u n d s  
p a y a b l e  unde r  a Government c o n t r a c t  c o n t a i n i n g  a "no s e t o f f "  
p r o v i s i o n  when t h e  r i g h t s  t o  t h o s e  f u n d s  have  been  a s s i g n e d  
t o  a f i n a n c i a l  i n s t i t u t i o n .  B-176905, November 1, 1972.  
However, i n  t h e  a b s e n c e  o f  a "no  s e t o f f "  p r o v i s i o n ,  common 
law a p p l i e s  and  t h e  a s s i g n e e  s t a n d s  i n  t h e  s h o e s  o f  t h e  
a s s i g n o r  so t h a t  t h e  Government may s e t  o f f  a g a i n s t  t h e  
a s s i g n e e  a n y  claims o f  t h e  Government a g a i n s t  t h e  a s s i g n o r  
which had ma tu red  p r i o r  t o  t h e  a s s i g n m e n t .  Sou th  S i d e  Bank 
b T r u s t  Co. v .  Un i t ed  S t a t e s ,  221 F.2d 813 ( 7 t h  C i r .  1 9 5 5 ) ;  
37 Comp. Gen. 318 ( 1 9 5 7 ) .  However, e v e n  under  t h e  common 
law, d e b t s  o f  t h e  a s s i g n o r  which mature a f t e r  a n  a s s i g n m e n t  
i s  made may n o t  be s e t  o f f  a g a i n s t  payments  o t h e r w i s e  due  
t h e  a s s i g n e e .  20 Comp. Gen. 458, 459 ( 1 9 4 1 ) ;  B-195460, 
Oc tobe r  1 8 ,  1979.  

The p r o v i s i o n s  f n  t h e  Assignment  o f  Claims A c t  a u t h o r i -  
z i n g  t h e  l i m i t a t i o n s  on  s e t o f f  apply t o  "any  c o n t r a c t  o f  t h e  
Department  o f  Defense ,  t h e  General S e r v i c e s  A d m i n i s t r a t i o n ,  
t h e  Atomic Energy Commission, o r  a n y  o t h e r  d e p a r t m e n t  o r  
agency  o f  t h e  Un i t ed  S t a t e s  d e s i g n a t e d  by  t h e  P r e s i d e n t  .,'I 
They a l s o  a p p l y  o n l y  " i n  time of war o r  n a t i o n a l  emergency,"  
b u t  t h e i r  a v a i l a b i l i t y  h a s  been  e x t e n d e d  by  s u b s e q u e n t  
l e g i s l a t i o n .  50 U.S.C. S S  1 6 5 1 ( a ) ( 4 )  and  ( 5 ) .  
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A "no s e t o f f "  provis ion w i l l  not  p r o t e c t  t he  assignee 
from a l l  s e t o f f s .  Under the  terms of t h e  A c t ,  i t  w i l l  p r o t e c t  
aga ins t  s e t o f f  f o r  l i a b i l i t i e s  a r i s i n g  independently of the  
c o n t r a c t  from which t h e  assignment was made, and l i a b i l i t i e s ,  
a r i s i n g  independently or  n o t ,  on account of r enego t i a t ion ,  
f i n e s ,  p e n a l t i e s ,  t axes ,  o r  s o c i a l  s e c u r i t y  con t r ibu t ions .  
Also, t h e  "no s e t o f f "  provis ion w i l l  p r o t e c t  t h e  ass ignee only 
w i t h  r e spec t  t o  t h e  a s s i g n o r ' s  i n d e b t e d n e s s  r e s u l t i n g  from 
loans  f o r  c o n t r a c t  performance. 49 Comp. Gen. 4 4  ( 1 9 6 9 ) ;  
37 Comp. Gene  9 (1957) ;  35 Comp. Gen. 1 0 4  (1955).  

When app l i cab le ,  t h e  "no s e t o f f "  provis ion d e f e a t s  t h e  
opera t ion  of I n t e r n a l  Revenue Service tax  l i e n s  and reduces 
t h e  Government's common law r i g h t  of s e t o f f  t o  the e x t e n t  t h e  
ass ignor  i s  i n d e b t e d  t o  t h e  ass ignee.  37 Comp. Gen. 318 
(1957) ;  B-166531, November 1 0 ,  1 9 6 9 .  

The "no s e t o f f "  provis ion a f f o r d s  no p ro tec t ion  t o  an 
assignee u n t i l  a f t e r  t h e  n o t i c e  requirements of t h e  Act have 
been met. I n  one case  involving a "no s e t o f f "  provis ion ,  t he  
Comptroller General h e l d  t h a t  d e b t s  owed t o  the  Government 
by t h e  ass ignor  which e x i s t e d  before  n o t i c e  of t h e  assignment 
was f i l e d  may be s e t  o f f  aga ins t  deb t s  owed by t h e  Government 
t o  t h e  ass ignee .  B-158451, March 3 ,  1 9 6 6 .  See a l s o  29 Comp. 
Gen. 4 0  ( 1 9 4 9 ) ;  B-122071, December 1, 1954; B-61335/B-61337, 
J u n e  2 0 ,  1 9 4 7 .  

As t o  w h e t h e r  an amount sought t o  be set  o f f  a r i s e s  out  
of another t r a n s a c t i o n ,  c e r t a i n  l i a b i l i t i e s  of a con t r ac to r  
have been recognized a s  not  a r i s i n g  independently of t he  con- 
t r a c t  and, t h e r e f o r e ,  may be set  o f f  e v e n  i n  t h e  face  of p r i o r  
no t i ce  of assignment or  a "no s e t o f f "  provis ion.  Such s e t -  
o f f s  a r e  made on t h e  theory t h a t  an assignment c a r r i e s  w i t h  i t  
t h e  r i g h t  t o  rece ive  only such amounts a s  a r e  d u e  and owing t o  
t h e  con t r ac to r  under the  c o n t r a c t .  B-110730, September 18 ,  
1952. For example, t he  Comptroller General has viewed l i q u i -  
dated damages a s se r t ed  under the  terms of t h e  c o n t r a c t  a s  not 
having a r i s e n  independently of the  c o n t r a c t  and the re fo re  
a v a i l a b l e  f o r  s e t o f f  aga ins t  payments d u e  an assignee.  
€3-110730, supra.  Excess c o s t s  incurred on r e l e t t i n g  of 
Government c o n t r a c t s  terminated because of t h e  d e f a u l t  of t h e  
o r i g i n a l  con t r ac to r  have a l s o  been h e l d  t o  remain s u b j e c t  t o  
s e t o f f  a g a i n s t  payments due an ass ignee .  35 Comp. Gen. 1 4 9  
(1955);  B-178198, August 30,  1973;  B-165016,  February 2 4 ,  1969.  

The  competit ion between assignments and Federal t ax  l i e n s  
has been t h e  sub jec t  of numerous dec i s ions .  I n  60  Comp. 
Gen. 510 ( 1 9 8 1 ) ,  GAO reviewed t h e  p r i n c i p l e s  and precedents 
i n  t h i s  a r ea  and made t h e  following po in t s :  
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1. If t h e  p r o c e e d s  o f  a c o n t r a c t  c o n t a i n i n g  a "no 
s e t o f f "  c lause have  been  v a l i d l y  a s s i g n e d ,  t h e  
Government c a n n o t  o f f s e t  a t a x  d e b t  under  a n y  
circumstances.  

2 .  I f  t h e  c o n t r a c t  d o e s  n o t  c o n t a i n  a "no s e t o f f "  
c l ause ,  t h e  a s s i g n e e  s t a n d s  i n  t h e  s h o e s  o f  t h e  
a s s i g n o r ,  and t h e  Government may o f f s e t  a t a x  
d e b t  o f  t h e  a s s i g n o r  t h a t  was i n  e x i s t e n c e  b e f o r e  
t h e  a s s i g n m e n t  became e f f e c t i v e .  The a c t u a l  o f f s e t  
c a n n o t  be made u n t i l  t h e  t ax  d e b t  h a s  matured  
( i . e . ,  l i a b i l i t y  a s s e s s e d ) ,  b u t  t h e  f a c t  t h a t  
t h e  I n t e r n a l  Revenue S e r v i c e  h a s  n o t  a c t u a l l y  
made t h e  a s s e s s m e n t  b e f o r e  t h e  a s s i g n m e n t  became 
e f f e c t i v e  w i l l  n o t  d e f e a t  t h e  o f f s e t .  

3.  An a s s i g n m e n t  under  31 U.S.C.  5 2 0 3  becomes 
e f f e c t i v e  on t h e  d a t e  t h e  c o n t r a c t i n g  agency  
r e c e i v e s  n o t i f i c a t i o n  o f  t h e  a s s i g n m e n t .  
Fa i lu re  t o  r e c o r d  o r  per fec t  a n  a s s i g n m e n t  
as  a s e c u r i t y  i n t e r e s t  under  S t a t e  law ( s u c h  
a s  t h e  Uniform Commercial Code) d o e s  n o t  
a f f e c t  t h e  v a l i d i t y  of t h e  a s s i g n m e n t  w i t h  respect 
t o  a n y  o t h e r  claims b y  t h e  Federal Government. 

Once a n  a s s i g n m e n t  h a s  been released ( f o r  example ,  
a f t e r  t h e  i n d e b t e d n e s s  s e c u r e d  by  t h e  a s s i g n m e n t  h a s  
been l i q u i d a t e d ) ,  t h e  Government ' s  common law r i g h t  of 
s e t o f f  resumes .  B-162526, October  9 ,  1967.  (See 
Par t  11, t h i s  C h a p t e r . )  

Government S e t o f f  v s .  T h i r d - p a r t y  Claims 

As n o t e d  a b o v e ,  t h e  Government may n o t  a s s e r t  i t s  r i g h t  
o f  s e t o f f  a g a i n s t  f u n d s  p a y a b l e  under  a Government c o n t r a c t  
c o n t a i n i n g  a " n o  s e t o f f "  p r o v i s i o n  when t h e  r i g h t s  t o  t h o s e  
f u n d s  have  been v a l i d l y  a s s i g n e d  t o  a f i n a n c i a l  i n s t i t u t i o n .  
However, i f  t h e  d e b t  u n d e r l y i n g  a n  a s s i g n m e n t  h a s  been  s a t i s -  
f i e d ,  o r  i f  s u c h  a s s i g n m e n t  is  n o t  based on  any  u n d e r l y i n g  
d e b t ,  and t h e  a s s i g n e e  i s  n o t  a s s e r t i n g  a n  i n t e r e s t  i n  t h e  
a s s i g n m e n t ,  t h e  a s s i g n m e n t  under  s u c h  c i r c u m s t a n c e s  would n o t  
p r e v e n t  s e t o f f  a g a i n s t  f u n d s  which may be p a y a b l e  under  t h e  
c o n t r a c t .  See 49 Comp. Gen.  4 4  ( 1 9 6 9 ) ;  37 Comp. Gen.  9 ( 1 9 5 7 ) ;  
B-176905, November 1, 1972.  

I t  i s  these  circumstances, o r  i n  c i r c u m s t a n c e s  where a 
p u r p o r t e d  a s s i g n m e n t  is v o i d  under  31 U . S . C .  5 203,  t h a t  t h e  
c l a i m s  o f  t h i r d  p a r t i e s  t o  amounts  r e m a i n i n g  d u e  under  a 
Government c o n t r a c t  may a r i s e .  A t h i r d  p a r t y  t y p i c a l l y  making 
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such a claim may be a surety whose claim is based upon payment 
to laborers and materialmen under a payment bond or upon the 
costs of completing the contract under the surety's performance 
bond. The current rule with respect to such a situation is 
that a surety who pays on a performance bond in order to com- 
plete a contract has priority over the United States to the 
retainage in the Government's hands. A surety who pays on his 
payment bond, however, does not have priority when the United 
States is asserting a tax or other obligation owed by the 
prime contractor. B-187456, November 4, 1976. While a surety 
which completes a contract pursuant to its performance bond 
becomes a subrogee of the Government and thus is entitled to 
any rights the Government has to retained funds, a payment 
bond surety who pays the contractor's laborers and materialmen 
is merely a subrogee of the contractor and thus a creditor of 
the Government against whom the Government may set off its 
claims. €3-187456, supra. 

While a setoff cannot be made to defeat the rights of an 
assignee under 31 u.S.C, s 203 and 41 U.S.C. S 15, the 
assignee is protected only to the extent that his assignment 
is valid under the Act. Therefore, since a surety does not 
qualify as a "financing institution," an assignment executed 
by a contractor in favor of a surety in the application for 
a payment bond does not entitle the surety to priority as an 
assignee. B-176890, April 18, 1973: B-169420, October 22, 
1970. Accordingly, where there are competing claims to 
amounts due under a Government contract, the following order 
of priority will govern (B-169420, October 22,  1970): 

1. To the performance bond surety to the extent of  its 
expenses incurred in the completion of the contract; 

2. To the United States to the extent of debts due the 
United States, irrespective of the source of the debt; 

3 .  To the payment bond surety to the extent of payments 
made to laborers and suppliers; and 

4. Any amounts in excess of the above to be paid to 
the contractor. 

Where a claim arises from a third-party transaction with 
the assignee, the Comptroller General has held that the 
Government is a stranger to the transaction between the 
assignee and the third party and that their transaction is 
not determinative of the Government's obligation under the 
assignment. 54 Comp. Gen, 137 (1974). In one case, however, 
the Comptroller General, after finding that the Government's 
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right to set off its tax claims was superior to that of a 
surety whose claim was based upon payments to laborers and 
materialmen under the contract payment bond, decided that 
unless the contractor, the assignee bank and the surety 
settled their differences by mutual agreement, the amount 
due under the contract after the tax claims had been set off 
would be withheld pending a judicial determination of the 
rights of the parties in such proceedings as they choose to 
institute. B-174488, December 29, 1971. 

( f )  Prompt Payment Discounts 

Occasionally a Government disbursing officer may receive 
notice of a contractor's intent to assign the proceeds from 
certain contracts, but may not be able to make prompt payment 
to the assignee because of the notice's failure to comply with 
the formal requirements of 31 U.S.C. S 203. During the period 
that it takes to correct the deficiencies in the notice, it is 
inappropriate for the Government to pay either the contractor 
or the assignee since the Government is on notice that the 
funds are intended to be assigned. Therefore, to pay them to 
the assignee in the absence of a legally valid assignment 
would subject the Government to possible double liability in 
the event the contractor and the assignee contest to whom the 
moneys were due. Where, under such circumstances, the delay 
in consummating the assignment exceeds the time available for 
the Government to claim its prompt payment discount provided 
for in the contract, the Comptroller General has held that 
prompt payment discounts may be properly taken from payments 
due the assignee where the payment against which discount is 
claimed was made within the allotted number of days after 
the assignment is legally effectuated. B-194981,, December 12, 
1979; B-192774, April 16, 1979. The reason f o r  this is that 
the Assignment of Claims Act makes it the assignee's respon- 
sibility to provide appropriate documentation to the dis- 
bursing officer, and the Government should not be liable for 
the assignee's failure or delay in fulfulling its statutory 
obligations. 

As to how to determine the date of payment for prompt 
payment discount purposes, see 61 Comp. Gen. (B-201384, 
December 29, 1981) and B-107826, July 29, 1954. 

(9) Fraud or Mistake 

Where an assignee receives payment as a result of fraud 
or mistake between the Government and the contractor, and 
the assignee receives the payment in good faith without know- 
ledge of the mistake or fraud and has parted with value 
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therefor, the overpayment may not be recovered from him, at 
least to the extent that the payments received were applied 
in reduction of advances to the assignor for performance of 
the contract. 24 Comp. Gen. 603 (1945). However, in a case 
where the fraud was perpetrated against the assignee by the 
contractor, the Comptroller General held that the Government 
is not an insurer as to such fraudulent schemes and is not 
required to involve the assignee in matters of contract 
administration in order to protect the assignee from them. 
Accordingly, the claim for the amount of fictitious invoices 
presented by the assignee of a Government contractor which 
were retrieved by the contractor prior to payment, could not 
be honored since the record presented no grounds to impute 
negligence or to assert estoppel against the Government. 
50 Comp. Gen. 434 (1970). 

Where a notice of assignment is either lost or 
mishandled, and the contractor continues to receive all con- 
tract payments directly, the assignee's claim for such pay- 
ments cannot be allowed if the assignment would have been 
invalid in any case, for example, where there was no loan by 
the assignee to the assignor to be used in performance of the 
contract. B-175670, May 25, 1972. 

11-41 



( 3 )  Referral to the Court of Claims 

28 U.S.C. S 2510(a) provides; 

"The Comptroller General may transmit to the 
Court of Claims for trial and adjudication any 
claim or matter of which the Court of Claims might 
take jurisdiction on the voluntary action of the 
claimant, together with all vouchers, papers, 
documents, and proofs pertaining thereto. 

"The Court of Claims shall proceed with the 
claims or  matters so referred as in other cases 
pending in such court and shall render judgment 
thereon." 

The Comptroller General has consistently viewed this 
statutory authority to refer cases directly to the Court of 
Claims as discretionary. E.g., B-131612, October 31, 1957. 

Referrals under this provision have been limited to only 
two specific categories of claims. In B-176997, March 27, 
1973, a decision in which a claimant's request that GAO refer 
his case to the Court of Claims under 28 U.S.C. § 2510(a) was 
denied, the Comptroller General explained the application of 
the statute as follows: 

"These provisions * * * have not been 
regarded by this Office as having any application 
to a claim which h a s  been considered and finally 
determined by this Office. They have only been 
regarded by us as being for application in the 
following instances: (1) where there are two or 
more claimants who have a conflicting interest in 
a certain and specific sum of money which has been 
determined to be clearly due and is in the control 
of the Government as a stakeholder, the adjudica- 
tion of which by the Court of Claims is deemed 
necessary to protect the Government against a later 
claim by unsuccessful claimants, and (2) where the 
rights of claimant are definite and clearly estab- 
lished under applicable provisions of law, but the 
amount due is too uncertain to permit settlement by 
this Office." 

Thus, the Comptroller General will not refer claims which GAO 
has settled and disallowed. 
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For further examples of cases denying claimants' specific 
requests that GAO refer their claims under 28 U.S.C. 

2510(a), see B-154118, July 23, 1964 (claim for additional 
retired pay disallowed in prior GAO settlement); B-147203, 
February 7, 1963 (claim for lump-sum payment in lieu of annual 
leave disallowed in prior GAO settlement); B-134121, 
November 7, 1957 (GAO lacked authority under statute to refer 
claimant's case previously dismissed by Court of Claims for 
lack of jurisdiction); B-131612, October 31, 1957 (claim for 
travel and moving expenses disallowed in prior GAO settlement 
and on reconsideration). 

Since the statute authorizes referral of claims only 
where the Court of Claims "might take jurisdiction on the 
voluntary action of the claimant," GAO will not refer a claim 
on which suit is barred by the statute of  limitations. 
€3-126471, May 11, 1956. 

One of the few instances where the statutory authority 
of 28 U.S.C. S 2510(a) has been exercised, B-150968, May 20, 
1963, involved conflicting claims under a contract. The 
claims arose under a construction contract for improvements 
to an airport. When the work was completed and accepted 
according to the contract provisions, approximately $10,000 
remained due, plus an additional claim by the contractor for 
$2,700. However, because the contractor had apparently left 
outstanding bills for labor and materials on the project, the 
surety on the performance and payment bonds claimed the funds 
remaining in Government control. Additional claims for this 
money were filed by a bank assigned the funds under the con- 
struction contract itself, and by the IRS for back taxes owed 
by the contractor. This case illustrates an instance where 
two or more claimants had a conflicting interest in a specific 
sum which was due and in the control of the Government as 
stakeholder. Therefore, in order to protect the Government, 
the Comptroller General referred the matter directly to the 
Court of Claims for trial and adjudication. 

Finally, merely advising a claimant of the availability 
of the judicial process will not constitute a referral under 
28 U.S.C. S 2510(a). In a case involving a claim by a subcon- 
tractor against the United States for termination of a Govern- 
ment contract, the claimant attempted to construe a referral 
from language used by the Comptroller General in denying the 
claim on reconsideration. In this way the claimant hoped to 
avoid the bar of the statute of limitations. The Court of 
Claims held that the Comptroller General's conclusion "to 
resolve doubt in favor of that course which will result in 
the conservation of appropriated funds and leave to the proper 
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j u d i c i a l  a u t h o r i t y  t h e  f i n a l  d e t e r m i n a t i o n  of t h e  mat te r"  
(B-147131, March 2 ,  1 9 6 2 )  d i d  n o t  c o n s t i t u t e  a formal r e fe r r a l .  
Steel Improvement and Forge  Company v .  U n i t e d  S ta tes ,  
355 F.2d 627  ( C t .  C 1 .  1 9 6 6 ) .  The C o u r t  s t a t ed :  

" T h e r e  a r e  no  words o f  t r a n s m i t t a l  or  r e f e r r a l  
i n  t h e  above-quoted  l a n g u a g e .  P l a i n t i f f  was merely 
b e i n g  a d v i s e d  o f  t h e  o p t i o n  of s e e k i n g  j u d i c i a l  
r e v i e w  of  i t s  claim. Had t h e  Comptroller G e n e r a l  
i n t e n d e d  t o  refer o r  t r a n s m i t  t h e  case t o  t h i s  
c o u r t ,  w e  b e l i e v e  t h a t ,  i n  t h e  l e a s t ,  t h e  Comp- 
t r o l l e r  G e n e r a l  would h a v e  e i t h e r  m e n t i o n e d  t h e  
appl icable  s t a t u t e  o r  t h e  C o u r t  of C l a i m s . "  
- I d . ,  a t  632. 

Of c o u r s e  t h e  C o u r t  was correct .  A r e f e r r a l  t o  t h e  C o u r t  of 
C l a i m s  under  28 U.S.C. S 2 5 1 0 ( a )  w i l l  be i n  t h e  form of a 
l e t t e r  addressed t o  t h e  C h i e f  J u d g e  and J u d g e s  of t h e  C o u r t  of 
C l a i m s .  I t  w i l l  e x p r e s s l y  s t a t e  t h a t  t h e  claim is b e i n g  
referred p u r s u a n t  t o  28 U.S.C. S 2 5 1 0 ( a )  and  a copy w i l l  be  
s e n t  t o  t h e  c l a i m a n t .  See B-150968, May 2 0 ,  1 9 6 3 .  

11-44 



C .  SPECIFIC TYPES OF CLAIMS 

Claims discussed i n  t h i s  Sect ion include seve ra l  more 
common types  where the  agency involved has primary se t t lement  
j u r i s d i c t i o n  but  where GAO i s  never the less  involved e i t h e r  i n  
rendering var ious  threshold dec i s ions  or i n  t h e  payment proc- 
ess. The Sect ion also includes seve ra l  miscellaneous types of 
c la ims t h a t  a r e  w i t h i n  G A O I s  settlement j u r i s d i c t i o n .  

(1) Federal Tort  Claims Act and Related Matters 

Federal Tort  Claims Act 

Under t h e  d o c t r i n e  of sovereign i m m u n i t y ,  t h e  Government 
cannot be sued without i t s  consent.  Pr ior  t o  1 9 4 6 ,  w i t h  a few 
s t a t u t o r y  except ions ,  t h e  United S t a t e s  had not  waived i t s  
sovereign i m m u n i t y  i n  t o r t  and was the re fo re  not  l i a b l e  fo r  
the t o r t i o u s  conduct o f  i t s  employees. E.g., 1 Comp. Gen. 1 7 8  
( 1 9 2 1 ) .  Congress r e c t i f i e d  t h i s  s i t u a t i o n  i n  1 9 4 6  w i t h  t h e  
enactment of t h e  Federal Tort  Claims A c t  ( F T C A ) .  The o r i g i n a l  
enactment was contained i n  T i t l e  I V  of the  Leg i s l a t ive  Reorgani- 
zat ion Act of 1 9 4 6 ,  60 S t a t .  812, 842. I t  has been amended a 
number of t imes over t h e  years  and i s  now found a t  28 U.S.C. 
55 1346(b)  and 2671-2680. 

The body of law t h a t  has evolved under t h e  Federal Tort  
Claims Act i s  voluminous and much of i t  i s  beyond the  j u r i s d i c -  
t i o n  of t he  General Accounting Office.  I t  i s  not  t h e  purpose 
of  t h i s  Sect ion t o  provide subs t an t ive  coverage of those a reas  
which  a r e  beyond G A O I s  j u r i s d i c t i o n .  Rather, t h i s  Sect ion i s  
i n t e n d e d  merely t o  o u t l i n e  t h e  key  provis ions  of t he  s t a t u t e ,  
h igh l igh t  those provis ions  which r e l a t e  t o  G A O ' s  f unc t ions ,  
and po in t  o u t  those a reas  i n  which t h e  Comptroller General has 
rendered dec i s ions .  A comprehensive re ference  on t h e  Federal 
Tort  Claims Act i s  Lester S .  Jayson, Handling Federal Tort  
Claims: Administrative and J u d i c i a l  Remedies. 

28 U.S.C.  5 2 6 7 1  d e f i n e s  "Federal  agency" and "employee 
of t he  government" f o r  purposes of the FTCA. The d e f i n i t i o n  
of "Federal  agency" i s  broad and has  been l i b e r a l l y  construed. 
However, i t  expres s ly  excludes Government c o n t r a c t o r s .  "Em- 
ployee" inc ludes  temporary a s  wel l  a s  permanent employees 
and those serving without compensation. 

General ly ,  t he  FTCA a p p l i e s  t o  a l l  Federal agencies  and 
employees except those s p e c i f i c a l l y  excluded. 35 Comp. 
Gen. 511 ( 1 9 5 6 ) .  T h u s ,  t he  FTCA has been viewed by both t h e  
Comptroller General and t h e  c o u r t s  a s  app l i cab le  t o  l e g i s l a t i v e  
branch employees. E-127343,  December 1 5 ,  1 9 7 6 ;  McNamara v. 
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u n i t e d  S t a t e s  - 

U n i t e d  S t a t e s  
d e c i s i o n  h e l d  

, 1 9 9  F. Supp. 879 ( D . D . C .  1 9 6 1 ) ;  McCrary v .  
, 235 F. Supp. 3 3  ( E . D .  Tenn. 1 9 6 4 ) .  A n  e a r l y  
t h e  Act a p p l i c a b l e  t o  t h e  L i b r a r y  of C o n g r e s s .  

26 Comp. Gen. 8 9 1  ( 1 9 4 7 ) .  And, GAO h a s  a l w a y s  v iewed t h e  A c t  
a s  a p p l i c a b l e  t o  i t s e l f .  B-189411, March 28 ,  1 9 7 8  (non-  
d e c i s i o n  l e t t e r ) .  However, w h e t h e r  t h e  FTCA c o v e r s  Members 
of C o n g r e s s  as  opposed  t o  employees i s  u n c l e a r .  B-199413, 
A u g u s t  11, 1 9 8 0 .  

The a p p l i c a t i o n  of t h e  FTCA t o  t h e  j u d i c i a l  b r a n c h  i s  
a l s o  somewhat u n c l e a r .  C o u r t s  h a v e  r e f u s e d  t o  apply t h e  A c t  
t o  F e d e r a l  j u d g e s  p e r f o r m i n g  j u d i c i a l  f u n c t i o n s .  F o s t e r  v .  
MacBride,  5 2 1  F.2d 1304  ( 9 t h  C i r .  1 9 7 5 ) ;  Cromel in  v .  Un i t ed  
S t a t e s ,  1 7 7  F.2d 275 ( 5 t h  C i r .  1 9 4 9 ) ,  ce r t .  d e n i e d ,  339 U.S. 
944.  Bu t  t h e  A c t  h a s  been  a p p l i e d  t o  a F e d e r a l  j u d g e  pe r fo rm-  
i n g  a n  " o f f i c i a l  b u t  n o n - j u d i c i a l  f u n c t i o n "  ( d r i v i n g  a n  a u t o -  
mobi le ) .  u n i t e d  S t a t e s  v .  L e P a t o u r e l ,  5 7 1  F.2d 405 ( 8 t h  Ci r .  
1 9 7 8 )  and  593 F.2d 827 ( 8 t h  C i r .  1 9 7 9 ) .  I n  F o s t e r  v. Bork, 
425 F. Supp.  1 3 1 8  (D.D.C .  1 9 7 7 ) ,  t h e  FTCA was h e l d  n o t  t o  
c o v e r  t h e  C l e r k  and a s s i s t a n t  c le rks  of t h e  Supreme C o u r t .  
I n  Tomalewski  v .  u n i t e d  S t a t e s ,  493 F. Supp.  6 7 3  (W.D.  Penn. 
1 9 8 0 ) ,  t h e  C o u r t ,  f o l l o w i n g  Bork, h e l d  t h a t  t h e  C l e r k  of t h e  
d i s t r i c t  c o u r t  was n o t  a n  employee of  t h e  U n i t e d  S t a t e s  for  
p u r p o s e s  o f  t h e  FTCA. (The  C l e r k  had e r r o n e o u s l y  f a i l e d  t o  
f o l l o w  a j u d g e ' s  o r d e r  t o  i n v e s t  c e r t a i n  f u n d s  i n  a n  i n t e r e s t  
b e a r i n g  a c c o u n t . )  

The c o u r t s  h a v e  h e l d  t h a t  c e r t a i n  t y p e s  of n o n a p p r o p r i a t e d  
fund  a c t i v i t i e s  a re  F e d e r a l  i n s t r u m e n t a l i t i e s  and t h u s  s u b j e c t  
t o  t h e  FTCA, f o r  example, f l y i n g  c lubs  on A i r  F o r c e  i n s t a l l a -  
t i o n s .  U n i t e d  S t a t e s  v .  H a i n l i n e ,  315 F.2d 1 5 3  ( 1 0 t h  Cir .  
1 9 6 3 ) ,  c e r t .  d e n i e d ,  375  U.S.  895;  Brucke r  v .  U n i t e d  S t a t e s ,  
338 F.2d 427 ( 9 t h  C i r .  1 9 6 4 ) .  However, a n  e q u e s t r i a n  c l u b  on  
an  A r m v  D o s t  h a s  been  h e l d  n o t  c o v e r e d .  S c o t t  v. U n i t e d  

. & L  

S t a t e s ,  226 F.  Supp. 864  (M.D.  G a .  1 9 6 3 ) ,  a f f ' d ,  337 F.2d 471 
( 5 t h  C i r .  1 9 6 4 ) .  

N o t i n g  t h a t  t h e  FTCA w a s  n e v e r  i n t e n d e d  t o  reach employees 
of a l l  f e d e r a l l y  funded  p rograms  t h a t  c o n f e r  b e n e f i t s  o n  people, 
t h e  Supreme C o u r t  h a s  h e l d  t h a t  a community a c t i o n  a g e n c y  funded  
unde r  t h e  Economic O p p o r t u n i t y  A c t  of  1964 i s  n o t  a F e d e r a l  
a g e n c y  f o r  purposes of t h e  FTCA. U n i t e d  S t a t e s  v .  Orleans, 
425 U.S. 807 ( 1 9 7 6 ) .  

28 U.S.C. S 2672,  one of t h e  m a j o r  p r o v i s i o n s  of t h e  
s t a t u t e ,  a u t h o r i z e s  t h e  a d m i n i s t r a t i v e  s e t t l e m e n t  of t o r t  claims 
by t h e  a g e n c y  whose employee  commit ted  t h e  t o r t .  I t  p r o v i d e s  
i n  p a r t  a s  follows: 
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"The head of each Federal agency or his 
designee, in accordance with.regulations 
prescribed by the Attorney General, may con- 
sider, ascertain, determine, compromise, and 
settle any claim for money damages against the 
united States for injury or loss of property or 
personal injury or death caused by the negligent 
or wrongful act or omission of any employee of 
the agency while acting within the scope of his 
office or employment, under circumstances where 
the united States, if a private person, would be 
liable to the claimant in accordance with the 
law of the place where the act or omission 
occurred * * * .I1 

The Justice Department's implementing regulations are found 
at 28 C.F.R. Part 14. 

A claim under the FTCA must be for money damages. The 
FTCA does not cover non-monetary claims such as a claim for 
the restoration of annual leave. B-171716, March 26, 1971. 
A claim should be submitted on Standard Form 95 although 
other forms of written demand are acceptable. The claim must 
be stated in a "sum certain" (a specific dollar amount). 
28 C.F.R. S 14.2. 

There is no monetary limit on an agency's administrative 
settlement authority under section 2672, except that awards in 
excess of $25,000 require the prior written approval of the 
Attorney General or his designee. Authority under section 2672 
expressly includes compromise. 

The act or omission giving rise to the claim must have 
occurred while the Federal employee was acting within his 
''scope of employment." Ordinary commuting (travel between 
one's permanent residence and permanent place of duty) is not 
within the scope of employment for purposes of the FTCA. E.g., 
Perez v. United States, 253 F. Supp. 619 (D. Mass. 1966), 
-. aff'd, - 368 F.2d 320 (1st Cir. 1966). 

Section 2672 contains several other important provisions. 
Subject to the claimant's right to sue, an award under section 
2672 is final and conclusive unless procured by fraud. Thus, 
GAO has no jurisdiction to settle claims under the FTCA except 
for claims involving GAO employees. B-176147, July 5, 1972; 
B-161131, April 18, 1967; B-72568, April 19, 1948. (See 
Section A( 3), this Chapter, for discussion of merits vs. 
cognizability.) 
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Acceptance by the claimant of an award under section 2672 
is final and conclusive on the claimant and is a complete re- 
lease of any claim "by reason of the same subject matter" 
against both the united States and the employee involved. 
Thus, there can be no partial settlements under the FTCA. 

Finally, section 2672 provides for the payment of adminis- 
trative settlements. If the award is $2,500 or less, the 
agency must pay "out of appropriations available to that 
agency." If the award exceeds $2,500, it is paid "in a manner 
similar to judgments and compromises in like causes." This 
means that awards in excess of $2,500 are paid, upon certifi- 
cation by GAO, from the permanent indefinite appropriation 
established by 31 U.S.C. S 724a, discussed in Chapter 12, 
this Manual. 

The $2,500 limit refers to the amount awarded to each 
claimant and not to the aggregate. B-168705-O.M., January 27, 
1970. Thus, if three claimants are awarded $1,000 each from 
the same incident, the agency must pay. If two are awarded 
$1,000 each and the third is awarded $3,000, the agency pays 
the first two and the third will be paid from the permanent 
appropriation. For purposes of applying the $2,500 limitation, 
the claims of a subrogor and subrogee insurer, even though 
presented separately, are viewed as interests in the same 
claim and if the total award exceeds $2,500, it is payable 
under 31 U.S.C. S 724a. 49 Comp. Gen. 758 (1970). 

Occasionally, an award which will be ultimately distrib- 
uted among several individuals may be stated in a lump-sum 
in accordance with State law. For example, under the Arizona 
wrongful death statute, an action is brought in the name of 
the surviving spouse or legal representative on behalf of 
other survivors such as children. The award is made in a 
lump-sum to be distributed in accordance with the Arizona 
intestacy statute. In B-173975-O.M., September 14, 1971, an 
FTCA award was made in this form to the surviving spouse and 
decedent's administrator. The total award exceeded $2,500 
although some of the beneficiaries would receive less than 
$2,500 under the Arizona intestacy law. The award was held 
payable under 31 U.S.C. § 724a. 

With respect to awards to be paid by the agency, there is 
no obligation on the part of the united States until a final 
determination of the Government's liability is made by the 
person authorized to do so. Thus, the appropriation to be 
charged is the appropriation current at the time such final 
action is taken. 27  Comp. Gen. 237 (1947); 27 Comp. Gen. 445 
(1948). Specific appropriations are not required for the 
payment of tort claims. Section 2672 authorizes the agency: 
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"to select for the payment of such claims any 
appropriation of that agency which is currently 
available for obligation at the time the claim is 
determined to be proper for payment and the use of 
which for such purpose is not specifically pro- 
scribed or limited. Also, the word agency is not 
confined to a particular bureau but embraces the 
whole of the department or independent establish- 
ment. See 28 u.S.C. 2671 defining federal agency. 
Thus, any appropriation selected by the head of 
the agency, the use of which is not specifically 
proscribed or limited and which is currently avail- 
able * * * for obligation may be used to make such 
settlements." 38 Comp. Gen. 338, 340 (1958). 

The General Supply Fund of the General Services 
Administration (40 U.S.C. s 756) is an appropriation for pur- 
poses of 28 U.S.C. § 2672. B-148229-O.M., May 15, 1962. 

Awards payable under 31 U . S . C .  s 724a should be submitted 
to the GAO Claims Group on a Standard Form 1145 voucher. 
28 C.F.R. s 14.10. GAO's certification for payment will be in 
the form of a certification stamp made directly on the voucher. 
When the voucher so designates, payment will be made jointly to 
the claimant and his or her attorney. 28 C.F.R. s 14.10. 

If payment to a decedent's estate is involved, GAO will 
require appointment of a legal representative if it is required 
by the law of the State of the decedent's domicile at the time 
of death. B-69787-O.M., May 2, 1979. If the settlement in- 
volves payment to or on behalf of a minor, appointment of a 
legal guardian will be generally required if required by State 
law--for example, if State law limits the amount payable to a 
parent or natural guardian and the award exceeds that amount. 
B-176252-O.M., September 5, 1972. 

For the most part, payment is made directly to the claim- 
ant or the claimant's legal representative. However, the 
Comptroller General has approved a form of settlement under 
which a lump-sum is paid in trust to a trustee (usually an 
institutional trustee), with power to invade the corpus if 
necessary, and with the proviso that, upon the occurrence of 
some specified event (for example, the death of the claimant), 
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the remainder of the corpus and income will revert to the 
united States. B-162924, December 22, 1967. - 11/ 

The provision in section 2672 that awards in excess of 
$2,500 shall be payable "in a manner similar to judgments and 
compromises in like causes," combined with the express inclu- 
sion of section 2672 in 31 U.S.C. g 724a, not only makes the 
permanent appropriation available but also incorporates those 
limitations which exist with respect to "judgments and com- 
promises in like causes." Thus, to be payable under 31 U.S.C. 
S 724a, an award must be payment must be "not other- 
wise provided for," and the payment must be certified by GAO. 
Questions occasionally arise over the "otherwise provided for" 
exception. For the most part, agency funds will not be avail- 
able for FTCA awards greater than $2,500. See, e.g., B-189652, 
July 17, 1979 (FTCA settlements by the Alaska Railroad). How- 
ever, reimbursements to owners for loss or damage to vehicles 
used by the Forest Service are payable from Forest Service 
appropriations under 16 U.S.C. S 502(d) and not from the per- 
manent appropriation. B-191515-O.M., April 10, 1978. See 
Chapter 12, this Manual, for a detailed discussion of the 
"otherwise provided for" concept in the judgment context. 

Administrative expenses incurred by an agency in investi- 
gating and determining the facts in relation to a claim under 
the FTCA are chargeable to the agency's current operating 
appropriations. 29 Comp. Gen. 111 (1949). 

In 53 Comp. Gen. 214 (1973), a Federal employee was 
involved in an accident while operating a motor vehicle with- 
in her scope of employment. She was given a traffic citation 
and a summons to appear in court. The Comptroller General 
held that, in view of the Government's potential liability 
under the FTCA, it had a direct interest in the disposition 

- 11/ The permanent judgment appropriation was made available 
for awards and compromise settlements under the FTCA by 
Pub. L. No. 89-506 (July 18, 1966), effective with respect 
t o  claims accruing six months or more after its date of 
enactment. Prior to this time, judgments were payable 
from the permanent appropriation but compromise settle- 
ments, regardless of amount, had to be paid from agency 
funds. A number of earlier decisions make reference to 
payment from agency funds. While the decisions cited in 
this Chapter remain valid for the points for which they 
are cited, any references to payment from agency funds-- 
except for awards of $2,500 or less--are no longer 
appl icable .  
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of the traffic charge. Therefore, the employee's appearance 
in court could be regarded as the performance of official 
duty and the agency could reimburse her travel expenses. 
(However, the amount of any fine could not be reimbursed. 
See Section on "Fines and Penalties," Chapter 3 ,  this Manual.) 

Section 2672 does not specifically authorize reimbursement 
of a Government employee who has paid a claim cognizable under 
the FTCA from personal funds. However, reimbursement has beefi 
permitted in rare cases where the payment was made in urgent 
and unforeseen emergency circumstances and where the interest 
of the Government in being released from future claims was pro- 
tected. B-186474, June 15, 1976; B-177331, December 14, 1972. 
However, as a general proposition, reimbursement will not be 
authorized. See, e.g. , B-152070, October 3, 1963. See also 
the subsection on "voluntary creditors," infra, this Chapter. 

28 u.S.C. § 2674 provides that the United States shall be 
liable "in the same manner and to the same extent as a private 
individual under like circumstances." The elements or extent 
of damages allowable are thus determined by local law and a 
matter over which GAO has no jurisdiction. B-130096, 
January 25, 1957; F-115538, July 2, 1953. Section 2674 also 
provides that the united States shall not be liable for puni- 
tive damages nor for interest prior to judgment. (See 
Chapter 12, this Manual, with respect to post-judgment 
interest.) 

28 u.S.C. S 2675 prohibits filing suit unless a claim has 
first been filed with the appropriate agency. Once an adminis- 
trative claim has been filed, the claimant cannot sue until 
either (a) the agency has finally denied the claim in writing, 
or (b) the agency fails to make final disposition within six 
months, whichever first occurs. Suit cannot be for more than 
the amount claimed administratively. Judgment will operate as 
a release to the employee as well as to the Government. 
28 U.S.C. S 2676. 

28 U.S.C. S 2677 authorizes the Attorney General or his 
designee to compromise claims after the commencement of suit. 
A requirement in the original FTCA for court approval was de- 
leted in 1966. Compromise settlements under section 2677 are 
payable regardless of amount, from the permanent judgment 
appropriation (31 U.S.C. S 724a). 

28 U.S.C. § 2678 sets maximum attorney's fees--20 percent 
of awards under section 2672 and 25 percent of judgments and 
settlements under section 2677. Penal sanctions are provided 
for excessive fees. The attorney's fees are a portion of the 
amount recovered and not in addition to it. 
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Under 28 U.S.C.  S 2 6 7 9 ,  the  FTCA is t he  exclusive remedy 
f o r  t o r t  claims r e s u l t i n g  from t h e  operat ion of a motor 
vehic le  by a Federal employee w i t h i n  the  scope of h i s  employ- 
ment. T h i s  i s  informally known a s  t h e  "Federal Drivers  Act." 
If an employee is  sued  i n  a S t a t e  c o u r t ,  t h e  case can be re- 
moved t o  a Federal cour t  and the  uni ted S t a t e s  s u b s t i t u t e d  
a s  defendant.  There a r e  a l s o  a number of  s t a t u t e s  making the  
FTCA t h e  exc lus ive  remedy i n  medical malpract ice  cases .  These 
a r e  i d e n t i f i e d  i n  B-114839, January 2 5 ,  1 9 7 9 .  I n  o ther  types 
of cases ,  however, t h e  FTCA i s  not  exclusive and t h e  employee 
may s t i l l  be s u e d  i nd iv idua l ly  or joined a s  defendant.  A 
judgment  aga ins t  an employee i n  h i s  ind iv idua l  capac i ty  cannot 
be reimbursed. See B-114839, supra,  and Chapter 1 2 ,  t h i s  
Manual. 

28 u .S .C.  S 2680 l i s t s  approximately a dozen except ions 
t o  t h e  FTCA. Several  a r e  l i s t e d  below. 

--The "d i sc re t iona ry  function" exception: The Act does 
not  apply w i t h  respec t  t o  an employee exerc is ing  d u e  c a r e  i n  
the  exe rc i se  of a s t a t u t e  or r egu la t ion ,  or t o  t h e  exe rc i se  or  
performance or  t he  f a i l u r e  t o  exe rc i se  or  perform a d i sc re -  
t i ona ry  funct ion.  GAO w i l l  n o t  review an agency's f ind ing  
t h a t  a claim is w i t h i n  t h e  "d i sc re t iona ry  funct ion" exception. 
B-190362, December 1 4 ,  1977.  

--The FTCA does not apply t o  any claim a r i s i n g  i n  a 
fore ign  country.  B-199449-O.M., A u g u s t  7 ,  1 9 8 0 ;  B-114839, 
January 25, 1979 .  

--FTCA does not apply t o  claims i n  r e spec t  of the  assess-  
ment or  c o l l e c t i o n  of any tax or  customs d u t y .  €3-178232, 
April  1 3 ,  1973 (c la ims  fo r  erroneous f i l i n g  of tax l i e n  by 
I n t e r n a l  Revenue Service not  cognizable) .  

--FTCA does not apply t o  claims a r i s i n g  out  of t h e  l o s s  
or miscarr iage of l e t t e r s  or  p o s t a l  mat te r .  

--FTCA does not apply t o  claims a r i s i n g  out  of the  com- 
ba tan t  a c t i v i t i e s  of t he  m i l i t a r y  or naval f o r c e s ,  o r  the  
Coast Guard, during time of war. 

--FTCA does not  apply t o  c la ims cognizable under the 
S u i t s  i n  Admiralty A c t  or the  Public Vessels A c t .  

--FTCA does not apply t o  claims fo r  l i b e l ,  s l ande r ,  m i s -  
r ep resen ta t ion ,  d e c e i t ,  o r  i n t e r f e rence  w i t h  con t r ac t  r i g h t s ;  
nor does i t  apply t o  claims f o r  a s s a u l t ,  b a t t e r y ,  or f a l s e  
a r r e s t  or imprisonment except w i t h  respec t  t o  i n v e s t i g a t i v e  
or law enforcement o f f i c e r s .  
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The U n i t e d  S t a t e s  d i s t r i c t  c o u r t s  h a v e  e x c l u s i v e  j u r i s -  
d i c t i o n  o v e r  FTCA a c t i o n s .  28 U.S.C. § 1 3 4 6 ( b ) .  A t o r t  claim 
is " f o r e v e r  b a r r e d "  u n l e s s  p r e s e n t e d  i n  w r i t i n g  t o  t h e  appro- 
p r i a t e  a g e n c y  w i t h i n  two y e a r s  a f t e r  t h e  c la im accrues o r  u n l e s s  
s u i t  i s  b r o u g h t  w i t h i n  s i x  months  a f t e r  t h e  d a t e  of m a i l i n g  of 
t h e  a g e n c y ' s  f i n a l  d e n i a l .  28 U.S.C. § 2 4 0 1 ( b ) .  T r i a l  i s  
w i t h o u t  a j u r y .  28 U.S.C. § 2402. A judgment  may b e  a p p e a l e d  
t o  t h e  U n i t e d  S t a t e s  C o u r t  of Appeals o r ,  u n d e r  a l i t t l e  used  
p r o v i s i o n ,  t o  t h e  Court of Claims. 28 U.S.C. S 1 5 0 4 .  

The Supreme C o u r t  h a s  h e l d  t h a t  t h e  U n i t e d  S t a t e s  is n o t  
e n t i t l e d  t o  r e c o v e r  i n d e m n i t y  from o n e  o f  i ts  employees  f o r  
whose n e g l i g e n c e  i t  h a s  b e e n  h e l d  l i a b l e  unde r  t h e  FTCA. 
u n i t e d  S t a t e s  v .  G i l m a n ,  347 U . S .  507 ( 1 9 5 4 ) ;  B-121593, 
F e b r u a r y  7 ,  1 9 5 5 .  The r i g h t  of t h e  U n i t e d  S t a t e s  t o  r e c o v e r  
f rom a t h i r d - p a r t y  t o r t f e a s o r  i s  d i s c u s s e d  i n  57 Comp. Gen. 781  
( 1 9 7 8 ) .  

I f  a n  i n t e r a g e n c y  motor pool v e h i c l e  is damaged, t h e  
G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  w i l l  n o r m a l l y  bear t h e  cos ts  
i n c u r r e d .  However, i f  t h e  damage i s  a t t r i b u t a b l e  t o  n e g l i g e n c e  
b y  a F e d e r a l  e m p l o y e e ,  GSA w i l l  c h a r g e  t h e  cos t s  t o  t h e  employ- 
i n g  a g e n c y ,  i n c l u d i n g  removal and  repa i r  or r e p l a c e m e n t  a s  
appropr ia te .  4 1  C.F.R. S u b p a r t s  101-39.7 and  101-39.8.  The 
p r o p r i e t y  of t h e s e  r e g u l a t i o n s  was a f f i r m e d  i n  59 Comp. 
Gen. 515 ( 1 9 8 0 ) .  T h e s e  r e g u l a t i o n s  a p p l y  w h e t h e r  or  n o t  a 
claim h a s  b e e n  f i l e d  u n d e r  t h e  FTCA. 

I f  a c l a i m a n t  unde r  t h e  FTCA is i n d e b t e d  t o  t h e  U n i t e d  
S t a t e s ,  t h e  amount of t h e  i n d e b t e d n e s s  s h o u l d  b e  s e t  o f f  
a g a i n s t  t h e  award .  I f  t h e  award is $2 ,500  o r  less,  t h e  a g e n c y  
s h o u l d  m a k e  t h e  s e t o f f  a d m i n i s t r a t i v e l y .  I f  t h e  award e x c e e d s  
$ 2 , 5 0 0 ,  GAO w i l l  apply 31  U.S.C. S 227 ( C h a p t e r  1 2 ,  t h i s  
Manua l ) .  B-135984, May 2 1 ,  1976 .  

I n  a d i f f e r e n t  type of s e t o f f  s i t u a t i o n ,  a n o n - v e t e r a n  
c l a i m a n t  had b e e n  f u r n i s h e d  emergency  ca re  by  a Veterans Admin- 
i s t r a t i o n  h o s p i t a l  and was b i l l e d  p u r s u a n t  t o  s t a t u t o r y  
a u t h o r i t y  which  r e q u i r e d  r e i m b u r s e m e n t  t o  t h e  VA a p p r o p r i a t i o n .  
The claim was s u b s e q u e n t l y  s e t t l e d  fo r  $25 ,000  p l u s  t h e  care 
which  had  b e e n  b i l l e d  b u t  n o t  p a i d .  The a g e n c y  was i n s t r u c t e d  
t o  prepare t h e  v o u c h e r  fo r  t h e  t o t a l  amount  ($25 ,000  p l u s  t h e  
c o s t  of t h e  c a r e ) ,  w i t h  t h e  s e t o f f  t o  be c r e d i t e d  t o  t h e  VA 
a p p r o p r i a t i o n  a c c o u n t  and  t h e  balance p a i d  t o  t h e  c la imant .  
5 1  Comp. Gen. 1 8 0  ( 1 9 7 1 ) .  S e e  a l s o  B-138962, J u l y  7 ,  1959 .  
( T h e  c o s t  o f  t h e  care was v iewed a s  a s e to f f  of  i n d e b t e d n e s s  
b e c a u s e  t h e  c l a i m a n t  would h a v e  been  l i a b l e  f o r  i t  b u t  f o r  i t s  
i n c l u s i o n  i n  t h e  t o r t  s e t t l e m e n t . )  
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If a Federal employee injures another Federal employee 
while both are acting within their scope of employment, a claim 
for death or personal injury cannot be made under the Federal 
Tort Claims Act. The Federal Employees Compensation Act (infra, 
this Chapter), is the exclusive remedy in this situation. 
B-135984-O.M., June 1, 1977. 

(b) Small Claims Act 

Prior to the enactment of the Federal Tort Claims Act, 
Congress had provided limited settlement authority for tort 
claims in the Act of December 28, 1922, 42 Stat. 1066, known as 
the "Small Claims Act" or "Small Tort Claims Act." The Small 
Claims Act authorizes agency heads to: 

"consider, ascertain, adjust, and determine any 
claim accruing after April 6 ,  1917, on account of 
damages to or loss of privately owned property where 
the amount of the claim does not exceed $1,000, 
caused by the negligence of  any officer or employee 
of the Government acting within the scope of his 
employment. 

The 1946 enactment of the Federal Tort Claims Act included 
a repealer provision, section 424, which was not codified. 
Section 424(a) repealed all provisions of law authorizing the 
settlement of tort claims and listed several specific statutes, 
including the Act of December 28, 1922. However, the repealer 
was effective only "in respect of claims cognizable under" the 
new FTCA. Section 424(b) provided that nothing contained in 
the FTCA shall be deemed to repeal any provision of law 
authorizing the settlement of claims "not caused by any negli- 
gent or wrongful act or omission of any employee of the Govern- 
ment while acting within the scope of his office or employment, 
or any other claim not cognizable under" the new FTCA. See 
26 Comp. Gen. 149 (1946). 

Thus, the Small Claims Act was repealed to the extent of 
claims cognizable under the FTCA, but it was not repealed to 
the extent it authorized settlement of claims not cognizable 
under the FTCA. Therefore, the Small Claims Act remains a 
vehicle for the administrative settlement of negligence claims 
not exceeding $1,000 which are not cognizable under the FTCA 
nor covered by any other statute. For example, the Comptroller 
General has recognized that the Small Claims Act remains in 
effect for claims arising in a foreign country. B-120773, 
March 22, 1955; B-123479-O.M., June 21, 1955. 

11-54 



The Small  Claims A c t  h a s  a l s o  b e e n  used  t o  s e t t l e  claims 
r e s u l t i n g  from t h e  d e t e n t i o n  of g o o d s  o r  m e r c h a n d i s e  by  
c u s t o m s  o f f i c e r s  which  are  s p e c i f i c a l l y  e x c l u d e d  from t h e  FTCA 
by  2 8  U.S .C .  S 2 6 8 0 ( c ) .  ( T h e  T r e a s u r y  D e p a r t m e n t  h a s  r e g u l a -  
t i o n s  on  t h e  a p p l i c a t i o n  of t h e  Small  Claims A c t  t o  claims 
a g a i n s t  t h a t  Depa r tmen t .  See 3 1  C.F.R. S 3.20.)  

Agency a p p r o p r i a t i o n s  c a n n o t  b e  used  t o  p a y  a w a r d s  u n d e r  
t h e  Small C l a i m s  A c t .  Under t h e  s t a t u t e  a s  o r i g i n a l l y  e n a c t e d ,  
a p r o p o s e d  award had t o  be c e r t i f i e d  t o  C o n g r e s s  a s  a l e g a l  
claim and  C o n g r e s s  had  t o  make a s p e c i f i c  a p p r o p r i a t i o n  t o  p a y  
i t .  I n  1 9 7 8 ,  31 U.S.C. S 724a  was amended (Pub.  L. No. 95-240) 
so t h a t  a w a r d s  unde r  t h e  Small Claims A c t  a re  now p a y a b l e ,  upon 
c e r t i f i c a t i o n  by  GAO, f rom t h e  pe rmanen t  j udgmen t  a p p r o p r i a t i o n .  

The Small  Claims A c t  p r o v i d e s  t h a t  a claim may n o t  be 
c o n s i d e r e d  u n l e s s  p r e s e n t e d  w i t h i n  o n e  y e a r  from t h e  d a t e  o f  
a c c r u a l .  

The A c t  f u r t h e r  p r o v i d e s  t h a t  a c c e p t a n c e  of  a n  award s h a l l  
be deemed t o  be i n  f u l l  s e t t l e m e n t  o f  t h e  claim. See B-75308, 
May 4 ,  1 9 4 8 .  

The A c t  is  l i m i t e d  t o  property damage claims and does n o t  
i n c l u d e  d e a t h  o r  p e r s o n a l  i n j u r y .  2 Comp. Gen. 5 2 9 ,  531  ( 1 9 2 3 ) ;  
1 0  Comp. Gen. 1 7 5  ( 1 9 3 0 ) .  S u b r o g a t i o n  claims by  i n s u r e r s  a r e  
c o g n i z a b l e .  1 9  Comp. Gen. 503  ( 1 9 3 9 ) ;  2 1  Comp. Gen. 3 4 1  ( 1 9 4 1 ) .  

One d e c i s i o n  n o t e d  t h a t  t h e  Small Claims A c t  had  b e e n  u s e d  
t o  s e t t l e  c e r t a i n  p r o p e r t y  damage claims Government employees. 
20 Comp. Gen. 339 ,  341  ( 1 9 4 1 ) .  T h i s  would p r e s u m a b l y  s t i l l  be 
t r u e ,  a t  l e a s t  t o  t h e  e x t e n t  t h e  c la ims a re  n o t  c o g n i z a b l e  unde r  
t h e  M i l i t a r y  P e r s o n n e l  and C i v i l i a n  Employees' Claims A c t  o f  
1 9 6 4 ,  i n f r a ,  t h i s  C h a p t e r .  

Claims unde r  t h e  Small  C l a i m s  A c t  a re  beyond G A O ' s  s e t t l e -  
ment  j u r i s d i c t i o n  and  a re  set t led by t h e  c o g n i z a n t  agency .  
3 Comp. Gen. 2 2 ,  24 ( 1 9 2 3 ) .  

( c )  Tor t  Claims A r i s i n g  i n  F o r e i q n  C o u n t r i e s  

A s  n o t e d  p r e v i o u s l y ,  t h e  F e d e r a l  Tor t  Claims A c t  d o e s  n o t  
apply  t o  " a n y  claim a r i s i n g  i n  a f o r e i g n  c o u n t r y . "  28 U . S . C .  
§ 2 6 8 0 ( k ) .  However,  c e r t a i n  a g e n c i e s  h a v e  s p e c i f i c  a u t h o r i t y  
t o  s e t t l e  t o r t  c la ims a r i s i n g  i n  f o r e i g n  c o u n t r i e s .  A g e n c i e s  
w i t h  s u c h  a u t h o r i t y  i n  t h e  form of p e r m a n e n t  l e g i s l a t i o n  are:  

--State D e p a r t m e n t ,  22 U.S.C. s 2 6 6 9 ( f ) .  

- - I n t e r n a t i o n a l  Communicat ion Agency,  22  U.S.C. s 1 4 7 4 ( 5 ) .  
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--Veterans Administration, 38 U.S.C. 5 236. 

In addition, two bureaus within the Department of Commerce--the 
Industry and Trade Administration and the United States Travel 
Service--have received such authority in annual appropriation 
acts. All of the statutory provisions authorize the payment of 
tort claims "in the manner authorized in the first paragraph 
of"  28 U.S.C. 5 2672. 

Payment of awards under the "foreign tort" statutes is 
made in the same manner as payment of "domestic torts" under 
28 U.S.C. 5 2672--awards of $2,500 or less are paid from agency 
appropriations and awards in excess of $2,500 are payable, 
upon certification by GAO, from the permanent judgment appro- 
priation, 31 U.S.C. § 724a. B-199449-O.M., August 7, 1980. 

Awards payable from agency funds should be charged to 
appropriations current at the time of settlement. This 
follows from the decisions involving the Federal Tort Claims 
Act discussed previously in this Chapter. 27 Comp. Gen. 237 
(1947); 27 Comp. Gen. 445 (1948); 38 Comp. Gen. 338 (1958). 

Where "foreign tort" settlement authority derives from 
annual appropriation acts, its continuing existence will 
depend on its continuing inclusion in the appropriation acts. 
B-199449-O.M., supra. 

In B-177331, December 14, 1972, cited previously in the 
discussion of the FTCA, a Veterans Administration employee in 
the Philippines paid a claim cognizable under 38 U.S.C. 5 236 
from personal funds and requested reimbursement. He made the 
payment to avoid detention by the Philippine police and to 
obtain release of a Government vehicle which had been im- 
pounded. Since payment was made in an urgent and unforeseen 
emergency situation, and since the effectiveness of the 
release provision of 28 U.S.C. 5 2672 was not involved, the 
Comptroller General authorized reimbursement. However, the 
general rule remains that reimbursement of a claim paid from 
personal funds is not authorized. 

The apparent purpose of the specific reference to the 
"first paragraph" of 28 u.S.C. 5 2672 in the various "foreign 
tort" statutes is to make it clear that the authority con- 
ferred is limited to administrative settlement authority and 
does not include the right to sue. B-199449-O.M., supra. 

In sum, agencies with specific "foreign tort" settlement 
authority are not subject to the exclusion of 28 U.S.C. 
5 2680(k), at least to the extent of administrative settlement. 

11-56 



Agencies which do not have such specific authority may still 
administratively settle negligence claims arising in foreign 
countries under authority of the Small Claims Act, supra, but 
are limited to the $1,000 ceiling contained in that Act. 

Finally, under 10 U . S . C .  S 2 7 3 4 ,  the military departments 
have authority to settle tort claims arising in foreign countries 
( i n f r a ,  t h i s  Chapter) .  
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- Military Personnel and Civilian Employees' Claims Act of 
1964 

The Military Personnel and Civilian Employees' Claims Act 
of 1964, 31 U.S.C. S S  240-243, authorizes agencies to settle 
claims by Government employees for loss or damage to personal 
property, Prior to the 1964 statute, similar authority had 
existed for the military departments but no such authority 
existed for the civilian agencies. E.g., 45 Comp. Gen. 468 
(1966). The 1964 Act incorporated the existing authority and 
extended it to the civilian agencies. 

Although the Act authorizes the President to prescribe 
uniform policies to implement the statute, this authority has 
not been exercised. Thus, it is up to each department and 
agency to determine its own policies subject to the statutory 
criteria. 

"Settlement" under the Act is defined as including "full 
or partial allowance or disallowance." 31 U.S.C. S 240(3). 
There is no mention of compromise. Denial of a claim consti- 
tutes settlement. Macomber v. United States, 335 F. Supp. 197 
(D.R.I. 1971). 

An agency's settlement of a claim under the Act is "final 
and conclusive." 31 U.S.C. 242. Thus, GAO has no jurisdic- 
tion to settle claims under the Act except for claims by GAO 
employees, nor may it question an agency's settlement as long 
as it was made in accordance with the statutory criteria and 
applicable regulations. 47 Comp. Gen. 316 (1967). E/ (See 
the discussion of  merits vs. cognizability, Section A(3), this 
ChaDter.1 Also, judicial review is not available. Macomber v. 

. d  

Uniied States, supra. 
liable for an erroneous determination by an agency claims 

A certifying officer will not be held 

officer. B-185497, August 6, 1976. 

In view of GAO's limited jurisdiction under the Act, a 
number of the decisions cited in this Section are largely 
advisory in nature. They are included, along with several 
Office Memoranda concerning claims by GAO employees, t o  pro- 
vide guidance as to the types of claims that have been con- 
sidered under the Act. A note of caution must be sounded: 

I 12/ See also: B-192978, February 28, 1979; B-187913, 
February 9, 1977; B-185497, August 6, 1976; B-185513, 
March 24, 1976; B-185008, October 29, 1975; B-180161, 
January 8, 1974; B-157005, August 18, 1965; B-202683, 
December 9, 1981 (non-decision letter). 
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If a g i v e n  d e c i s i o n  merely a d v i s e s  t h a t  a n  a g e n c y  may c o n s i d e r  
a p a r t i c u l a r  c la im,  t h i s  d o e s  n o t  mean t h a t  t h e  a g e n c y  m u s t  
c o n s i d e r  i t .  W i t h i n  t h e  l i m i t s  o f  c o g n i z a b i l i t y ,  e a c h  a g e n c y  
i s  f r e e  t o  d e t e r m i n e  what  claims i t  w i l l  o r  w i l l  n o t  c o n s i d e r .  
Payment of claims unde r  t h e  A c t  " i s  n o t  a matter o f  r i g h t  b u t  
of g r a c e  r e s t i n g  i n  a d m i n i s t r a t i v e  d i s c r e t i o n . "  B-144926, 
F e b r u a r y  23,  1 9 6 1 .  

31 U.S.C. s 240 i s  t h e  d e f i n i t i o n  s e c t i o n .  The term 
"agency"  i s  b r o a d l y  d e f i n e d  and  h a s  b e e n  l i b e r a l l y  c o n s t r u e d .  
Thus ,  t h e  A c t  a p p l i e s  t o  t h e  L i b r a r y  of C o n g r e s s .  4 4  Comp. 
Gen. 402 ( 1 9 6 5 ) ;  B-163125, F e b r u a r y  1 2 ,  1968 .  I t  a l s o  app l i e s  
t o  t h e  j u d i c i a l  b r a n c h .  B-155877, J u n e  2 2 ,  1971 .  

31 U.S.C. s 2 4 1  i s  t h e  key p r o v i s i o n  of  t h e  s t a t u t e .  I t  
p r o v i d e s  b o t h  t h e  s u b s t a n t i v e  a u t h o r i t y  and t h e  l i m i t a t i o n s .  
Separate  s u b s e c t i o n s  c o v e r  t h e  m i l i t a r y  d e p a r t m e n t s  and  t h e  
c i v i l i a n  a g e n c i e s .  

31 U.S.C.  S 2 4 1  e s t a b l i s h e s  n i n e  e l e m e n t s  which  m u s t  b e  
p r e s e n t  f o r  a n  a g e n c y  t o  s e t t l e  a c la im.  They a r e  l i s t e d  
s e p a r a t e l y  be low.  

1. The claim mus t  be by  a "member o f  t h e  un i fo rmed  
s e r v i c e s "  or a " c i v i l i a n  o f f i c e r  o r  employee" .  A claim by 
anyone  e l s e  may no t  be c o n s i d e r e d .  Thus ,  t h e  C o m p t r o l l e r  
G e n e r a l  h e l d  t h a t  t h e  F e d e r a l  A v i a t i o n  Agency "community c l u b "  
i n  Guam, t h e  p r o p e r t y  of which  was e i t h e r  d o n a t e d  b y  c l u b  
members o r  p u r c h a s e d  w i t h  c l u b  f u n d s ,  was n o t  a p r o p e r  c l a i m a n t  
and t h a t  i t s  claim was t h e r e f o r e  n o t  c o g n i z a b l e  unde r  t h e  A c t .  
B-190106, March 6 ,  1 9 7 8 .  

The Vice P r e s i d e n t  of  t h e  Un i t ed  S t a t e s  i s  a n  " o f f i c e r  of 
t h e  U n i t e d  States"  f o r  p u r p o s e s  of t h e  s t a t u t e .  B-202683, 
Cecember 9 ,  1 9 8 1  ( n o n - d e c i s i o n  l e t t e r ) .  

2. The claim must  be for  damaqe t o  or  l o s s  o f  p e r s o n a l  
r o p e r t y .  The  A c t  does  n o t  c o v e r  damage t o  r ea l  p r o p e r t y .  

;-197240-O.M., March 1 7 ,  1980.  However, i t  d o e s  c o v e r  l o s t  o r  
s t o l e n  c a s h ,  s u c h  a s  money r e p r e s e n t i n g  a n  a d v a n c e  payment  o f  
per diem f o r  t e m p o r a r y  d u t y ,  i f  p e r m i t t e d  b y  a g e n c y  r e g u l a -  
t i o n s .  E?-190125, December 2 8 ,  1977 .  S i m i l a r l y ,  where  s e v e r a l  
Navy members g a v e  t h e i r  p a y c h e c k s  t o  a n  e n l i s t e d  member t o  g e t  
them c a s h e d  and  t h e  e n l i s t e d  nember was robbed  a t  g u n p o i n t ,  
t h e  l o s s  was v iewed  a s  l o s s  o f  p e r s o n a l  p r o p e r t y  c o g n i z a b l e  
unde r  s e c t i o n  241. E-185008, Oc tobe r  29,  1975 .  
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The Act does not  requi re  t h a t  claims be f i l e d  only by 
t h e  owner of t h e  property.  T h u s ,  an employee who has borrowed 
property may f i l e  a claim under appropr ia te  circumstances,  
presumably where he has reimbursed the  owner f o r  t he  l o s s .  
B-192088-O.M., May 28,  1 9 8 0 .  

The  c la imant  n e e d s  only t o  prove t h e  l o s s  or damage. 
H e  does not  have t o  prove t h a t  i t  was caused by someone e l s e ' s  - - 
negligence.  Anton v. Greyhound Van Lines, I n c . ,  591 F.2d 1 0 3  
(1st Cir. 1 9 7 8 ) .  

3 .  Maximum se t t lement  a u t h o r i t y  is  $ 1 5 , 0 0 0 .  Of course,  
the  loss may have been much g r e a t e r ,  b u t  a maximum of $ 1 5 , 0 0 0  
is  recoverable  from the  Government. 

The s t a t u t e  does not  r equ i r e  t h a t  payments received from 
another source,  such a s  an insurance company, be appl ied 
aga ins t  the $ 1 5 , 0 0 0 .  However, a claimant should not  recover 
twice f o r  the  same loss. T h u s ,  t h e  more common approach, 
w h i c h  GAO v i e w s  a s  c o n s i s t e n t  w i t h  t h e  l e g i s l a t i v e  h i s t o r y ,  is  
t o  deduct t h i rd -pa r ty  recover ies  from t h e  s t a t u t o r y  l i m i t  when 
t h e  l o s s  does not  exceed t h a t  l i m i t .  If t h e  loss exceeds the  
$ 1 5 , 0 0 0  l i m i t ,  t h i rd-par ty  recover ies  should be appl ied aga ins t  
the  d o l l a r  amount of t he  l o s s ,  w i t h  the $15,000 c e i l i n g  then 
r e l a t i n g  t o  the  balance.  B-91607-O.M., A u g u s t  1, 1 9 7 4 .  T h u s ,  
a claimant w i t h  a $ 1 0 , 0 0 0  loss who rece ives  $ 1 0 , 0 0 0  i n  
insurance payments should be e n t i t l e d  t o  claim nothing. A 
claimant w i t h  a $25,000 loss who rece ives  $ 1 0 , 0 0 0  i n  insurance 
payments, however, would s t i l l  be ab le  t o  f i l e  a claim f o r  up 
t o  the  $ 1 5 , 0 0 0  l i m i t .  

If a claimant has a claim aga ins t  a t h i r d  pa r ty  ( c a r r i e r ,  
i n s u r e r ,  e t c . ) ,  se t t lement  of a claim under sec t ion  2 4 1  
ope ra t e s  a s  an assignment of the  th i rd -pa r ty  claim t o  the 
Government. 53 Comp. Gen. 6 1  ( 1 9 7 3 ) .  

A December 1 9 8 0  amendment, P u b l i c  Law 96-519, prompted 
by t h e  I ran ian  hostage c r i s i s ,  au tho r i zes  the  se t t lement  of 
claims f o r  l o s s  or  damage t o  personal proper ty  i n  a fore ign  
country up t o  $ 4 0 , 0 0 0  i f  t he  l o s s  or  damage (1) was inc ident  
t o  an evacuation of United S t a t e s  personnel i n  response t o  
p o l i t i c a l  unres t  o r  h o s t i l e  a c t s ,  o r  ( 2 )  r e su l t ed  from a c t s  of 
mob v io lence ,  t e r r o r i s t  a t t a c k s ,  o r  o ther  h o s t i l e  a c t s  d i r ec t ed  
aga ins t  t h e  Un i t ed  S t a t e s  Government or  i t s  personnel.  Upon 
payment of a claim, t h e  United S t a t e s  becomes subrogated t o  
t h e  c l a iman t ' s  r i g h t s  aga ins t  t he  fore ign  country i n  which the  
loss or  damage occurred. 
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P u b l i c  Law 96-519 c o n t a i n s  o n e  i m p o r t a n t  a p p r o p r i a t i o n  
r e s t r i c t i o n  n o t  a p p l i c a b l e  t o  t h e  r e s t  o f  t h e  Act: Funds may 
b e  o b l i g a t e d  o r  expended unde r  t h e  a u t h o r i t y  g r a n t e d  b y  
P u b l i c  Law 96-519 o n l y  t o  t h e  e x t e n t  p r o v i d e d  i n  a d v a n c e  i n  
a p p r o p r i a t i o n  ac t s .  

4 .  The l o s s  or  damage m u s t  b e  " i n c i d e n t  t o  se rv ice" .  
The Comptroller G e n e r a l  h a s  f r e q u e n t l y  p o i n t e d  o u t  t h a t  
n e i t h e r  t h e  Act nor i t s  l e g i s l a t i v e  h i s t o r y  d e f i n e s  t h e  term 
" i n c i d e n t  t o  s e r v i c e . "  B-169236, Apr i l  21 ,  1 9 7 0 ;  B-180161, 
J a n u a r y  8 ,  1 9 7 4 ;  B-185513, March 2 4 ,  1 9 7 6 ;  B-187913, 
F e b r u a r y  9 ,  1977 .  One cour t  h a s  s t a t e d  t h a t  t h e  l o s s  must  
bear some s u b s t a n t i a l  r e l a t i o n  t o  t h e  c l a i m a n t ' s  s e r v i c e  o r  
employment .  F i d e l i t y - P h e n i x  F i r e  I n s .  Co. v .  U n i t e d  S t a t e s ,  
111 F. Supp. 899 ( N . D .  Cal.  1 9 5 3 ) ,  a f f ' d  s u b  nom. P r e f e r r e d  
I n s .  Co. v .  U n i t e d  S t a t e s ,  222 F.2d 9 4 2  ( 9 t h  C i r .  1 9 5 5 ) ,  
c e r t .  d e n i e d ,  350 U.S. 837. The p h r a s e  i s  somewhat a n a l o g o u s  
t o  llscope o f  employment" i n  t h e  F e d e r a l  T o r t  C l a i m s  A c t  b u t  
t h e  exac t  r e l a t i o n s h i p  h a s  n o t  b e e n  d e f i n i t i v e l y  e s t a b l i s h e d .  

I n a c t i v e  t r a i n i n g  d u t y  p e r f o r m e d  b y  members of t h e  Army 
and Air F o r c e  Nat iona l  Guard c o n s t i t u t e s  " s e r v i c e "  f o r  p u r -  
p o s e s  o f  t h e  " i n c i d e n t  t o  s e r v i c e "  s t a n d a r d .  40 Comp. 
Gen. 3 1  ( 1 9 6 0 ) .  

Some o f  t h e  more common s i t u a t i o n s  embraced  w i t h i n  t h e  
term " i n c i d e n t  t o  s e r v i c e "  a r e  l i s t e d  be low.  I t  mus t  b e  
emphas ized  t h a t  t h e  e x t e n t  t o  which  a n y  of t h e s e  s i t u a t i o n s  
i s  c o v e r e d  b y  a g i v e n  a g e n c y  w i l l  depend  o n  t h a t  a g e n c y ' s  
r e g u l a t i o n s .  

--Loss o f  o r  damage t o  h o u s e h o l d  g o o d s  o r  o t h e r  p e r s o n a l  
p r o p e r t y  w h i l e  i n  s h i p m e n t  i n c i d e n t  t o  a t r a n s f e r  o f  
o f f i c i a l  d u t y  s t a t i o n .  B-155619, J a n u a r y  1 8 ,  1 9 6 5 ;  
B-181483-0.M., J u l y  3 0 ,  1974 .  T h i s  may i n c l u d e  motor 
v e h i c l e s .  B-190652-O.M., December 1 5 ,  1977 .  

--Loss o r  damage i n c i d e n t  t o  a u t h o r i z e d  non tempora ry  
s t o r a g e .  4 4  Comp. Gen. 290,  292 ( 1 9 6 4 ) ;  B-178243, 
May 1, 1 9 7 3 ;  B-180778-O.M., Apr i l  1 7 ,  1964 .  The claim- 
a n t ' s  f a i l u r e  t o  i n s u r e  t h e  p r o p e r t y  d o e s  n o t  r e q u i r e  
d i s a l l o w a n c e .  B-163125, F e b r u a r y  1 2 ,  1968 .  

--Loss o r  damage t o  a p r i v a t e l y - o w n e d  motor v e h i c l e  w h i l e  
b e i n g  u s e d  f o r  o f f i c i a l  b u s i n e s s  o t h e r  t h a n  o r d i n a r y  
commuting. B-185513, March 2 4 ,  1 9 7 6 ;  B-174669, 
F e b r u a r y  8 ,  1 9 7 2 ;  B-187262-O.M., J a n u a r y  25 ,  1 9 7 7 .  
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If the employee received a mileage allowance under 
5 U.S.C. § 5704, no reimbursement may be claimed under that 
provision since the mileage allowance is a commutation of all 
operating expenses except for the items specified in section 
5704. 15 Comp. Gen. 735 (1936). However, this does not pre- 
clude consideration of a claim under 31 U.S.C. s 241. 
B-185513, supra; B-174669, supra; B-190853-O.M., November 6, 
1979. 

Other situations which the Comptroller General has 
advised might properly be considered "incident to service" 
are: 

--Suitcase damaged by airline while employee was travel- 
ling at Government expense to attend training session. 
B-187913, February 9, 1977. 

--U-Haul trailer stolen from motel garage incident to 
transfer of duty station where agency had approved use 
of t r a i l e r .  B-180161, January 8 ,  1 9 7 4 .  

--Claim for residential fumigation upon discovery that 
household goods had been damaged by termites while in 
storage. B-173369-O.M. , June 22, 1977. 

However, the Comptroller General expressed doubt that an 
agency could properly consider a claim for a bicycle stolen 
from a federally-leased garage. The bicycle was used for com- 
muting to work and the parking facility was provided for the 
convenience of the employees. B-180994, June 12, 1974. 

5. The claim must be "substantiated". The degree of 
evidence necessary to satisfy this requirement is up to the 
agency. Thus, GAO denied a claim by one of its employees for 
sterling silver flatware lost in shipment where the flatware 
was not listed on the shipper's inventory and there was no 
other documentary evidence to substantiate that the flatware 
was in fact included in the shipment. B-201703-O.M., 
June 8, 1981. 

If an agency suspects fraud or misrepresentation, it is 
not required to deny the entire claim. It may treat each 
item claimed as a separate claim for adjudication purposes. 
B-192978, February 28, 1979. A separate item is one which 
the employee could claim independently. 57 Comp. Gen. 664, 
667 (1978). 

6. Possession of the property must be "determined to 
be reasonable. useful. or x)roDer under the circumstances", 
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T h i s  d e t e r m i n a t i o n  i s  up  t o  t h e  a g e n c y  and  GAO w i l l  n o t  
q u e s t i o n  i t .  See  58 Comp. Gen. 291,  293 ( 1 9 7 9 )  ( u s e  o f  
p r i v a t e l y - o w n e d  v e h i c l e  when GSA v e h i c l e s  were a p p a r e n t l y  
a v a i l a b l e ) ;  B-195295, November 1 4 ,  1 9 7 9  ( t r a n s p o r t i n g  l i q u o r  
on Coast Guard a i r c r a f t ) .  

7 .  A c l a i m  mus t  b e  p r e s e n t e d  w i t h i n  two y e a r s  a f t e r  
it a c c r u e s .  The p e r i o d  o f  l i m i t a t i o n  may b e  t o l l e d  d u r i n g  
time of war o r  armed c o n f l i c t .  

8 .  I f  t h e  l o s s  or damage o c c u r r e d  i n  " q u a r t e r s "  
o c c u p i e d  by t h e  c l a i m a n t  w i t h i n  t h e  50 s t a t e s  or  t h e  D i s t r i c t  
of Columbia ,  a claim i s  c o g n i z a b l e  o n l y  if t h e  q u a r t e r s  were 
" a s s i g n e d  or  o t h e r w i s e  p r o v i d e d  i n  k i n d "  by  t h e  Un i t ed  S t a t e s .  
T h i s  l i m i t a t i o n  d o e s  n o t  apply t o  q u a r t e r s  o u t s i d e  of  t h e  
50 s t a t e s  or  t h e  D i s t r i c t  of Columbia.  

C l a i m s  b y  m i l i t a r y  p e r s o n n e l  f o r  damage o c c u r r i n g  i n  
Government-owned q u a r t e r s  o c c u p i e d  o n  a r e n t a l  b a s i s  h a v e  
b e e n  h e l d  n o t  e x c l u d e d  unde r  t h i s  p r o v i s i o n .  F i d e l i t y - P h e n i x  
F i r e  I n s .  Co. v .  U n i t e d  S t a t e s ,  supra;  B-142446-O.M., J u n e  3 ,  
1960 .  

Loss o c c u r r i n g  i n  a r e n t a l  t r a i l e r  i n  a p r i v a t e  t r a i l e r  
c o u r t  i s  n o t  c o g n i z a b l e .  52  Comp. Gen. 487 ( 1 9 7 3 ) .  However, 
a t r a i l e r  park o n  a n  A i r  F o r c e  base,  r e g u l a t e d  and m a i n t a i n e d  
b y  t h e  b a s e ,  o n  which  l o t s  were a s s i g n e d  t o  s p e c i f i c  t r a i l e r s  
on a r e n t a l  b a s i s ,  h a s  been  h e l d  t o  c o n s t i t u t e  " a s s i g n e d "  
q u a r t e r s .  F i d e l i t y - P h e n i x  F i r e  I n s .  Co. v .  U n i t e d  S t a t e s ,  
supra. 

9.  The l o s s  m u s t  n o t  have  b e e n  c a u s e d  " w h o l l y  o r  p a r t l y  
by t h e  n e g l i q e n t  or  w r o n g f u l  a c t  of t h e  c l a i m a n t ,  h i s  a g e n t ,  
or h i s  employee" .  Thus a d e t e r m i n a t i o n  of n e g l i g e n c e  f o r  p u r -  
poses o f  t h e  F e d e r a l  T o r t  C l a i m s  A c t  p r e c l u d e s  a d e t e r m i n a t i o n  
of n o n - n e g l i g e n c e  f o r  t h e  same i n c i d e n t  unde r  31 U.S.C. S 241. 
58 Comp. Gen. 291  ( 1 9 7 9 )  ( p r e v i o u s l y  d i s c u s s e d  i n  S e c t i o n  A ( 3 ) ,  
t h i s  C h a p t e r ) ;  B-187844-O.M., J u l y  7 ,  1977 .  

If p r o p e r t y  i s  s h i p p e d  u s i n g  t h e  "commuted r a t e "  method 
a u t h o r i z e d  by  5 U.S.C. S 5 7 2 4 ( c )  i n  l i e u  of  t h e  " a c t u a l  
e x p e n s e "  me thod ,  t h e  c a r r i e r  i s  t h e  a g e n t  o f  t h e  employee  and  
a claim f o r  l o s s  o r  damage a t t r i b u t a b l e  t o  t h e  c a r r i e r ' s  
n e g l i g e n c e  i s  n o t  c o g n i z a b l e  under  31 U.S.C. 5 241. B-153031, 
J a n u a r y  28,  1 9 6 4 ;  B-155208-O.M., November 1 3 ,  1 9 6 4 ;  
B-91607-O.M., March 1 2 ,  1973 .  Under t h e  " a c t u a l  e x p e n s e "  
method,  t h e  c a r r i e r  i s  deemed t h e  a g e n t  of t h e  Government.  
E . g . ,  B-190652-O.M., December 1 5 ,  1 9 7 7 .  
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31 U.S.C. S 243 establishes a maximum attorney's fee of 
10 percent of the amount paid in settlement of  the claim. 
Penal sanctions are provided for excessive fees. 

As to which appropriation is chargeable with payments 
under the Act, the Comptroller General has followed the 
principle applicable under the Federal Tort Claims Act, 
supra. The rule is stated in B-174762, January 24, 1972, 
as follows: 

Where * * * there is no obligation on the 
part of the united States for the payment of any 
amount on a claim until a final determination of 
the Government's liability is made by the person 
authorized to do so thereunder, the appropriation 
current at the time such final action is taken 
is the appropriation obligated for and chargeable 
with the payment of the amount of the adjudicated 
claim. [Citations ommitted.]" 

! 
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( 3 )  F e d e r a l  Employees Compensation A c t  

The F e d e r a l  Employees Compensation Act ( F E C A )  , found a t  
T i t l e  5 ,  United S t a t e  Code, Chapter  81 (55 8101 -- e t  s e q . ) ,  
p r o v i d e s  a broad and comprehensive p l a n  f o r  t h e  compensat ion 
of i n j u r e d  Government employees.  The Act i s  a Fede ra l  work- 
m e n ' s  compensat ion law w h i c h  p r o v i d e s  compensat ion f o r  d i s -  
a b i l i t y  and d e a t h  and medica l  c a r e  f o r  c i v i l i a n  employees o f  
t h e  United S t a t e s  who s u f f e r  i n j u r i e s  i n  t h e  performance of  
t h e i r  d u t i e s .  5 U.S.C.  5s 8102, 8103; 35 Comp. Gen. 6 4 6  
( 1 9 5 6 ) .  Compensation i s  n o t  a v a i l a b l e  i f  t h e  d e a t h  o r  
i n j u r y  was caused  by t h e  employee ' s  w i l l f u l  o r  i n t e n t i o n a l  
misconduct  o r  p r o x i m a t e l y  by h i s  i n t o x i c a t i o n .  5 U.S.C. 
5 8 1 0 2 ( a ) .  

I n  o r d e r  t o  be e n t i t l e d  t o  compensat ion under FECA, t h e  
employee o r  someone on h i s  b e h a l f  m u s t  f i l e  a claim i n  w r i t -  
ing  and on a form approved by t h e  S e c r e t a r y  o f  Labor. 5 U.S.C.  
5 8121. There i s  a t h r e e - y e a r  s t a t u t e  o f  l i m i t a t i o n s  b u t  i t  
d o e s  n o t  a p p l y  i f  w r i t t e n  n o t i c e  o f  t h e  i n j u r y  o r  d e a t h  was 
g i v e n  t o  t h e  immediate s u p e r i o r ,  o r  i f  t h e  immediate s u p e r i o r  
had a c t u a l  knowledge o f  t h e  i n j u r y  o r  d e a t h ,  w i t h i n  30 days .  
A l so ,  t h e  S e c r e t a r y  o f  Labor may waive t h e  time l i m i t a t i o n  i n  
" e x c e p t i o n a l  c i r cums tances . "  5 U.S.C. s 8122. Assignment o f  
a claim f o r  compensat ion under FECA i s  v o i d ,  and FECA compen- 
s a t i o n  i s  exempt from c l a i m s  of c r e d i t o r s .  5 U.S.C. 5 8130.  

FECA c l a i m s  a r e  p a i d  from a fund i n  t h e  United S t a t e s  
T reasu ry  known a s  t h e  "Employees' Compensation Fund . ' I  Con- 
g r e s s  a p p r o p r i a t e s  money t o  t h e  Fund on t h e  b a s i s  o f  appro-  
p r i a t i o n  r e q u e s t s  made by each agency and i n s t r u m e n t a l i t y  
covered  by FECA. 5 U.S.C. S 8147. 

The r e s p o n s i b i l i t y  f o r  a d m i n i s t e r i n g  FECA and d e c i d i n g  
a l l  q u e s t i o n s  a r i s i n g  under i t  r e s t s  w i t h  t h e  S e c r e t a r y  of  
Labor o r  h i s  d e s i g n e e .  5 U.S.C. S 8145. The S e c r e t a r y ' s  
a c t i o n  i n  a l l o w i n g  o r  denying  a FECA claim i s  f i n a l  and con- 
c l u s i v e  and n o t  s u b j e c t  t o  rev iew by any o t h e r  o f f i c i a l  o f  
t h e  United S t a t e s  o r  by a c o u r t .  5 U.S.C. 5 8128. Accord- 
i n g l y ,  GAO h a s  no d i r e c t  r o l e  i n  a d j u d i c a t i n g  FECA c l a i m s .  
B-165874, Februa ry  1 0 ,  1969;  B-172722, October  1 2 ,  1 9 7 1 .  
However, GAO may r e n d e r  d e c i s i o n s  i n  c e r t a i n  a n c i l l a r y  a r e a s ,  
f o r  example,  t h e  p r o v i s i o n  i n  5 U.S.C. 8116 t h a t  an 
employee w h i l e  r e c e i v i n g  FECA compensat ion may n o t  r e c e i v e  
any  o t h e r  s a l a r y  o r  r emunera t ion  from t h e  United S t a t e s  
e x c e p t  " i n  r e t u r n  f o r  s e r v i c e  a c t u a l l y  performed."  See ,  
e . g . ,  35 Comp. Gen. 6 4 6  ( 1 9 5 6 ) .  Such d e c i s i o n s  would be 
handled by O G C ' s  Pe r sonne l  Law g roup .  
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FECA i s  t h e  exclusive remedy f o r  a Federal employee 
in jured  "while i n  t h e  performance of h i s  duty." 5 U.S .C .  
S 8116(c) .  See, e.g., Joyce v. United S t a t e s ,  4 7 4  F.2d 215 
(3 rd  Ci r .  1 9 7 3 )  ( p o s t a l  employee h i t  on head by bar of soap 
dropped or  thrown from restroom window on t h i r d  f l o o r  of 
Federal  bui lding.  ) 

The r e l a t i o n s h i p  between FECA and t h e  Federal  Tort 
Claims A c t  ( sup ra ,  t h i s  Chapter) may be i l l u s t r a t e d  w i t h  two 
cour t  dec is ions .  Suppose a Federal employee, r i d i n g  a s  a 
passenger i n  a veh ic l e  being dr iven by a Federal  employee 
w i t h i n  t h e  scope of h i s  employment, i s  in jured  i n  a c o l l i s i o n  
w i t h  another veh ic l e  d r i v e n  by another Federal employee a l s o  
w i t h i n  t he  scope of h i s  employment. The  i n j u r e d  employee 
a l l e g e s  negligence by both d r i v e r s .  I f  t h e  i n ju red  person 
were a p r i v a t e  p a r t y ,  he could proceed under t h e  Federal  Tort  
Claims Act. However, since he i s  a Federal employee, h i s  s o l e  
and exc lus ive  remedy i s  compensation under FECA. Van Houten v .  
Ra l l s ,  4 1 1  F.2d 9 4 0  ( 9 t h  Ci r .  1 9 6 9 ) ,  c e r t .  denied,  396 U . S .  9 6 2 ,  
rehearing denied, 397 U . S .  930. ( T h i s  case involved the  
i d e n t i c a l  f a c t  s i t u a t i o n  descr ibed . )  

The mere f a c t  t h a t  t h e  i n j u r e d  person i s  a Federal 
employee does not  au tomat ica l ly  e l imina te  t h e  Federal Tort  
Claims Act. I n  order f o r  FECA t o  be the  exc lus ive  remedy, t h e  
employee m u s t  have been in jured  " w h i l e  i n  t h e  performance of 
h i s  duty." 13/ I n  Walker v. United S t a t e s ,  3 2 2  F. Supp. 769 
( D .  Alaska m71), an employee was d r iv ing  t o  v i s i t  a personal 
f r i end  while on her lunch break. Her veh ic l e  was s t ruck  by a 
Government-owned and operated t r a i n  while she was somewhat 
remote from her ac tua l  place of employment although s t i l l  
w i t h i n  t h e  confines  of t h e  A i r  Force base on which she worked. 
The  Court held t h a t  t he  i n j u r y  d i d  not occur w h i l e  she was i n  
t h e  performance of o f f i c i a l  d u t i e s .  Therefore she was not 
covered by FECA and could proceed under t h e  Federal  Tort  
Claims Act. 

- 13/  The  Federal Tort  Claims Act uses t h e  term "scope of 
employment." The M i l i t a r y  Personnel and C iv i l i an  
Employees' Claims Act of 1 9 6 4  uses the  term " inc iden t  
t o  se rv i ce . "  FECA uses t h e  term "performance of duty." 
The d i f f e r e n c e s  i n  terminology have caused some con- 
f u s i o n , s i n c e ,  while t h e  concepts a r e  obviously s i m i l a r ,  
t h e  terms a r e  not i d e n t i c a l .  
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(4) Contract Disputes Act of 1978 

The Contract Disputes Act of 1978, Public Law 95-563, 
41 U.S.C. 3 s  601 et seg., established a mechanism for the 
resolution and payment of claims and disputes relating to 
express and implied contracts of the executive branch. 

Briefly, the procedure is as follows: 

(1) The contractor must first file his claim in writing 
with the contracting officer of the cognizant agency. The 
contracting officer must then issue a written decision on the 
claim. The contracting officer's decision is final and con- 
clusive and not subject to review except as provided in the 
Contract Disputes Act itself. 

(2) If the contracting officer's decision is adverse to 
the contractor, the contractor may appeal to the appropriate 
agency board of  contract appeals or directly to the Court of 
Claims. 

The Act authorizes the establishment of a board of  con- 
tract appeals within an executive agency if justified by the 
workload. 14/ upon appeal by a contractor, the board of con- 
tract appeals must issue a written decision and may grant any 
relief that would be available to a litigant asserting a con- 
tract claim in the Court of Claims. Board rules must provide 
procedures for the expedited disposition of "small claims," 
defined in the Act as $10,000 or less. 

( 3 )  Either the contractor or the agency may seek judicial 
review of a board decision in the Court of Claims, except that 
there is no appeal from a determination under the "small claims" 
procedure unless fraud is involved. Appeal by the agency re- 
quires the prior approval of the Attorney General. Except for 
appeal to the Court of Claims, a board decision is final. 

Payment of claims under the Act is covered by section 13, 
41 U.S.C. 5 612. Judgments against the united States by the 
Court of Claims and monetary awards to a contractor by a board 

- 14/ As of  January 1982, there were 13 boards of contract 
appeals: Agriculture, Armed Services, Commerce, Corps of 
Engineers, Energy, General Services Administration, Hous- 
ing and urban Development, Interior, Labor, NASA, Postal 
Service, Transportation, and Veterans Administration. 
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of contract appeals are to be paid from the permanent judgment 
appropriation established by 31 U . S . C .  S 724a (Chapter 12, 
this Manual). Section 13(c) requires that the judgment appro- 
priation be reimbursed "by the agency whose appropriations 
were used for the contract out of available funds or by obtain- 
ing additional appropriations for such purposes.11 A separate 
account has been established within the permanent appropria- 
tion for Contract Disputes Act payments (20x1743). 

Since payment is to be made "in accordance with the 
procedures provided by" 31 U.S.C. 5 724a, the requirements 
relating to judgments discussed in Chapter 12 of this Manual 
will be generally applicable. In view of the reimbursement 
requirement, the provision in 31 U.S.C. 5 724a that payment be 
"not otherwise provided for" will generally not be an issue in 
Contract Disputes Act payments. However, payment may be made 
only upon certification by the Comptroller General, and the 
award or  judgment must be "final." Since the Act authorizes 
the Court of Claims to enter partial judgments, and authorizes 
a board to grant the same relief available from the Court of 
Claims, it is possible to have two or more partial judgments 
or awards in the same case, a result that is normally not 
permissible under 31 U.S.C. 5 724a. Thus, in one case, the 
principal portion of a board award was held payable notwith- 
standing that an appeal had been taken on the interest award. 
60 Comp. Gen. 573 (1981). 

Awards are certified for payment by GAO's Claims Group. 
Generally, a prerequisite for payment will be the certifica- 
tion by both parties that no further review will be sought. 
This tells GAO that the award or judgment is final and there- 
fore ready for payment. GAO is considering'developing a 
certification form to provide uniformity and thereby expedite 
payment. 

The reimbursement requirement of section 13(c) raises two 
issues that have not yet been addressed in decisions: 

(1) Whether "available funds" means funds current at the 
time of the final board or court decision or unobligated 
balances that may be available for restoration from some prior 
year (see Chapter 4 ,  this Manual). Precedent from other areas 
(specifically, the Federal Tort Claims Act and the Military 
Personnel and Civilian Employees' Claims Act of 1964, supra, 
this Chapter) suggests the use of funds current as of the 
final board or court decision, but the extent to which this 
principle is applicable to reimbursements under the Contract 
Disputes Act has not yet been determined. 
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( 2 )  I f  reimbursement i s  t o  be made from c u r r e n t  f u n d s ,  
t he  Act does not  i n d i c a t e  t h e  ex ten t  t o  which  f u n d s  m u s t  be 
d iver ted  or reprogrammed from other  p r o j e c t s  w i t h i n  t he  
appropr ia t ion  before  s e e k i n g  add i t iona l  appropr ia t ions  from 
Congress. I t  may be argued t h a t ,  since the  purpose of the 
reimbursement requirement i s  t o  ensure agency accoun tab i l i t y  
t o  Congress, i t  should not  opera te  so  a s  t o  s i g n i f i c a n t l y  
d i s r u p t  o ther  ongoing and necessary p r o j e c t s  i f  t h i s  r e s u l t  
can be avoided. T h i s  reasoning would suggest t h a t  t h e  agency 
should have reasonable d i s c r e t i o n  i n  deciding when t o  use 
" a v a i l a b l e  f u n d s "  and when t o  request  add i t iona l  appropria- 
t i o n s .  I t  would seem t o  follow t h a t ,  when add i t iona l  appro- 
p r i a t i o n s  a r e  necessary,  they should be requested without 
undue de lay ,  gene ra l ly  w i t h  t he  agency's n e x t  reques t  fo r  
regular  o r  supplemental appropr ia t ions .  

Sect ion 1 2  of t he  A c t ,  4 1  U.S.C.  S 611 ,  provides fo r  
i n t e r e s t  on awards and judgments under t h e  Act. For claims 
of $ 5 0 , 0 0 0  or l e s s ,  i n t e r e s t  i s  t o  run from t h e  d a t e  the  
con t r ac t ing  o f f i c e r  rece ives  the  claim from t h e  cont rac tor  
under sec t ion  6 ( a )  of t he  Act " u n t i l  payment thereof . "  For 
claims g r e a t e r  than $ 5 0 , 0 0 0 ,  i n t e r e s t  runs from t h e  d a t e  of 
t he  c o n t r a c t o r ' s  c e r t i f i c a t i o n  under s ec t ion  6 ( c )  t h a t  the  
claim is  made i n  good f a i t h  and t h a t  supporting da ta  i s  
accura te  and complete. B-107871, J u l y  31,  1 9 8 1 .  Section 1 2  
fu r the r  provides:  

"The i n t e r e s t  provided f o r  i n  t h i s  s ec t ion  s h a l l  
be paid a t  t he  r a t e  e s t ab l i shed  by the  Secre ta ry  
of t he  Treasury pursuant t o  Public Law 92-41 
(85  S t a t .  9 7 )  f o r  t he  Renegotiation Board." 

Public Law 92-41 ,  a 1 9 7 1  amendment t o  t h e  Renegotiation Act of 
1951, d i r e c t s  t h e  Treasury Department t o  e s t a b l i s h  semi-annual 
i n t e r e s t  r a t e s  (January 1 through June 30  and Ju ly  1 through 
December 3 1 ) ,  taking i n t o  cons idera t ion  p r i v a t e  commercial 
i n t e r e s t  r a t e s  f o r  new loans maturing i n  approximately f i v e  
years .  The r a t e s  have f luc tua ted  up and down depending on 
t r ends  i n  t h e  economy. Although t h e  Renegotiation Board 
terminated i n  March 1 9 7 9 ,  t h e  Renegotiation Act was not 
express ly  repea led ,  and t h e  Treasury Department has continued 
t o  s e t  t he  i n t e r e s t  r a t e s  and publ ishes  them i n  t he  Federal 
Reg i s t e r  . 

While i t  is  c l e a r  t h a t  t he  Contract Disputes A c t  has  
diminished GAO's claims se t t lement  j u r i s d i c t i o n  (31  U . S . C .  

71) w i t h  r e spec t  t o  con t r ac t  claims covered by the  Act, 
i t  does n o t  a f f e c t  t h e  Comptroller General ' s  account s e t t l e -  
ment a u t h o r i t y  or  t h e  a u t h o r i t y  t o  render dec i s ions  on t h e  
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availability of funds (31 U.S.C. 5s 74 and 82d). This is 
illustrated in 59 Comp. Gen. 232 (1980). In that case, an 
Army medical officer ordered a cornea from the Georgia Lions 
Eye Bank for transplant to an eligible patient. Believing 
that the cornea would be provided free of charge, the officer 
did not follow procurement procedures. In fact, the Eye Bank 
customarily charged a $200 processing fee and submitted an 
invoice to that effect. The question was whether the invoice 
was a claim which had to be decided under the Contract Dis- 
putes Act. Noting that the Act does not define "claim," the 
Comptroller General concluded that the Act was intended to 
apply to situations "where the entitlement to recovery or the 
amount of  recovery is disputed by the Government" and not to 
every simple request for payment. The Eye Bank invoice raised 
the threshold question of whether a contractual relationship 
existed at all. The decision further noted: 

"[Blefore an implied procurement contract to 
which the united States is a party may be legally 
recognized, questions must be resolved which con- 
cern not only the authority of Government officials 
to enter into or ratify a contractual arrangement, 
but also whether the purported contract is prohib- 
ited by a statute or not within the agency's 
statutory authorization. Also, there may be ques- 
tions concerning the availability of funds to pay 
an invoice resulting from an informal commitment, 
even if it is clear that there is no l e g a l  impedi- 
ment t o  recognizing an implied contractual relation- 
sh ip ."  59 Comp Gen. a t  2 3 4 .  

These are the types of issues the Comptroller General has 
traditionally decided and this responsibility does not con- 
flict with the disputes-resolving procedures of  the Contract 
Disputes Act. The request for payment (invoice) was held not 
to constitute a "claim" for purposes of the Contract Disputes 
Act and therefore remained within GAO's  settlement jurisdiction. 

GAOls jurisdiction in light of the Contract Disputes Act 
was also discussed in B-193875-O.M., March 5, 1979, with 
respect to several specific types of claims: 

--The Act by its express terms does not apply to the 
procurement of real property (as distinguished from 
the procurement of construction, alteration, repair, 
or maintenance of real property). 

--The Act does not affect GAO's jurisdiction to settle 
claims for bid preparation costs. These do not 
relate to contracts subject to the Act, but are 
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grounded on t h e  promise implied i n  each s o l i c i t a t i o n  
( n o t  i t se l f  a c o n t r a c t )  t h a t  o f f e r s  w i l l  be f a i r l y  
and hones t ly  considered. 

--Davis-Bacon Act c la ims a r e  not  sub jec t  t o  t h e  Act 
because t h e  Comptroller General i s  s p e c i f i c a l l y  au- 
thor ized  t o  reso lve  them under 4 0  u.S.C. 276a-2. 

--The s t a t u s  of l o s s  and damage claims i s  somewhat 
unclear .  On t h e  one hand, t he  language of t h e  Act 
is broad enough s o  t h a t  it could be construed t o  
cover them. On t h e  o ther  hand, l o s s  and damage 
claims have not  t r a d i t i o n a l l y  been resolved under 
t h e  usual "d isputes"  procedures which t h e  Act was 
intended t o  r e f i n e ,  and a l s o  could be argued t o  be 
grounded i n  t o r t .  A t  p r e sen t ,  GAO i s  continuing t o  
s e t t l e  l o s s  and damage claims. 
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( 5 )  International Claims Settlement Act of 1949 

The International Claims Settlement Act of 1949 (22 U.S.C. 
ss 1621 et 3.) established a mechanism for the adjudication 
of claimrby the Government of the United States and by 
nationals of the United States against a foreign government 
arising out of the nationalization or other taking of property, 
in situations where the United States and the foreign govern- 
ment have entered into an agreement whereby the United States 
has agreed to accept payment of a sum "in en bloc settlement" 
of all such claims. Claims are adjudicated by the Foreign 
Claims Settlement Commission, which has authority to render 
final decisions and make awards under the Act. 22  U.S.C. 
S 1623(a). 

Payments received from foreign governments under claims 
settlement agreements are deposited in special funds in the 
Treasury and are permanently appropriated for making payments 
of  awards under the Act. 22 U.S.C. S 1627. Awards in favor 
of the Government of the United States are credited to miscel- 
laneous receipts. 2 2  U.S.C. s 1623(g). Other awards are 
certified by the Foreign Claims Settlement Commission to the 
Treasury Department fo r  payment from the applicable special 
fund, in accordance with priorities specified in the Act. 
2 2  U.S.C. S $  1624, 1627. 

In adjudicating claims under the Act, the Commission is 
to rely first on the relevant provisions of the claims agree- 
ment itself, and secondly, on applicable principles of "inter- 
national law, justice, and equity." 22 U.S.C. § 1623(a). 

While payments on allowed claims are made through the 
Treasury Department, the Comptroller General is responsible 
for making determinations of entitlement in certain situations. 
22 U.S.C. 5 1626(c) provides in part as follows: 

"Payments made pursuant to this subchapter shall be 
made only to the person or  persons on behalf of whom the 
award is made, except that-- 

"(1) if any person to whom any payment is 
to be made pursuant to this subchapter is de- 
ceased or is under a legal disability, payment 
shall be made to his legal representative, 
except that if any payment to be made is not 
over $1,000 and there is no qualified executor 
or administrator, payment may be made to the 
person or persons found by the Comptroller 
General to be entitled thereto, without the 
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necessity of compliance with the requirements 
of law with respect to the administration of 
estates; 

"(2) in the case of a partnership or 
corporation, the existence of which has been 
terminated and on behalf of which an award is 
made, payment shall be made, except as pro- 
vided in paragraphs ( 3 )  and ( 4 )  of this sub- 
section, to the person or persons found by 
the Comptroller General of the United States 
to be entitled thereto; * * * It 

The exceptions referred to in subsections (3) and ( 4 )  relate 
to corporations for which a receiver or trustee has been 
appointed. Implementing regulations by the Treasury Depart- 
ment are found at 31 C.F.R. Part 250. Payment in accordance 
with section 1626 "shall be an absolute bar to recovery by 
any other person." 22 U.S.C. S 1626(d). 

Awards by the Foreign Claims Settlement Commission are 
frequently divided into installments which are then paid out 
over a number of years. Following a 1968 amendment to the 
International Claims Settlement Act (Public Law 90-421, 
82 Stat. 420) which raised the dollar amount of 22 U.S.C. 
s 1626(c)(1) from $500 to $1,000 and substituted the words 
"any payment" for "total award," GAO now determines entitle- 
ment under the statute even if the total award is in excess of 
$1,000. Where the amount of any individual payment does not 
exceed $1,000, the Comptroller General has authority t o  deter- 
mine the proper recipients of an award under the conditions 
set forth by 22 U.S.C. S 1626(c)(l). B-167253, July 15, 1969. 

GAO's determinations under section 1626(c) are made in 
the first instance by the Claims Group. If an award is to be 
paid in installments over a number of years, only the initial 
claim needs to be submitted to GAO for a determination. 
Thereafter, the Claims Group's settlement action may be used 
as precedent as long as the claim remains the same, the amount 
of payment does not exceed $1,000, and the probative evidence 
does not change. B-167253, supra. 

GAO recognizes that the distribution of estates is ordinarily 
a matter of State rather than Federal law. Thus, GAO will 
normally apply the laws of descent and distribution of the 
State of the deceased payee's domicile at the time of death. 
For example; in B-186611, November 9, 1976, the Comptroller 
General determined that a claim awarded by the Foreign Claims 

In making determinations under 22 U.S.C. 5 1626(c)(l), 
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Settlement Commission was t o  be divided equal ly  among the  
awardee's widower and two surviving ch i ld ren .  The awardee, 
a domic i l ia ry  of Ca l i fo rn ia ,  died i n t e s t a t e  and no admini- 
s t r a t o r  was appointed. I n  determining t h e  proper r e c i p i e n t s  
for  t h i s  award, t he  Comptroller General appl ied t h e  Ca l i fo rn ia  
law governing i n t e s t a t e  succession,  which provides t h a t  the  
sepa ra t e  property of a decedent survived by a spouse and more 
than one c h i l d  passes  one-third t o  the  spouse, and two-thirds 
equal ly  among t h e  ch i ldren .  

GAO a l s o  o r d i n a r i l y  g ives  e f f e c t  t o  any p r i o r i t y  S t a t e  
law may c r e a t e  i n  favor of t h e  payment of  fune ra l  expenses. 
I n  B-172238-O.M., Apri l  9 ,  1 9 7 1 ,  an award unde r  t he  In t e r -  
na t iona l  Claims Set t lement  Act was claimed by b o t h  t h e  
awardee's widow and h i s  daughter,  t he  named execut r ix .  The 
awardee was a N e w  York r e s i d e n t  who d i e d  t e s t a t e ,  however 
the  value of t h e  e s t a t e  d i d  not  j u s t i f y  probate  c o s t s .  I n  
support  of h e r  claim, t h e  awardee's widow f i l e d  an i t e m i z e d  
r e c e i p t ,  s i g n e d  by t h e  funera l  home manager, f o r  fune ra l  
expenses s h e  had paid.  C i t i n g  t h e  New York law requi r ing  
t h a t  reasonable fune ra l  expenses be prefer red  t o  a l l  deb t s  
and claims aga ins t  a decedent 's  e s t a t e ,  t h e  Comptroller 
General determined t h a t  t he  awardee's widow was the  proper 
r e c i p i e n t  of t h e  f u l l  award, which amounted t o  l e s s  than 
ha l f  of t h e  t o t a l  funera l  expenses. See a l s o  B-169969-O.M., 
September 3 0 ,  1 9 7 0 .  

A n  unprobated w i l l  g ene ra l ly  w i l l  not  be given precedence 
over t he  provis ions  of t h e  appl icable  S t a t e  law. E.g., 
B-172238-O.M., supra.  However, i n  l i m i t e d  circumstances,  GAO 
may look t o  a w i l l  f o r  evidence of t he  t e s t a t o r ' s  i n t e n t .  
See B-167740-O.M. , September 1 7 ,  1 9 6 9 .  

2 2  U.S.C. S 1 6 2 6 ( c ) ( 2 )  charges t h e  Comptroller General 
w i t h  r e s p o n s i b i l i t y  f o r  determining t h e  person or persons who 
a r e  e n t i t l e d  t o  rece ive  awards made by t h e  Foreign Claims 
Sett lement Commission i n  cases  where a r e c i p i e n t  pa r tne r sh ip  
or corpora t ion  has been terminated. I n  B-143052, February 1, 
1 9 6 5 ,  s u c h  a corporate  r e c i p i e n t  had been dissolved under New 
York law f o r  nonpayment of taxes .  The Comptroller General 
considered a number of claims f o r  t he  award, and determined 
t h a t  t h e  proper r e c i p i e n t s  were the  named Pres ident  and 
Treasurer of t he  corpora t ion ,  who i n  t h e i r  o f f i c i a l  c a p a c i t i e s  
were authorized t o  endorse a l l  checks payable t o  t h e  corpora- 
t i o n .  Accordingly, t h e  Treasury Department was d i r ec t ed  t o  
make t h e  award check payable t o  both p a r t i e s .  B-143052, 
September 1 5 ,  1 9 6 1 ,  and E-143052,  June 1 4 ,  1 9 6 0 ,  a r e  e a r l i e r  
cons idera t ions  of  t h i s  same matter and include d iscuss ion  of 
t he  appl icable  s tandards  and necessary documentation. 
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B-160559, J u n e  1 2 ,  1 9 6 7 ,  i l l u s t r a t e s  a simpler determination 
i n  which an award was determined payable t o  two ind iv idua l s  
and a corpora t ion  t o  whom the  a s s e t s  of t h e  dissolved corpora- 
t i o n  had been t r a n s f e r r e d .  See a l s o  B-188312-O.M.,  April  1 8 ,  
1977  (payment t o  terminated pa r tne r sh ip  determined payable i n  
equal shares  t o  former pa r tne r s  a s  i n d i v i d u a l s ) .  

More r e c e n t l y ,  B-202723, J u l y  2 2 ,  1 9 8 1 ,  involved an 
award t o  a corpora t ion  which had terminated by opera t ion  of 
law i n  1 9 5 9 .  Since none of the  co rpora t ion ' s  d i r e c t o r s  was 
s t i l l  l i v i n g ,  t he  award was h e l d  payable t o  the  h e i r s  of the  
deceased s o l e  shareholder of the  corpora t ion .  

Claims involving Foreign Claims Set t lement  Commission 
awards o f t e n  p resen t  ev iden t i a ry  problems. T h i s  i s  because 
t h e  events  g i v i n g  r i s e  t o  t h e  awards may have occurred many 
years  ago, under unusual circumstances,  and t h e  c la imants  a r e  
o f t e n  h e i r s  or  descendants of t he  o r i g i n a l  property owners 
w i t h  l i t t l e  "hard evidence" t o  support  t h e i r  c la ims.  GAO's 
approach, a s  w i t h  o ther  types of c la ims,  i s  t o  r equ i r e  the  
"bes t  evidence obta inable ."  Exactly what t h i s  w i l l  be de- 
pends on the  circumstances of t h e  p a r t i c u l a r  case .  On the 
one hand, t h e  mere uncorroborated s ta tement  of a claimant 
w i l l  no t  be s u f f i c i e n t  t o  support  a claim. Y e t  on the  o ther  
hand, when ltprimarylt evidence is  unobtainable,  GAO w i l l  
accept  "secondary" evidence i n  t he  form of p e r t i n e n t  d a t a  
from which  t he  necessary information can reasonably be con- 
s t r u c t e d .  T h i s  i s  r e a l l y  nothing more than an app l i ca t ion  of 
the  eminently s e n s i b l e  axiom of l i f e  t h a t  "you do t h e  b e s t  
you can w i t h  what you've got . "  For the  app l i ca t ion  of these 
p r i n c i p l e s  t o  a group of c la ims under the  China Claims Program, 
see  B-201150, May 1 3 ,  1 9 8 1 ,  modified i n  p a r t  by B-201150, 
December 1, 1981. 
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(6) Estates of United States Citizens Who Die Overseas 

When an American citizen (except a seaman who is a member 
of a crew of an American vessel) dies overseas or at the time 
of death is domiciled overseas, and leaves no legal represent- 
ative in that country, the State Department and, under certain 
circumstances, the General Accounting Office, have statutory 
responsibilities concerning the decedent's estate. Detailed 
provisions governing the disposition of such estates are con- 
tained in 22 U.S.C. § 1175. The statutory procedures apply 
when authorized by treaty provisions or permitted by the laws 
of the country in which the death occurs or the decedent is 
domiciled, or when permitted by established usage. 

The appropriate United States consular officer, or other 
diplomatic officer in his absence, becomes the "provisional 
conservator" of the estate. His duties are spelled ou t  in 
the statute. First, he must take possession of the personal 
estate. Second, after taking possession of the personal pro- 
perty, he must inventory and appraise the effects, article by 
article. Third, he must collect the debts due to the decedent 
in his jurisdiction and pay from the estate the obligations 
owed there by the decedent. Fourth, he is to sell at public 
auction any perishable items in the estate and, after reason- 
ably attempting to notify the next of kin, such other portions 
of the estate as may be necessary to pay the decedent's debts 
and funeral expenses. At the expiration of one year from the 
date of death (or longer if necessary for final settlement of 
the estate), he is to sell the residue of the estate "with the 
exception of investments of bonds, shares of stock, notes of 
indebtedness, jewelry or heirlooms, or other articles having 
a sentimental value." He must then transmit the proceeds of 
the sale and any unsold effects to the General Accounting 
Office. If the decedent's legal representative appears at any 
time prior to transmission of the estate to GAO, the consular 
or  diplomatic officer is authorized to deliver the estate to 
the legal representative. 

The authority to collect debts due to the decedent does 
not include the unpaid compensation of a deceased Government 
employee. 7 Comp. Gen. 396 (1927). 

Upon the transmission of an estate to GAO by the State 
Department, the Comptroller General or his designee becomes 
the conservator of the estate, with the duty to hold the 
estate in trust for the legal claimant. For a period of six 
years from the date of the receipt of the estate by GAO, GAO 
may consider and settle claims against the estate presented by 
a "legal claimant." The statute does not define the term 
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" l e g a l  claimant." D u r i n g  the  six-year "holding per iod,"  GAO 
may take whatever a c t i o n s  it deems necessary f o r  t h e  conser- 
va t ion  of t he  e s t a t e ,  including s e l l i n g  po r t ions  of i t .  The 
proceeds of any such s a l e  a r e  deposi ted i n  t h e  Treasury i n  a 
fund i n  t r u s t  fo r  t h e  l e g a l  c la imant .  

If no claim has been received from a l e g a l  claimant by 
t h e  end of t h e  six-year per iod ,  and t h e  S t a t e  or  T e r r i t o r y  of 
t h e  decedent ' s  l a s t  domicile i n  t h e  United S t a t e s  i s  known, 
GAO i s  t o  t ransmi t  t h e  proceeds of any t r u s t  accounts es tab-  
l i s h e d  i n  t he  Treasury p lus  any remaining unsold e f f e c t s  t o  
t h e  proper o f f i c e r  of t h a t  S t a t e  or  Te r r i t o ry .  I f  t h e  
decedent ' s  l a s t  domicile i n  t h e  United S t a t e s  i s  not  known, 
the t r u s t  funds m u s t  be covered i n t o  t h e  general  fund  of t h e  
Treasury a s  miscellaneous r e c e i p t s ,  and GAO may dispose of 
any remaining e f f e c t s  a s  i t  deems appropr i a t e ,  including t h e  
d e s t r u c t i o n  of any items considered "no longer possessed of 
any value."  Any expenses incurred by GAO i n  the  administra- 
t i o n  and d i s p o s i t i o n  of  t h e  e s t a t e  a r e  t o  be deducted from 
the  proceeds of t h e  e s t a t e .  

I n  B-174465-O.M., January 1 0 ,  1 9 7 2 ,  t h e  Comptroller 
General served a s  conservator under 2 2  U.S.C 5 1175 f o r  an 
American c i t i z e n  who died i n t e s t a t e  i n  Hungary. Based on a 
b i r t h  c e r t i f i c a t e  and o ther  evidence (and i n  t h e  absence of 
any o ther  c l a i m a n t s ) ,  i t  was determined t h a t  a German-born 
woman was t h e  acknowledged daughter and only  surviving h e i r  
of t h e  decedent.  Accordingly, s h e  was the  " l e g a l  claimant" 
and t h e r e f o r e  t h e  proper r e c i p i e n t  of t h e  res idue  of h i s  
e s t a t e ,  t h e n  being h e l d  by GAO and cons i s t ing  of a watch, a 
wedding r i n g ,  personal papers and photographs, and approxi- 
mately $ 1 , 0 0 0  i n  c a s h .  See also B-184160-O.M.,  October 3 ,  
1 9 7 5  (where GAO determined t h a t  under N e w  York law a publ ic  
adminis t ra tor  had t h e  same standing a s  a p r i v a t e ,  cour t -  
appointed adminis t ra tor  and was, t h e r e f o r e ,  a proper claimant 
under 2 2  U.S.C. S 1 1 7 5 )  and B-159357-O.M., J u l y  8 ,  1 9 6 6  
(c la im of a cousin of t he  deceased would precede t h a t  of a 
publ ic  a d m i n i s t r a t o r ) .  

I n  A-33582, October 1 4 ,  1 9 3 0 ,  a Post Office Inspector 
requested the  res idue  of t h e  e s t a t e  of an American c i t i z e n  
who died i n  Mexico. The ( t h e n )  Post Off ice  Department had 
received information (from var ious  Government agencies )  t h a t  
the personal papers of t he  decedent contained evidence t h a t  
h e  had been l i v i n g  under an assumed name and was, i n  f a c t ,  a 
man sought f o r  mail f raud.  Apparently, t h e  t r i a l  of a second 
man charged i n  t he  same case had been continued f o r  a number 
of years  w h i l e  i n v e s t i g a t o r s  sought h i s  accomplice. A s  con- 
s e r v a t o r ,  t h e  Comptroller General refused t h e  request  because 
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the Inspector was neither a proper heir nor a legal represen- 
tative of the decedent. However, qualified representatives of 
the Post Office Department were invited to inspect the effects 
being held, and GAO offered to provide copies of any documents 
relevant to the pending court action. 

In B-169616-O.M., May 8, 1970, the Comptroller General 
received the residue of the estate of an American citizen who 
died in Malta. Among the items of personal property to be 
held in trust were two check books representing deposits with 
a Maltese bank. When GAO requested transmission of the funds 
on deposit, the bank declined, citing a bank policy requiring 
a letter of indemnity prior to the release of  funds to any 
party other than a depositor's legal heirs. It was determined, 
however, to be inappropriate for GAO to agree to indemnify the 
bank for any payments which it might make upon presentment of 
a claim by a lawful claimant of the decedent. In explaining 
this position, the memorandum stated: 

"Remittance of the funds to this Office, as the 
statutory conservator of the deceased's estate, 
is equivalent to payment of the estate and would 
relieve the bank of any further obligation to 
[the decedent's] heirs or lawful claimants. As 
trustee of the funds, it is this Office's obli- 
gation, and not the bank's, to determine to whom 
the funds are properly payable and thus the bank 
should refer to this Office any claim to moneys 
which it receives." 

See also B-171430-O.M., March 29, 1971 (Mexican bank refused 
to transmit proceeds of bank account to GAO because it was 
prohibited by Mexican law; procedures under 22 U.S.C. S 1175 
are not applicable where not permitted by laws of country 
where death occurs). 

On June 3, 1962, 120 Americans (mainly from Atlanta, 
Georgia) died in a plane crash near Paris, France. Following 
the tragedy, $631.47 in United States and foreign currencies 
was delivered to the American Embassy by French authorities. 
The moneys belonged to the deceased Americans, but under the 
circumstances individual ownership could not be established. 
In 43 Comp. Gen. 52 (1963) the State Department asked whether 
a proposal to donate the "unidentified effects" to two Atlanta 
charities would be authorized. The plan was apparently the 
result of correspondence between the American Consul General in 
Paris and the Mayor of Atlanta, who had been in contact with 
the decedents' next of kin. Two charities were named because 
the relatives could not agree upon a single beneficiary. The 
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Comptroller General held that the plan was not authorized by 
22 U.S.C. S 1175, stating: 

"Notwithstanding the practical and ethical con- 
siderations giving rise to the Embassy's proposed 
distribution, we cannot view the contemplated 
action as a proper extension of the duties and 
responsibilities imposed by section 1175, both 
upon the Foreign Service and our Office. In the 
absence of unanimous concurrence by the various 
legal claimants, effectuation of the proposed 
distribution would not be authorized. Rather, 
under the section and the applicable regulations, 
the monies involved should now be transmitted to 
our Office, 'to be held in trust for the legal 
claimant,' and ultimately distributed, if the 
parties in interest do not resolve their differ- 
ences, to the State 'of the last domicile in the 
United States of the deceased citizen,' apparently 
herein the State of Georgia." 

Problems under 22 u.S.C. § 1175 also arose after a 1977 
plane crash at Tenerife, Canary Islands, in which a number of 
American citizens were killed. Personal effects were recovered 
initially by Spanish authorities and turned over to Pan Ameri- 
can Airlines to aid in establishing the identity of victims. 
The airline flew the bodies and personal effects to an Air 
Force base in the United States where the State Department 
took possession of the effects and transported them to 
Washington. Some of the items in the State Department's pos- 
session could be identified with certainty but many could not. 
The circumstances had precluded application of the "provi- 
sional conservation" portions of 22 U.S.C. S 1175 and State 
Department regulations (notice and inventory) and strict com- 
pliance with the statute had become impossible. 

The airline had offered to appraise the effects, attempt 
to locate heirs, and consider claims, but GAO had informally 
advised that this procedure was not consistent with 22 U.S.C. 
§ 1175. Subsequently, the State Department proposed to send a 
letter to each victim's legal representative, asking the legal 
representative to submit a description of items believed to be 
in the victim's possession at the time of the disaster. GAO 
approved this proposal as a reasonable approach under the cir- 
cumstances, but further advised that, notwithstanding that more 
than a year and a half had passed since the accident, the State 
Department should nevertheless comply with those portions of 
the statute that were still reasonably capable of  being satisfied 
with respect to the items which could be positively identified. 
B-193039, December 12, 1978 (non-decision letter). 
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(7) Government Losses in Shipment Act 

The Government Losses in Shipment Act (GLISA), 40 U.S.C. 
55 721-729, was enacted in 1937. It applies to shipments by 
Government agencies and was designed to save the Government 
money by eliminating the need for the Government to purchase 
private insurance to obtain protection against losses of valu- 
ables in transit. S. Rep. No. 738, 75th Cong., 1st Sess. 5-6 
(1937). The Act is administered by the Treasury Department, 
which has issued implementing regulations at 31 C.F.R. 
Parts 261 and 262. 

The Act applies to "valuables" as defined in 40 U.S .C .  
729 and the implementing regulations. Claims procedures 

are set forth in 40 U.S.C. 5 723. In the event of a loss 
( l o s s ,  damage, or destruction) of valuables shipped in accord- 
ance with the regulations, the agency must file a claim for 
replacement in writing with the Secretary of the Treasury. If 
the Secretary allows the claim, replacement is made out of a 
revolving fund established by 40 U.S.C. S 722, The money in 
the fund comes from congressional appropriations and recoveries 
and repayments under the Act, The Secretary's determination 
that a loss occurred or that a given shipment was in accord- 
ance with regulations is final and conclusive. 

If the Secretary determines that replacement can be 
effected in whole or in part without loss to the United States 
by a credit to the account of the department or agency which 
made the claim, the revolving fund is not used to the extent 
the credit is deemed sufficient. In such a situation, the 
Secretary forwards his determination to the Comptroller General 
and the Comptroller General is authorized and directed to make 
the appropriate credit in his settlement of accounts. 

There is one situation in which GLISA applies to a l o s s  
other than a loss in shipment. In the event of l o s s ,  damage, 
or destruction to certain categories of Treasury paper (for 
example, Documentary Internal Revenue Stamps) while in the 
custody or possession of the Postal Service acting as sales 
agent for or on behalf of the Treasury Department, the loss is 
to be replaced from the GLISA revolving fund. 4 0  U.S.C. 
5 724; E-171400, August 4 ,  1971. 

Decisions of the Comptroller General involving GLISA fall 
generally into three categories. The first group deals with 
threshold issues of applicability. Thus, a "shipment" for pur- 
poses of GLISA includes the local transportation of valuables 
in the custody of Government employees (messengers). 19 Comp. 
Gen. 369 (1939), modifying 18 Comp. Gen. 7 8 2  (1939). It also 
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includes c o n t r a c t  armored car  s e rv i ce .  1 9  Comp. Gen. 490 
( 1 9 3 9 ) .  However, t h e  t r a n s p o r t a t i o n  of va luables  i n  t he  
privately-owned automobile of an employee i n  t r a v e l  s t a t u s  is 
not a "shipment" f o r  purposes of  t h e  Act. 1 7  Comp. Gen.  419 
( 1 9 3 7 ) .  Also, t h e  Act a p p l i e s  only w i t h  r e spec t  t o  those items 
declared by t h e  Secre ta ry  of t h e  Treasury t o  be "valuables ."  
32 Comp. Gen. 153 ( 1 9 5 2 ) ;  2 1  Comp. Gen.  928 ( 1 9 4 2 ) .  

The second group of  dec i s ions  involves  r eques t s  f o r  t he  
r e l i e f  of accountable o f f i c e r s .  These a r e  discussed i n  t h e  
Sect ion e n t i t l e d  "Losses i n  Shipment," Chapter 1 0 ,  t h i s  Manual. 

The  t h i r d  group of dec i s ions  concerns 4 0  U . S . C .  S 7 2 6 ,  
which p r o h i b i t s  t h e  purchase by a Government agency of 
insurance aga ins t  l o s s ,  damage or  d e s t r u c t i o n  i n  the  shipment 
of  va luables  except as s p e c i f i c a l l y  authorized by t h e  Secre ta ry  
of t he  Treasury. The  Secre ta ry  may au thor ize  such insurance i f  
h e  f i n d s  t h a t  t h e  r i s k  cannot be adequately guarded aga ins t  by 
the  f a c i l i t i e s  of t he  United S t a t e s  o r  t h a t  adequate replace- 
m e n t  cannot be provided under G L I S A  and o the r  r e l evan t  s t a t u -  
t o ry  a u t h o r i t i e s .  (See Chapter 3 ,  t h i s  Manual, f o r  a genera l  
d i scuss ion  of t h e  Government's po l i cy  on se l f - insurance . )  

Where t r a n s p o r t a t i o n  charges a r e  r e g u l a r l y  f i x e d  a t  a r a t e  
which inc ludes  t h e  c o s t  t o  t h e  c a r r i e r  of indemnity insurance,  
and t h e  c a r r i e r  w i l l  not  accept  a Government shipment a t  a r a t e  
exc lus ive  of such c o s t ,  t h e  t o t a l  sum paid t o  t h e  c a r r i e r  fo r  
t h e  shipment may be considered a s  t r a n s p o r t a t i o n  c o s t s  and pay- 
m e n t  does not  v i o l a t e  4 0  U.S .C.  § 7 2 6 .  1 7  Comp. Gen. 139  
(1937) .  S imi l a r ly ,  payment of a t r a n s p o r t a t i o n  r a t e  based on 
t h e  r e a l  worth of  "va luables , "  higher than t h e  m i n i m u m  or  
" r e l ease"  value provided by t a r i f f  r a t e s ,  does not  v i o l a t e  
G L I S A .  Payment of such higher r a t e  p l aces  a g r e a t e r  measure 
of r e s p o n s i b i l i t y  on t h e  c a r r i e r  and i s  t h u s  ca l cu la t ed  t o  
m i n i m i z e  t h e  r i s k  of l o s s .  1 7  Comp. Gen. 7 4 1  (1938) .  

These  two dec i s ions  were followed i n  34 Comp. Gen. 1 7 5  
(1954) ,  i n  which t h e  Comptroller General concluded t h a t  the  
payment of charges f o r  armored car  s e r v i c e  fo r  t h e  shipment 
of co ins  by t h e  Treasury Department, under c o n t r a c t s  requi r ing  
t h e  con t r ac to r  t o  c a r r y  designated insurance and where t h e  
charges  included t h e  c o s t  t o  t he  c a r r i e r  o f  t h e  indemnity 
insurance,  would not  v i o l a t e  G L I S A  where t h e  c a r r i e r  would not  
accept  t h e  shipments a t  a r a t e  exc lus ive  of t h e  add i t iona l  
c o s t s .  I t  was pointed out  i n  t h a t  dec i s ion  t h a t  G L I S A  would 
provide an inadequate a l t e r n a t i v e  i n  t h a t  t h e  l o s s  o f  one 
ind iv idua l  armored car  shipment could conceivably exhaust t h e  
revolving f u n d  . 
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An early decision, 22 Comp. Gen. 832 (1943), held that 
GLISA did not prohibit the purchase of postal insurance. 
This was modified in 58 Comp. Gen. 14 (1978), in which the 
issue was the application of 40 U.S.C. § 726 to insured and 
registered mail. The decision concluded that GLISA prohibited 
the use of insured mail by the Government since it offers no 
special or additional service apart from the indemnity 
feature. Registered mail, on the other hand, affords a d d i -  
tional protection as well as insurance. Thus, since the 
insurance is only incidental to the protective features, GLISA 
does not prohibit the use of registered mail where administra- 
tively determined to be necessary. Registered mail should not 
be used, however, for the sole or primary purpose of obtaining 
indemnity. (As  a related note, registry fees may be charged 
to any appropriation or fund available to the agency rather 
than to the appropriation of the particular activity 
responsible for the mailing. 36 Comp. Gen. 239 (1956).) 

The General Services Administration suggested that the 
Postal Service should provide a separate fee schedule for 
Federal agencies which would eliminate the charge for indemnity 
insurance from registered mail. The Postal Service has 
expressed the opinion that any new fee structure would have to 
be applicable to all registered mail users. 58 Comp. Gen. 14, 
supra. While GAO agrees with the GSA suggestion as a matter of 
policy, whether the Postal Service has the authority to estab- 
lish a special rate for Federal agencies is not an issue to be 
decided by the Comptroller General but must be determined by 
the Postal Service and the Postal Rate Commission. 58 Comp. 
Gen. 640 (1979). 
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( 8 )  Damage to Commercial Rental vehicles 

a commercial rental vehicle in the performance of official 
duties. If the employee negligently injures a third party, 
the Federal Tort Claims Act (supra, this Chapter) will apply 
to the same extent as if the employee had been using a 
Government-owned vehicle. This Section deals with claims by 
the rental company for damage to the rental vehicle. 

Occasionally, a Government employee is authorized to use 

Under the typical rental agreement, the rental company 
assumes responsibility for damage to the vehicle, whether or 
not caused by the renter's negligence, except for the deduct- 
ible portion of its commercial insurance policy. The standard 
rental contract gives the renter the option to purchase addi- 
tional insurance, commonly called "collision damage waiver" 
insurance. If the optional coverage is purchased, the renter 
will generally have no liability to the rental company for 
damage to the vehicle. If the optional coverage is not pur- 
chased, the renter is liable to the rental company for damage 
to the vehicle up to an amount specified in the contract 
representing the rental company's deductible, regardless of 
whether or not the damage was caused by the renter's 
negligence. 

At one time, both civilian employees and military 
personnel who purchased the optional collision damage waiver 
coverage could be reimbursed. E . g . ,  35 Comp. Gen. 553 (1956); 
B-172721, July 19, 1971. The rationale was that the employee's 
election to purchase the insurance was not an unreasonable 
exercise of discretion. However, since the general policy of 
the Government is not to carry insurance (Chapter 3, this 
Manual), the Comptroller General also recognized that an 
employee's failure to purchase this optional coverage should 
not be viewed as unreasonable. Thus, in 47 Comp. Gen. 145 
(1967), the Comptroller General held that an employee could 
be reimbursed who had declined the collision damage waiver 
and who was required to pay the rental company $100 (the 
rental company's deductible exclusion as specified in the 
rental contract) for damage to the rental vehicle incident to 
the performance of official business but not attributable to 
the employee's negligence. 

Subsequently, because it was viewed as more economical 
to the Government to assume the risk of loss covered by a 
collision damage waiver than to reimburse Federal personnel 
for the cost of these waivers, the travel regulations appli- 
cable to civilian employees and military personnel were 
revised to prohibit reimbursement of the cost of optional 
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collision damage waiver insurance. GAO endorsed the change. 
B-158712, November 16, 1970. NOW, if an employee chooses to 
purchase this optional coverage, it is viewed as a personal 
expense and not reimbursable by the Government. B-190698, 
April 6, 1978; B-185454, July 1, 1976; B-184623, October 21, 
1975; B-172721, March 13, 1972. This is true even if the 
employee has been erroneously advised by his agency that he 
should purchase this insurance. B-181180/B-181187, June 27# 
1974. 

However, GAO has also recognized that collision damage 
waiver insurance is not always optional. If the employee had 
no choice but to purchase the insurance as a condition of 
renting the vehicle (if, for example, it is required by law 
or procedure in certain foreign countries), then reimbursement 
may be permitted. B-189770, September 12, 1978; B-189082-O.M., 
December 16, 1977; B-179336-O.M:, January 23, 1974. 
determination of whether collision damage waiver insurance 
should be reimbursable is within the scope of the applicable 
travel regulations, and in 55 Comp. Gen. 1343 (1976), the 
Comptroller General advised the General Services Administra- 
t i o n  t h a t  t h e r e  was no l e g a l  ob jec t ion  t o  amending the Federal 
Travel Regulations to permit reimbursement of collision damage 
waiver insurance in foreign countries if determined to be in 
the best interest of the Government. See also 55 Comp. 
Gen. 1397 (1976). 

The 

If the employee does not purchase the optional collision 
damage waiver, as noted above, he will be liable to the rental 
company for damage to the vehicle up to the deductible amount, 
whether or not the damage was caused by the employee's fault 
or negligence. As long as the travel regulations continue to 
preclude reimbursement of the optional insurance coverage, GAO 
has concluded that, where an employee has declined to purchase 
the collision damage waiver and is subsequently required to pay 
the rental company for damage to the vehicle, the employing 
agency may allow a claim by the employee for reimbursement, 
whether or not the damage was caused by the employee's negli- 
gence, as long as it occurred within the employee's scope of 
employment. B-162186, January 7, 1970; B-176235, August 2, 
1972; B-158712-O.M., December 13, 1974. - Cf. 47 Comp. Gen. 145, 
supra. 

In some instances, the rental company may be willing to 
file its claim directly with the Government. However, the 
rental contract is between the company and the employee, and 
the Government is not a party. Therefore, in most cases, the 
company will demand payment from the employee, with the 
employee then filing a claim for reimbursement. 
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I f  t h e  damage was caused by t h e  negligence of a t h i r d  
p a r t y ,  t h e  Government, upon paying a c la im,  w i l l  become sub- 
rogated t o  t h e  employee's r i g h t s  aga ins t  t h e  t h i r d  par ty .  
There i s  no requirement t h a t  t h e  employee f i r s t  seek t o  recover 
from t h e  t h i r d  p a r t y  before  f i l i n g  h i s  claim f o r  reimbursement. 
B-176235, A u g u s t  2, 1972 .  

The preceding d iscuss ion  a p p l i e s  pr imar i ly  t o  t h e  
s i t u a t i o n  where t h e  employee r e n t s  d i r e c t l y  from a company 
w h i c h  i s  no t  opera t ing  under  a "master" c o n t r a c t .  I f  rental 
v e h i c l e s  a r e  provided under a master c o n t r a c t ,  t h e  terms of 
t he  c o n t r a c t  m u s t ,  of course,  be examined. 

I n  B-202186, March 9 ,  1982, GAO considered a claim fo r  
damage t o  a commercial r e n t a l  vehic le  under a Federal Supply 
Schedule c o n t r a c t .  Under t h e  c o n t r a c t ,  t h e  con t r ac to r  assumed 
f u l l  r e s p o n s i b i l i t y  f o r  l o s s  o r  damage t o  the  veh ic l e ,  except 
t h a t  t h e  con t r ac to r  could exclude " the  deduc t ib l e  amount a s  
set  f o r t h  i n  i t s  normal commercial insurance pol icy."  A 
r e n t a l  company i n  a S t a t e  where c o l l i s i o n  insurance was not  
required argued t h a t  i t s  "normal commercial insurance pol icy" 
d i d  not  i n c l u d e  c o l l i s i o n  coverage and t h e r e f o r e  the  Govern- 
ment should be l i a b l e  f o r  t h e  f u l l  amount of t he  damage. GAO 
found t h a t  t h e  i n t e n t  of t h e  r e l evan t  c o n t r a c t  provis ion was 
t h a t  t h e  r e n t a l  company bear t h e  f u l l  r i s k  of l o s s  or  damage 
t o  i t s  v e h i c l e s ,  except t o  t h e  l i m i t e d  e x t e n t  of t h e  deduct- 
i b l e  t h a t  i s  commonly i n c l u d e d  i n  insurance p o l i c i e s .  The 
r e n t a l  company's dec i s ion  not  t o  procure commercial c o l l i s i o n  
insurance could not  opera te  t o  s h i f t  t h a t  r i s k  t o  t h e  Govern- 
m e n t .  The claim was the re fo re  d e n i e d .  
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( 9 )  Claims Af ter  Expiration of Agency or Commission 

Government agencies may cease t o  e x i s t  f o r  a v a r i e t y  of 
reasons.  They may be abolished or Congress may simply re fuse  
t o  appropr ia te  f u r t h e r  funds. Also ,  a board or  commission 
(Chapter 1 5 ,  t h i s  Manual) may be created a s  a temporary 
organiza t ion  f o r  a l imi ted  purpose, f o r  example, t o  conduct a 
p a r t i c u l a r  s t u d y  and prepare a r e p o r t .  

A temporary organiza t ion  may have an exp i r a t ion  d a t e  
spec i f i ed  i n  i t s  enabling l e g i s l a t i o n .  T h i s  may be a f ixed 
d a t e  or a f ixed period of t i m e  a f t e r  t he  happening of some 
event .  I n  computing per iods of time t o  determine t h e  happen- 
i n g  of one event a f t e r  t he  happening of another event ,  t h e  
d a t e  of the  happening of t h e  f i r s t  event i s  excluded and the  
d a t e  of t he  l a t e r  event included. Also, a s t a t u t e  takes  
e f f e c t  on t h e  d a t e  of i t s  approval by the  President  u n l e s s  
some o ther  d a t e  i s  f ixed ,  T h u s ,  where a commission was 
e s t ab l i shed  by a s t a t u t e  approved on September 2 2 ,  1 9 2 2 ,  which 
provided t h a t  t he  commission would cease t o  e x i s t  "one year 
a f t e r  t h e  taking e f f e c t  of t h i s  a c t , "  t h e  commission was i n  
ex is tence  through September 2 2 ,  1 9 2 3 .  3 Comp. Gen. 1 2 3  (1923).  
The exp i r a t ion  d a t e  may a l s o  be a f ixed number of days a f t e r  
the  submission of a r epor t .  See, e.q., B-182081, January 2 6 ,  
1 9 7 7 .  

When an agency or commission ceases  t o  e x i s t ,  t he  se rv i ce  
o f  a l l  of i t s  o f f i c e r s  and employees i s  au tomat ica l ly  
terminated, and none of those o f f i c e r s  or employees can there-  
a f t e r  undertake a c t i v i t i e s  on i t s  beha l f ,  whether f o r  t h e  pur- 
pose of  concluding the  a f f a i r s  of t h e  agency or  commission, or 
otherwise.  1 4  Comp. Gen. 738 ( 1 9 3 5 ) ;  B-182081, January 26 ,  
1 9 7 7 ,  a f f ' d ,  E-182081, February 1 4 ,  1 9 7 9 .  

Once an agency or  commission e x p i r e s ,  i t s  appropr ia t ions  
cease t o  be a v a i l a b l e  fo r  t h e  incurr ing of any new ob l iga t ions .  
1 4  Comp. Gen. 490  ( 1 9 3 4 ) ;  1 6  Comp. Gen. 1 5  ( 1 9 3 6 ) ;  B-182081, 
supra.  However, ob l iga t ions  properly incurred during t h e  l i f e  
of the  agency or commission may of course be l i qu ida ted .  

To i l l u s t r a t e ,  the  National Commission on S t a t e  Workmen's 
Compensation Laws was c rea ted  by s t a t u t e  a s  a temporary organi- 
za t ion  and was d i r ec t ed  t o  r epor t  i t s  f i n d i n g s ,  conclusions,  
and recommendations t o  t h e  President  and the  Congress not  l a t e r  
than July 31,  1 9 7 2 ,  and on 9 0 t h  day  a f t e r  i t  submitted i t s  re- 
p o r t  i t  was t o  cease t o  ex i s t .  The Commission submitted i t s  
r epor t  on J u l y  31 ,  1 9 7 2 ,  and t h u s ,  according t o  s t a t u t e ,  ceased 
t o  e x i s t  on October 2 9 ,  1 9 7 2 .  After t h e  Commission expired,  
one of i t s  former o f f i c i a l s  placed severa l  r e q u i s i t i o n  o rde r s  
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with the Government Printing Office for the printing of several 
documents relating to the Commission's report. GPO did the 
printing and then sought reimbursement for its services. The 
Comptroller General concluded that the person who placed the 
orders had no authority to obligate funds after the Commission 
had expired, and that there were, therefore, no appropriations 
legally available to reimburse GPO. B-182081, supra. 

As noted, obligations validly incurred prior to expiration 
may be liquidated subsequently. Under authority of the Economy 
Act, 31 U.S.C. § 686 (Chapter 8, this Manual), the General 
Services Administration may contract with another agency or 
commission to provide administrative support services, to 
include the certification for payment of valid claims against 
the agency or commission not presented until after its expira- 
tion. In such a situation, a GSA certifying officer can 
certify the expired agency's vouchers f o r  payment. However, 
this authority is limited to instances where the authority is 
expressly included in a written Economy Act agreement, and only 
with respect to obligations validly incurred prior to the 
expiration of  the agency or commission. 59 Comp. Gen. 471 
(1980). 

In the absence of such a written Economy Act agreement, 
claims against an expired agency or commission may be paid 
only upon submission t o  GAO for direct settlement. 3 Comp. 
Gen. 123 (1923); 14 Comp. Gen. 490 (1934); 14 Comp. Gen. 738 
(1935) ; 33 Comp. Gen. 384 (1954). 
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Claims f o r  P u b l i s h e d  A d v e r t i s e m e n t s  

O r i g i n a l l y  e n a c t e d  i n  1 8 7 0 ,  4 4  U.S .C .  5 3702 p r o v i d e s :  

" A d v e r t i s e m e n t s ,  n o t i c e s ,  or  proposa ls  f o r  
a n  e x e c u t i v e  d e p a r t m e n t  o f  t h e  Government ,  o r  
f o r  a b u r e a u  o r  o f f i c e  c o n n e c t e d  w i t h  i t ,  may 
n o t  b e  p u b l i s h e d  i n  a newspaper  e x c e p t  unde r  
w r i t t e n  a u t h o r i t y  from t h e  head  of t h e  d e p a r t -  
men t ;  and a b i l l  f o r  a d v e r t i s i n g  o r  p u b l i c a t i o n  
may n o t  b e  p a i d  u n l e s s  t h e r e  is  p r e s e n t e d  w i t h  
t h e  b i l l  a c o p y  of t h e  w r i t t e n  a u t h o r i t y . "  

An a g e n c y  head  may d e l e g a t e  t h e  a p p r o v a l  a u t h o r i t y  r e q u i r e d  
by  44 U.S.C. S 3702. 5 U.S.C. S 3 0 2 ( b ) ( 2 ) .  

A l o n g  and c o n s i s t e n t  l i n e  of d e c i s i o n s  h a s  h e l d  t h a t ,  
unde r  t h e  p l a i n  terms of t h e  s t a t u t e ,  a v o u c h e r  c a n n o t  be 
p a i d  n o r  c a n  a claim by a newspaper  b e  a l l o w e d  u n l e s s  t h e  
p r i o r  w r i t t e n  a u t h o r i t y  r e q u i r e d  b y  s e c t i o n  3702 h a s  b e e n  
o b t a i n e d .  Also, i n  v i e w  of t h e  m a n d a t o r y  l a n g u a g e  of  t h e  
s t a t u t e ,  a f t e r - t h e - f a c t  a p p r o v a l  or a t t e m p t e d  r a t i f i c a t i o n  is  
n o t  s u f f i c i e n t  t o  remove t h e  s t a t u t o r y  b a r  a g a i n s t  payment .  
5 Comp. Dec. 1 6 6  ( 1 8 9 8 ) ;  3 Comp. Gen. 737 ( 1 9 2 4 ) ;  4 Comp. 
Gen. 841 ( 1 9 2 5 ) ;  1 7  Comp. Gen. 693 ( 1 9 3 8 ) ;  35 Comp. Gen. 235 
( 1 9 5 5 ) .  As a n  e a r l y  Comptroller o f  t h e  T r e a s u r y  n o t e d ,  " I f  
any s t a t u t e  i s  m a n d a t o r y  t h i s  i s  * * *. ' I  5 Comp. Dec., sup ra ,  
a t  1 6 8 .  The s t a t u t e  d o e s  n o t  permit any except ion f o r  h a r d -  
s h i p .  4 Comp. Gen. 841 ,  supra.  If an a g e n c y  c a n n o t  p a y  t h e  
newspaper d i r e c t l y ,  i t  fo l lows  t h a t  a n  employee who pays t h e  
newspaper  f rom personal f u n d s  may n o t  be r e i m b u r s e d .  60  Comp. 
Gen. 379 ( 1 9 8 1 ) .  

The p r o h i b i t i o n  i n  s e c t i o n  3702 a p p l i e s  t o  t h e  p u b l i c a t i o n  
of a d v e r t i s e m e n t s  i n  a "newspaper  . I 1  T h i s  i n c l u d e s  n e w s p a p e r s  
d e v o t e d  e x c l u s i v e l y  t o  s p e c i a l i z e d  f i e l d s  o f  a c t i v i t y  i f  t h e y  
i n c l u d e  "news and i n f o r m a t i o n  of  a g e n e r a l  and c u r r e n t  n a t u r e  
s u c h  a s  may b e  found i n  t h e  o r d i n a r y  newspaper . "  26 Comp. 
Gen. 76 ( 1 9 4 6 ) .  S e e  a l s o  25 Comp. Gen. 734 ( 1 9 4 6 ) ,  h o l d i n g  
t h a t  t h e  e n t e r t a i n m e n t  j o u r n a l  " V a r i e t y "  i s  a "newspaper  . 'I  A 
t e l e p h o n e  d i r e c t o r y ,  however ,  i s  n o t  a "newspaper  ." 22 Comp. 
Gen. 606 ( 1 9 4 3 ) .  Nor i s  a b u s i n e s s  d i r e c t o r y  p u b l i s h e d  b y  a 
p o l i c e  b e n e v o l e n t  a s s o c i a t i o n  (B-182938-O.M., F e b r u a r y  26 ,  
1 9 7 5 ) ;  n o r  a h i g h  s c h o o l  year-book o r  h i g h  s c h o o l  "newspaper"  
d i s t r i b u t e d  t o  t h e  s t u d e n t s  and s t a f f  and c o n t a i n i n g  most ly  
items o f  i n t e r e s t  t o  t h e  s t u d e n t s  and t e a c h e r s  (B-187099-O.M., 
F e b r u a r y  2 ,  1 9 7 7 ) .  
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The prohibition of 44 U.S.C. § 3702 applies to all 
departments, agencies, boards, commissions, or establishments 
of the executive branch. 60 Comp. Gen. 379 (1981); 27 Comp. 
Dec. 134 (1920); 25 Comp. Dec. 348 (1918); 5 Comp. Dec. 700 
(1899); B-126299, January 5, 1956. It does not, however, 
apply to a legislative branch agency. E-194074, April 11, 
1979 (National Commission on Air Quality). 

In recent years, GAO has recognized the equitable 
position of the newspapers in claims under section 3702 in 
that they provided a service in good faith upon the request 
(albeit unauthorized) of a Government official and the Govern- 
ment received the 'benefit of  that service. Thus, while the 
claims still cannot be allowed administratively, the Comp- 
troller General will submit them to Congress with a recom- 
mendation for the enactment of relief legislation under the 
Meritorious Claims Act (infra, this Chapter). B-160052, 
January 22, 1969; R-181337, November 25, 1974; B-183675, 
August 27, 1975; B-184667, September 25, 1975; B-196440, 
April 3, 1980; B-199696, September 4 ,  1980; B-199453, 
October 2, 1980; B-199465, October 9, 1980; B-199801, 
October 21, 1980 . 

GAO has expressed the opinion that the application of 
current procurement procedures should be adequate to safe- 
guard the Government's interests, and has recommended that 
44 U.S.C. § 3702 be repealed or at least that ratification be 
authorized. B-181337(2), November 25, 1974; B-114829, 
October 2, 1978; B-203115, May 8, 1981. 

As noted above, an agency head may delegate the authority 
to approve advertisements. A line of ,early cases recognized 
that an agency head may, by order or regulation, authorize 
subordinate officials, such as officials at geographically 
dispersed field stations, to place or approve advertisements. 
The order may be general or specific and may or may not 
designate the newspapers by name, but it should be limited as 
to territory and the number of newspapers to be employed. 
The order should also direct the officials to whom it is 
addressed to place the advertisements in writing. 27 Comp. 
Dec. 134 (1920); 19 Comp. Dec. 628 (1913); 13 Comp. Dec. 446 
(1907). The cases give specific illustrations. Taking 
advantage of the device suggested in these early cases could 
eliminate many claims arising under 44 U.S.C. 5 3702. 
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(11) Claims fo r  Damage t o  Leased Property 

Where t h e  United S t a t e s  e n t e r s  i n t o  a leasehold agreement, 
the  v a l i d i t y  and the  cons t ruc t ion  of the  l e a s e  and i t s  conse- 
quences on t h e  r i g h t s  and ob l iga t ions  of t h e  p a r t i e s  present  
ques t ions  of Federal law which  cannot be con t ro l l ed  by t h e  law 
of any S t a t e .  B-174588, September 6 ,  1 9 7 2 .  

Claims aga ins t  t h e  Government fo r  damage t o  leased r e a l  
p roper ty  f r equen t ly  a r i s e  from t h e  Government's agreement i n  
the  l e a s e  t o  surrender the leased premises i n  some designated 
condi t ion  of r e p a i r ,  gene ra l ly  e i t h e r  i n  good order  and r e p a i r ,  
or i n  t he  same s t a t e  and condi t ion a s  when received.  T h i s  
general  covenant t o  surrender the  premises i n  good condi t ion 
or r e p a i r ,  however, i s  f requent ly  express ly  q u a l i f i e d .  Most 
o f t e n  t h e r e  i s  an express  exception of usual wear and t e a r ,  
ac t ion  of t h e  elements,  and a c t s  of God. Eecause t h e  phrase 
"wear and t e a r "  cannot be extended t o  include i n j u r i e s  from 
the  Government's improper or excessive m i s u s e  and abuse of the  
proper ty ,  t he  United S t a t e s  may sometimes be l i a b l e  f o r  the  
c o s t  of r e s to r ing  t h e  property.  See, e .g . ,  B-177989-O.M., 
March 23 ,  1973 .  Claims fo r  damages t o  or  f o r  r e s t o r a t i o n  of 
leased proper ty ,  however, m u s t  be considered i n  l i g h t  of t h e  
purpose f o r  which t h e  property was leased .  That i s ,  the  
Government i s  not l i a b l e  u n l e s s  t h e  damage i s  over and above 
the  normal wear and t e a r  inc ident  t o  the  purpose f o r  which the  
property was leased .  5 Comp. Gen. 526  ( 1 9 2 6 ) ;  4 Comp. Gen. 211 
( 1 9 2 4 ) ;  E-192230,  Eovember 27 ,  1978. 

The Government's l i a b i l i t y  does not  de r ive  s o l e l y  from 
t h e  terms of t h e  l e a s e .  Even i n  t h e  absence of s p e c i f i c  "good 
r epa i r "  and "ordinary wear and t e a r "  c l auses ,  u n l e s s  t he  l e a s e  
express ly  provides  t o  t h e  cont ra ry ,  t h e r e  i s  i n  every l e a s e  an 
implied ob l iga t ion  on  the  tenant  t o  surrender the  leased pro- 
p e r t y  a t  t h e  end  of t he  tenancy i n  a s  good condi t ion  a s  a t  the  
beginning of t h e  tenancy, except f o r  reasonable wear and t e a r  
and damage over which the  tenant  had no con t ro l .  2 5  Comp. 
Gen. 349  (1945);  26 Comp. Gen. 585 ( 1 9 4 7 ) .  One way t o  de t e r -  
m i n e  compliance w i t h  t h i s  requirement, whether express  or  
implied,  i s  t o  compare the i n i t i a l  and terminal  inspec t ion  
surveys.  B-193722,  March 2 9 ,  1 9 7 9 .  

Some l e a s e  provis ions  may permit t h e  Government t o  make 
a cash payment i n  l i e u  of r e s t o r a t i o n  so  long a s  the  payment 
does not  exceed the  diminution i n  value of t he  premises 
r e s u l t i n g  from t h e  Federal use and occupancy. However, the  
f a c t  t h a t  t he  premises may have d i m i n i s h e d  i n  value does n o t ,  
i n  and of  i t s e l f ,  c r e a t e  a l i a b i l i t y  t o  pay r e s t o r a t i o n  c o s t s  
equal t o  t h e  diminution i n  value.  Rather, t h e  diminution i n  
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value of the premises resulting from the Government's use and 
occupancy merely serves to limit the amount of any restoration 
payments. B-181236, October 20, 1977. 

The lease may require timely notice of the lessor's 
demand for restoration. If s o ,  compliance with the notice 
requirement will be a condition precedent to the lessor's 
restoration rights. 6 Comp. Gen. 533 (1927). However, if 
there has been substantial compliance with the notice 
requirement--that is, if notice is given within a reasonable 
time after the premises were vacated--and if the lessor's 
failure to strictly comply with the requirement does not 
affect the merits of the restoration claim or operate to the 
prejudice of the United States, the failure will not operate 
to defeat an otherwise proper restoration claim. 26 Comp. 
Gen. 585, 588 (1947); 40 Comp. Gen. 300, 304 (1960). The 
"reasonable notice" principle would generally apply even in 
the absence of a notice requirement in the lease. 26 Comp. 
Gen. 585, 588, supra. 

land so long as its occupancy continues, restoration claims 
should generally not be settled until the Government's occu- 
pancy rights terminate. 40 Comp. Gen. 300 (1960) (failure to 
give timely notice of demand for restoration held not to 
destroy lessor's restoration rights where Government continued 
to occupy premises under subsequent lease). Thus, where the 
Government occupies land under a lease and decides to subse- 
quently acquire the land in fee simple by condemnation, and 
the fair compensation value of the land is to be based on the 
current value of the property as if it was in an undamaged 
condition, claims for restoration of  the land cannot be paid 
so long as the Government continues to occupy the premises 
under the lease. B-181236, supra. If, however, improvements 
to the land have been completely destroyed and the Government 
does not intend to restore them, the considerations which 
mandate delaying claims for damage to the land itself do not 
exist with regard to the obligation to restore the improve- 
ments. Thus, claims for the restoration of  the improvements 
in B-181236, supra, could be settled without awaiting the 
Government's acquisition by condemnation. 

Because the Government can restore or further destroy 

Although land with improvements and appurtenances is 
ordinarily considered a single unit for valuation purposes 
(the "unit rule"), departures from the unit rule have been 
permitted in appropriate circumstances. One such circumstance 
where improvements can be valued apart from the rest of the 
premises to settle a restoration claim is where the improve- 
ments have been completely lost or destroyed during a temporary 
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occupation by the Government, as in B-181236, supra. Claims 
for restoration of improvements only should be computed on the 
basis of the replacement or reproduction cost. Thus, in order 
to account for the ordinary wear and tear which has occurred 
over a period of years, it is necessary to depreciate the 
improvements' replacement value as determined on the termina- 
tion date of the lease so that the amount allowed reflects 
only the damage done by the Government to the improvements. 
B-181236, supra. 

Although a lease agreement may expressly exempt the 
Government from restoration liability for certain types of 
damage, if the Government subleases the property and later 
assesses its sublessee for the exempted damage, the Government 
may be found to hold such amounts as are assessed in construc- 
tive trust for the lessor. B-177989-O.M., March 23, 1973. 

Even if damage exceeds that attributable to normal wear 
and tear, the Government may avoid liability for restoration 
if the damage can be attributed to the lessor's breach of an 
express covenant in the lease to maintain the premises or 
property in good repair and tenantable condition. The Comp- 
troller General has held that a lessor's obligation to maintain 
premises or property in good repair and tenantable condition 
"embraces acts of repair to prevent a decline in the condition 
of the premises." 48 Comp. Gen. 289, 290 (1968); 21 Comp. 
Gen. 90 (1941). Painting has been held to be an expense of 
maintenance included within the "good repair" provisions of a 
lease. 48 Comp. Gen. 289, supra; 21 Comp. Gen. 90, supra; 
6 Comp. Gen. 215 (1926). 

If the Government incurs expenses for painting or other 
services which a lessor is obligated to perform under a lease 
but has failed or refused to perform, the costs may be 
recovered by setoff against payments to be made under the 
lease. 48 Comp. Gen. 289 (1968); 15 Comp. Gen. 1064 (1936). 

Where there is a factual dispute involving either 
discrepancies in the extent of damage, the cost of repairs, 
or the kind and extent of repair necessary in order to restore 
items to their original condition less ordinary wear and tear, 
a claimant must satisfactorily establish his claim by convinc- 
ing evidence. If a claimant is unable to meet the burden of 
proof, the Comptroller General will accept the findings of 
fact of the administrative report submitted by the Government 
agency involved. B-193722, March 29, 1979; B-192230, 
November 27, 1978; B-169876, July 12, 1972. 
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Finally, the very existence of a landlord-tenant relation- 
ship may be an issue. A 1964 decision involved a claim by the 
University of Mississippi for damage to University property 
resulting from the occupation of the University by Federal 
troops under Presidential order. The University argued that 
the occupation constituted an implied contract of lease and 
thus created a landlord-tenant relationship. Under this 
theory, the Government was under an implied obligation to 
return the premises in the same condition as they were in when 
Federal occupancy began, reasonable wear and tear excepted. 
Noting the University's opposition to the presence of the 
Federal troops and the absence of any indication in the record 
that the united States contemplated paying rent, GAO found no 
basis to allow the claim under the implied lease theory absent 
a judicial determination. However, GAO advised that the claim 
appeared cognizable under the Military Claims Act (infra, this 
Chapter). 43 Comp. Gen. 711 (1964). 

Claims may also involve the rental of personal property. 
For an extensive discussion of early bailment cases, see 
A-89545-O.M., March 15, 1938. 
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(12) Cancelled Hotel Reservations 

a reasonable time prior to the dates of the reservations in- 
volves no liability on the part of the Government. 41 Comp. 
Gen. 780 (1962). However, a claim for the actual cost of 
unused hotel rooms may be allowed when (1) it is clear that 
the reservations were made by and on behalf of the Government; 
(2) there is sufficient basis to conclude that the making of 
reservations gave rise to a contractual relationship between 
the hotel and the Government; (3) the Government failed to 
cancel within a reasonable time; and ( 4 )  the hotel attempted 
to mitigate its damages. 

Ordinarily the cancellation of hotel reservations within 

Allowable claims must be distinguished from cases in 
which an employee is reimbursed on a per diem basis and makes 
a hotel or motel reservation himself or through an agent on 
his behalf. When such circumstances arise, the Comptroller 
General will deny payment on the theory that the Government 
was not a party to the agreement. 48 Comp. Gen. 75 (1968). 
The distinction is between cases in which a block reservation 
is made on a contractual basis between the Government and the 
hotel through official administrative action, and cases in 
which the agreement is essentially one between the individual 
and the hotel, even though the reservation may have been made 
by some other Government employee on the traveler's behalf. 
Thus, in B-190503-O.M., December 19, 1977, a member of the 
Casualty Branch on an Army post, determined by the Army to 
have been acting "in his official capacity," made motel 
reservations for an 11-member funeral detail. The bus carry- 
ing the detail broke down and the detail had to travel through 
the night to reach the funeral on time. The reservations were 
never cancelled and the motel held the rooms open. GAO viewed 
the agreement to reserve the rooms as an obligation of the 
Government and allowed the motel's claim for the cost of the 
rooms. Similarly, the Comptroller General has allowed payment 
for reservations made by military officials acting in their 
o.fficial capacity where the members for whom the reservations 
were made had been notified that, because of the nature of 
their mission, the reservations could not be altered without 
official approval. B-192767, May 3 ,  1979. 

B-181266, December 5 ,  1974, illustrates the type of 
situation in which a claim against the Government will not be 
allowed. An employee was scheduled to travel from Washington 
to Kansas City on official business and agency employees in 
Kansas City made a hotel reservation for him. The trip was 
cancelled and the Kansas City office cancelled the reservation 
but not until after the employee had been scheduled to arrive. 
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The situation was viewed as a transaction between the individ- 
ual and the hotel which did not obligate the Government. A 
similar decision is B-192804, December 18, 1978. 

Since claims may be allowed only on the basis of legal 
entitlement, it is necessary to find some contractual or 
similar binding agreement between the Government and the hotel 
whereby the Government agrees to either pay f o r  the rooms 
reserved or cancel within a reasonable time. However, evi- 
dence of the contractual arrangement need not necessarily be 
in writing. In B-194389-O.M., June 25, 1979, facts sufficient 
to establish at least a quasi-contractual relationship were 
considered sufficient. In that case, the reservations were 
initially made by telephone. Later, an advance party in- 
spected and approved the accommodations and follow-up tele- 
phone calls were made to remind the hotel of the booking. 
The hotel relied on the conduct and representations of the 
Government, and incurred a loss as a result of that reliance. 
GAO concluded that the booking was viewed by the parties as 
more than only tentative, and that a contractual relationship 
existed despite the absence of written evidence. On the other 
hand, where such facts do not exist, even subsequent issuance 
of a purchase order by the Government will not provide adequate 
evidence of a contract. B-181266, December 5, 1974. 

Once the existence of a contractual agreement to either 
pay for the rooms reserved or cancel within a reasonable time 
is established, the Government can avoid liability only by 
showing that the time of cancellation was reasonable. What is 
"reasonable" depends on the specific circumstances involved. 
For example, in 41 Comp. Gen. 780 (1962), payment was approved 
for unused rooms when the reservations were cancelled late in 
the afternoon of the day for which the rooms had been reserved, 
and the hotel was unable to rent all the rooms after the re- 
ceipt of the cancellation notice. That holding was followed 
in 51 Comp. Gen. 453 (1972), in which the reservations were 
cancelled a week ahead but it was found that the hotel was 
unable to use the space reserved by the Government despite 
attempts to do so. Other circumstances such as special events 
taking place in the city and the relative difficulty 
of re-letting accommodations on short notice may also have a 
bearing on reasonableness. B-194389-O.M., June 25, 1979. 

The hotel must generally attempt to mitigate its l o s s ,  
and its attempts to do so will be relevant in evaluating the 
claim. For example, in one case when the hotel received three 
days notice of the cancellation of all accommodations being 
held, it immediately took steps to insure that the cancelled 
accommodations were re-let. By moving some guests, utilizing 
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i t s  waiting l i s t ,  and accepting new bookings f o r  t h e  vacan- 
c i e s ,  t h e  h o t e l  was a b l e  t o  r e - l e t  t h e  major i ty  of t h e  rooms 
cancel led.  These  e f f o r t s  were h e l d  s u f f i c i e n t  t o  discharge 
t h e  h o t e l ' s  du ty  t o  mi t iga t e  i t s  l o s s e s .  B-194389-O.M., 
June 2 5 ,  1979.  See a l s o  4 1  Comp. Gen. 780 and 51 Comp. 
Gen. 453, supra.  

The  Government's l i a b i l i t y  f o r  cancel led h o t e l  reserva- 
t i o n s  w i l l  o r d i n a r i l y  be l i m i t e d  t o  t h e  a c t u a l  c o s t  of t he  
rooms. B-121198, August 1, 1955. Certain o the r  elements of 
damage may be allowed i f  i t  can be e s t ab l i shed  t h a t  they 
represent  a l i a b i l i t y  of t h e  h o t e l  r ega rd le s s  of occupancy. 
T h u s ,  a Value Added Tax and a s e r v i c e  charge were allowed on 
a claim by a ho te l  i n  London. The  t ax  was based on revenues 
received by t h e  h o t e l  and payment of t h e  claim counted a s  
revenue. The s e r v i c e  charge represented s t a f f  wages f o r  
w h i c h  t h e  h o t e l  was a l s o  l i a b l e  r ega rd le s s  o f  occupancy. 
B-194389-O.M., J u n e  2 5 ,  1979.  However, l o s s  of an t i c ipa t ed  
p r o f i t s  and miscellaneous revenue is  too  remote and specula- 
t i v e  and is  not  allowable.  B-121198, supra.  In te res t  a l s o  w i l l  
no t  be allowed. B-194389-O.M., supra.  
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(13) Government Checks 

(a) NO Time Limit on Negotiating Government Checks 

By statute, there is no time limit on negotiating a 
Government check. 31 U.S.C. § 132(a) provides: 

"All checks heretofore or hereafter drawn on 
the Treasurer of the united States, including 
those drawn by wholly owned and mixed-ownership 
Government corporations, shall be payable without 
limitation of time: Provided, That where on pre- 
sentation of any check for payment the Treasurer 
of the United States is on notice of a doubtful 
question of law or fact the payment of such check 
shall be deferred pending settlement by the General 
Accounting Off ice. I' 

The point is further emphasized in 31 U.S.C. is 132(c), which 
specifies that the Barring Act, 31 U.S.C. s 71a (supra, this 
Chapter), does not apply to Government checks. 

The operation of this principle is illustrated in 
B-140628, September 24, 1959. In that case, a bank in Nigeria 
asked to be released from its obligation on a bond it had 
executed indemnifying the United States against any and all 
claims arising from a certain Treasury check issued in 1942. 
The check had been indorsed by the payee in favor of an 
African business concern and was subsequently lost in transit, 
presumably due to enemy action in world War 11. The bank had 
executed the indemnity bond in connection with the issuance by 
the united States of a substitute check a few years later. 
The bank sought release from the bond in view of the length of 
time it had been outstanding. Citing 31 u.S.C. 5 132, the 
Comptroller General pointed out that "the right to payment on 
the original check has not been entirely extinguished." Accord- 
ingly, the bank's request that its indemnity be cancelled was 
denied. 

Checks drawn on "designated depositaries" are covered in 
31 U.S.C. § 132(b). A "designated depositary" is a commercial 
bank or  banking institution designated by the Treasury Depart- 
ment to hold Government funds for the account of the United 
States. If a check drawn on a designated depositary has not 
been paid by the end of the fiscal year following the fiscal 
year in which the check was issued, the amount must be with- 
drawn from the depositary and deposited for credit to a 
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consolidated Treasury account. 15/ Claims for the proceeds 
of unpaid checks are payable from this consolidated account 
only upon settlement by GAO. This does not mean that all 
transactions involving "stale" designated depositary checks 
require GAO settlement. The distinction is between trans- 
actions which involve claims for the proceeds of a check and 
transactions which represent mere bookkeeping adjustments. 
GAO settlement is required in the former situation but not 
the latter. B-112924-O.M., May 13, 1974; B-112924-O.M., 
July 6, 1973. 

Thus, "stale check" transactions require GAO settlement 
in two situations: 

(1) Claims for the proceeds of checks drawn on 
designated depositaries after the funds have been withdrawn 
and deposited into Treasury account 20x6045 (31 U.S.C. 
§ 132(b))- 

(2) Claims for the payment of a check drawn on the 
Treasurer of the United States involving doubtful questions 
of law 0 1  fact (31 U.S.C. 5 132(a)). See B-112924, May 6, 
1975. 

Section 132 cannot form the basis for a claim where the 
check itself is not available. B-201707, July 14, 1981. 

Lost Checks 

If a Government check is lost or destroyed, statutory 
authority and procedures exist for obtaining a substitute 
check. The authority and procedures are summarized in 
Chapter 12, Section D, this Manual, with respect to judgment 
checks. They are equally applicable to other Government 
checks . 

(c) Statutes of Limitations on Certain Check Claims 

The statute of limitations applicable to claims against 
the United States on Government checks is found at 31 U.S.C. 
§ 122, which provides in pertinent part: 

- 15/ The consolidated account is 20x6045. See Treasury 
Department Fiscal Requirements Manual (TFRM), Vol. I, 
Part 4, Chapter 8000. 
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"Hereaf ter  a l l  c la ims on account of any check, 
checks,  warrant ,  or warrants appearing from t h e  
records of t h e  General Accounting Off ice  or  t h e  
Treasury Department t o  have been pa id ,  s h a l l  be 
barred i f  no t  presented t o  t h e  General Accounting 
Off ice  or  t h e  Treasurer of t he  United S t a t e s  w i t h i n  
s i x  years  a f t e r  t h e  d a t e  of issuance of t h e  check, 
checks, warrant ,  o r  warrants involved. * * * I' 

I n  33 Comp. Gen. 684 (1953) ( a  l e t t e r  t o  t h e  heads of 
Government departments and agenc ie s ) ,  t h e  Comptroller General 
emphasized t h a t  t h e  s t a t u t e  precludes GAO from consider ing 
claims: 

"not  received i n .  Dresented t o .  or f i l e d  w i t h  the  
General Accounting- Off ice  w i t h i n  t h e  s t a t u t o r y  
Deriod of l i m i t a t i o n .  Also. t he  c o u r t s  have held 
kha t  a governmental o f f  i c i a i  o r d i n a r i l y  l a c k s  
power t o  waive s t a t u t o r y  l i m i t a t i o n s  enacted f o r  
t h e  Government's benef i t . "  (Emphasis i n  o r i g i n a l , )  

Legis la t ion  i n  1 9 5 7  amended sec t ion  1 2 2  t o  permit f i l i n g  w i t h  
t h e  Treasurer .  

GAO has  a l s o  taken a pos i t i on  a g a i n s t  g ran t ing  except ions 
t o  t h e  s t a t u t o r y  bar .  I n  B-169097, March 1 0 ,  1 9 7 0 ,  t h e  Comp- 
t r o l l e r  General was asked f o r  comments on a p r i v a t e  r e l i e f  b i l l  
f o r  a r e t i r e d  Federal employee. The former employee claimed 
the  proceeds of  a refund check i s s u e d  i n  the  sum of c e r t a i n  
d i s a b i l i t y  fund con t r ibu t ions  which had been deducted from h i s  
s a l a r y .  Government records e s t ab l i shed  t h a t  a check  i n  t h e  
proper amount was drawn, s e n t  t o  t h e  c la imant  a t  h i s  proper 
address ,  subsequently paid and then destroyed a s  authorized by 
law, b u t  t h e  employee never the less  claimed t h a t  h e  never received 
the  refund. There was no record t h a t  t h e  r e t i r e e  had f i l e d  a 
claim e i t h e r  w i t h  GAO or  t he  Treasury Department w i t h i n  t h e  
six-year l i m i t .  I n  dec l in ing  t o  support  enactment of t h e  p r i v a t e  
l e g i s l a t i o n ,  t h e  Comptroller General s t a t e d :  

" I t  has no t  been t h e  po l icy  of our Off ice  t o  
recommend enactment of p r i v a t e  b i l l s  * * * f o r  t h e  
r e l i e f  of c la imants  whose claims a r e  barred under 
such s t a t u t e s  of l i m i t a t i o n .  B i l l s  f o r  t h a t  pur- 
pose, i f  enac ted ,  would c o n s t i t u t e  p r e f e r e n t i a l  
l e g i s l a t i o n  and would t e n d  t o  d e f e a t  t he  purposes 
f o r  which the  bar r ing  s t a t u t e  was o r i g i n a l l y  
enacted,  one of which is t o  r e l i e v e  t h e  Government 
from consider ing claims a f t e r  i t  has l o s t  i t s  r i g h t  
of recourse a g a i n s t  t h e  endorsers  of t he  check  and, 
a s  i n  t h i s  c a s e ,  a f t e r  some of the  r e l a t e d  
Government records have been destroyed . I 1  
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Under the  terms of t he  s t a t u t e ,  t h e  six-year bar only 
a p p l i e s  t o  checks "appearing * * * t o  have been paid." I n  
B-180143, February 2 6 ,  1 9 7 4  ( a  claim f o r  t he  proceeds of 
c e r t a i n  m i l i t a r y  a l lo tment  checks) ,  t h e  Comptroller General 
explained t h a t  t h i s  determination depends on w h e t h e r  a check 
appears o n  t h e  Treasury Department's "outs tanding check l ist ."  
I f  a check i s  not included on the  outstanding l i s t ,  i t  i n d i -  
c a t e s  t h a t  on some p r i o r  d a t e  t h e  check was e i t h e r  paid or  a 
s u b s t i t u t e  was i s s u e d .  Therefore,  a claim on a check which  
does not appear on Treasury ' s  outs tanding l i s t  m u s t  be f i l e d  
w i t h i n  s i x  years  of i t s  d a t e  of i s sue ,  o r  be forever  barred. 
I n  t h e  c i t e d  case ,  although t h e  s t a t u t e  of  l i m i t a t i o n s  was 
t o l l e d  by t h e  S o l d i e r s '  and S a i l o r s '  C i v i l  Rel ief  A c t  of 1 9 4 0  
( s e e  Sect ion B(1), t h i s  Chapter ) ,  t h e  claim had not  been 
f i l e d  w i t h i n  s i x  years  of t h e  c la imant ' s  separa t ion  from 
a c t i v e  m i l i t a r y  s e r v i c e  and was accordingly barred.  See a l s o  
B-168491, December 15,  1 9 6 9 ;  B-201707, J u l y  1 4 ,  1981.  

I n  B-174370,  February 2 2 ,  1 9 7 2 ,  t h e  t o l l i n g  of t h e  
s t a t u t e  by t h e  S o l d i e r s '  and S a i l o r s '  C i v i l  Rel ief  Act 
required t h a t  a claim f o r  mustering-out pay, presented w i t h i n  
s i x  yea r s  of m i l i t a r y  re t i rement ,  be considered t imely f i l e d .  
However, i n  n o t i n g  t h a t  f i l i n g  w i t h i n  t h e  s t a t u t o r y  l i m i t  
does not  guarantee favorable  ac t ion  on t h e  claim i t s e l f ,  the  
Comptroller General s t a t e d ,  " t h e  mere suspension o r  t o l l i n g  
of a s t a t u t e  of l i m i t a t i o n s  does not  p e r f e c t  an otherwise 
unsupported claim." I n  t h i s  case t h e  claim was denied 
because t h e  checks were not on the  outs tanding l i s t  and the  
claimant  could not  present  evidence t o  r e b u t  t h e  r e s u l t i n g  
presumption t h a t  t h e  checks had been properly negot ia ted .  

A s imi l a r  l i m i t a t i o n  period t o  t h a t  provided by 31 U.S .C .  
s; 1 2 2  is  appl icable  t o  t h e  U n i t e d  S t a t e s  w i t h  r e spec t  t o  cour t  
a c t i o n s  brought by the  Government t o  enforce t h e  l i a b i l i t y  of 
any endorser ,  t r a n s f e r o r ,  depos i ta ry ,  o r  f i n a n c i a l  agent i n  
ca ses  involving a forgery  or  o ther  unauthorized use of Federal 
checks. 31  U.S.C.  S 1 2 9  p r o h i b i t s  t he  Government from bring- 
i n g  such cour t  a c t i o n s  a f t e r  s i x  years  from the  d a t e  t h e  check 
was presented f o r  payment. The  s t a t u t e  provides:  

"NO proceeding i n  any cour t  s h a l l  be brought 
by the  U n i t e d  S t a t e s  or  by any agency or  o f f i c i a l  
of the  United S t a t e s  t o  enforce t h e  l i a b i l i t y  o f  
any endorser ,  t r a n s f e r o r ,  o r  depos i ta ry ,  o r  f inan-  
c i a l  agent ,  a r i s i n g  ou t  of a forged or  unauthorized 
s igna tu re  or  endorsement upon or  a l t e r a t i o n  of any 
c h e c k ,  checks, warrant ,  o r  warrants i s s u e d  by t h e  
Secre ta ry  of t he  Treasury,  t h e  Postmaster General, 
t he  uni ted S t a t e s  Pos ta l  Serv ice ,  t h e  Treasurer 
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and Ass i s t an t  Treasurers  of t h e  united S t a t e s ,  or 
by d isburs ing  o f f i c e r s  and agents  of t h e  U n i t e d  
S t a t e s ,  un less  such proceeding is  commenced w i t h i n  
s i x  yea r s  a f t e r  t h e  p re sen ta t ion  t o  t h e  Treasurer of 
t he  uni ted S t a t e s  or  o ther  drawee of such issued 
checks o r  warrants  f o r  payment of such check, 
checks, warrant ,  o r  warrants ,  o r  un less  w i t h i n  
t h a t  period w r i t t e n  n o t i c e  s h a l l  have been given 
by t h e  United S t a t e s  o r  an agency thereof  t o  such 
endorser ,  t r a n s f e r o r ,  o r  depos i t a ry ,  o r  f i n a n c i a l  
agent of a claim on account of such l i a b i l i t y .  
Unless a cour t  proceeding s h a l l  have been brought 
or s u c h  no t i ce  given w i t h i n  t h e  period prescr ibed 
i n  t h i s  s e c t i o n ,  any claim a g a i n s t  such endorser ,  
t r a n s f e r o r ,  o r  depos i t a ry ,  o r  f i n a n c i a l  agent on 
account of  such l i a b i l i t y  s h a l l  be forever  barred: 
Provided, That i n  connection w i t h  any claim pre- 
sented t o  t h e  General Accounting Off ice  or  t h e  
Treasurer of t h e  u n i t e d  S t a t e s  w i t h i n  t h e  time 
l i m i t a t i o n  prescr ibed by s e c t i o n  1 2 2  of  t h i s  t i t l e ,  
t he  period w i t h i n  w h i c h  such a proceeding may be 
brought o r  such n o t i c e  given s h a l l  be extended by 
an add i t iona l  one hundred and e i g h t y  days,  and 
unless  such n o t i c e  s h a l l  be given o r  a cour t  
proceeding brought w i t h i n  such extended period any 
claim a g a i n s t  such endorser ,  t r a n s f e r o r ,  depos i t a ry ,  
or f i n a n c i a l  agent on account of  such l i a b i l i t y  
s h a l l  be forever  barred."  

The l i m i t a t i o n  of 31 U.S.C.  S 1 2 9  may be r e l evan t  i n  
consider ing c e r t a i n  c laims a g a i n s t  t h e  U n i t e d  S t a t e s .  I n  
B-145720 ,  J u n e  1 3 ,  1 9 6 1 ,  a claim was f i l e d  i n  1 9 6 0  fo r  t he  
proceeds of a c h e c k  issued i n  1952 .  The s ix-year  l i m i t a t i o n  
of 31 u . S . C .  S 1 2 2  had been t o l l e d  by t h e  S o l d i e r s '  and 
S a i l o r s '  C i v i l  Rel ief  Act s o  t h e  claim was no t  time-barred. 
Since the  claimant could o f f e r  no evidence t o  support  t h e  
p o s s i b i l i t y  o f  fo rge ry ,  t h e  claim was denied. F a i l u r e  t o  
f i l e  t h e  claim fo r  more than six yea r s ,  however, provided 
another reason f o r  disallowance even though i t  d i d  no t  r e s u l t  
i n  bar r ing  t h e  claim. The Comptroller General advised t h e  
c la imant  t h a t  "your de lay  i n  f i l i n g  your claim n u l l i f i e d  t h e  
Government's r i g h t  of recourse aga ins t  t h e  indor se r s  under 
* * * 31 U.S.C.  1 2 9 . "  See a l s o  8-165756, February 4 ,  1 9 6 9 ,  
affirmed upon recons idera t ion ,  B-165756, Apri l  21 ,  1 9 6 9 .  

( d )  Forged or Altered Checks 

I n  consider ing claims involving forged or  a l t e r e d  checks,  
t h e  Comptroller General w i l l  apply e s t ab l i shed  law r e l a t i n g  t o  
negot iab le  instruments and the  r i g h t s  of a holder i n  d u e  course. 
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I n  3 Comp. Gen. 6 2 6  ( 1 9 2 4 ) ,  t h e  Comptroller General 
considered the  r i g h t s  of a holder i n  due course i n  a case 
where t h e  payee of a Government check f r audu len t ly  r a i sed  the  
amount from $153.83 t o  $653.83. The City National Bank of 
Tuscaloosa, Alabama, the  claimant i n  t h i s  c a s e ,  accepted t h e  
check and c red i t ed  t h e  payee 's  account f o r  t h e  higher amount. 
Subsequently t h e  bank s e n t  the  check t o  the Federal Reserve 
Bank of Atlanta  and was given c r e d i t  f o r  $653.83. However, 
when t h e  Treasury Department discovered t h e  a l t e r a t i o n  and 
made a demand on the  bank, i t  refunded the  e n t i r e  amount t o  
t h e  Government. I t  was determined t h a t  t he  bank, a s  a holder 
i n  d u e  course,  was e n t i t l e d  t o  payment of $153.83 on the  
forged check. Following general  negot iab le  instruments law, 
t h e  Comptroller General s t a t e d  t h a t  ''a holder o f  the  in s t ru -  
ment i n  due course * * * not  a pa r ty  t o  the  a l t e r a t i o n  may 
enforce payment of i t  according t o  i t s  o r i g i n a l  tenor." 

I n  B-133923-O.M., November 1 8 ,  1 9 5 7 ,  the  amount of a 
Government check which was apparent ly  i r r e g u l a r  when i s s u e d  
was increased by the  payee. Noting the  considerable  s k i l l  
used by the  forger  i n  t h i s  ins tance ,  GAO found t h a t  t h e  claim- 
a n t  had no no t i ce  of the  a l t e r a t i o n .  Therefore,  t h e  claimant 
q u a l i f i e d  a s  a holder i n  d u e  course and could enforce payment 
of the  o r i g i n a l  amount of the check under 3 Comp. Gen. 626  
above. 

On the  o ther  hand ,  i n  27 Comp. Gen.  674  ( 1 9 4 8 ) ,  the  
Comptroller General found t h a t  a claimant bank was on not ice  
of i r r e g u l a r i t i e s  on a check w h i c h  had been m a t e r i a l l y  a l t e r e d .  
I n  t h i s  c a s e ,  the  payee erased t h e  number " 3 "  and wrote "5" i n  
p e n c i l ,  r a i s i n g  the amount of the check by $ 2 0 0 .  Other 
e r a s u r e s  and penci l  marks were added ac ross  the  f ace  of the 
check, s u c h  t h a t  t h e  instrument could not  be considered "com- 
p l e t e  and regular  on i t s  face" when i t  was presented f o r  pay- 
ment. I n  concluding t h a t  the  bank d i d  not  q u a l i f y  a s  a holder 
i n  d u e  course ,  t he  Comptroller General s t a t e d  t h a t  the  a l t e r a -  
t i o n s  were s o  apparent "a s  would put an average prudent man on 
no t i ce  of t he  i r r e g u l a r i t y . "  Accordingly, the  bank was not 
e n t i t l e d  t o  reimbursement for  the  o r i g i n a l  a m o u n t  o f  t h e  check. 

I n  a case where the  amount of a Government check was 
r a i sed  by $5,  t h e  Comptroller General considered the  obl iga-  
t i o n  of the  payee who made the  a l t e r a t i o n .  The quest ion pre- 
sented i n  B-54418,  January 25, 1 9 4 6 ,  was whether the  payee 
would be required t o  refund the  e n t i r e  amount of t he  check a s  
o r i g i n a l l y  drawn or could simply refund the  amount of t h e  i n -  
c r ease .  The Comptroller General s t a t e d  "While a p a r t y  t o  a 
mater ia l  a l t e r a t i o n  cannot enforce payment, [ 3  Comp. Gen. 6261 
does n o t  necessa r i ly  requi re  recovery of t h e  o r i g i n a l  amount 
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of the altered check which has been paid." Under the parti- 
cular circumstances of the case, it was determined that the 
Treasury Department was authorized to accept a $5 money 
order from the payee in full settlement. However, this was 
viewed as an exception to Treasury's general procedure under 
which a payee who fraudulently altered a Government check was 
held to have extinguished the Government's obligation to him 
and was therefore no longer entitled to the original amount. 

A revolving fund, known as the "Check Forgery Insurance 
Fund," has been authorized to be established in the Treasury 
for making payments to an innocent payee or special indorsee 
where a check has been negotiated on a forged indorsement. 
31 U.S.C. § $  561-564. 
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(14) Voluntary Creditors 

A "voluntary creditor" for purposes of this discussion 
is someone who makes a payment from personal funds which he 
is not legally required or authorized to make, ostensibly on 
behalf of  the Government, and then claims reimbursement from 
the Government. The concept is related to subsection (b) of 
the Antideficiency Act which prohibits the acceptance by the 
Government of voluntary services. The Antideficiency Act is 
covered in detail in Chapter 5, this Manual. This subsection 
is limited to claims for reimbursement by persons who have 
made payments from personal funds. It is included in this 
Chapter because the cases invariably arise in the form of 
claims against the Government. The claimant is usually, but 
not necessarily, a Government officer or employee. 

The rule has been stated as follows: 

"The rule is well established that, except for 
certain personal services such as duly authorized 
travel expenses, payments must be made directly to 
the public creditor by an authorized disbursing 
officer of  the united States out of public funds 
and that no officer or employee of the Government 
can c rea te  a v a l i d  claim i n  h i s  favor by paying 
obligations of the United States from his own funds. 
[Citations omitted.] Exception to the rule has not 
been recognized except in cases involving the expen- 
diture of personal funds in the Government's 
interest under urgent and unforeseen emergencies." 
33  Comp. Gen. 20 ( 1 9 5 3 )  (B-115761). 

In other words, with limited exceptions, you cannot voluntarily 
pay something you think the Government should pay and expect to 
be reimbursed. 

If the payment in question is prohibited by law (either 
expressly prohibited by statute or beyond the agency's author- 
ity), a claim for reimbursement must be denied because no legal 
basis for reimbursement can exist where the agency could not 
have made the payment directly. In these situation, the 
"voluntary creditor" rule is usually cited as an additional, 
although secondary, basis for disallowance. Although the 
voluntary creditor rule is relevant, these are not "pure" 
voluntary creditor cases. 

An early decision, 3 Comp. Gen. 681 (1924), involved a 
claim by the Dry Branch Coal Company for the expense of hiring 
a private detective. A mine superintendent discovered that two 
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men had broken i n t o  t h e  Dry Branch pos t  o f f i c e  and t h a t  "one 
had been sho t  i n  t he  l e g  and t h e  o the r  had f l e d  up t h e  creek."  
He c a l l e d  a company o f f i c i a l  who, be ing  unable t o  con tac t  pos t  
o f f i c e  a u t h o r i t i e s ,  c a l l e d  a p r i v a t e  d e t e c t i v e .  (The dec is ion  . 
does no t  d i s c l o s e  why h e  d i d  not  c a l l  t he  p o l i c e . )  The detec-  
t i v e  pursued and apprehended t h e  suspec t  a s  he was about t o  
board a t r a i n .  The  company paid t h e  d e t e c t i v e  and f i l e d  a 
claim f o r  reimbursement. I n  v i e w  of t he  s t a t u t o r y  p roh ib i t i on  
aga ins t  t h e  employment of p r i v a t e  d e t e c t i v e s  ( 5  U.S .C .  S 3108; 
s ee  Chapter 3 ,  t h i s  Manual), t h e  claim had t o  be d e n i e d .  The 
dec is ion  f u r t h e r  s t a t e d :  

" [Tlhe  voluntary in t e rven t ion  of c la imant  i n  
t h e  matter  can not  opera te  t o  au tho r i ze  the  making 
i n d i r e c t l y  of a payment t h a t  could not  l e g a l l y  be 
made d i r e c t l y . "  3 Comp. Gen. a t  681.  

I n  2 Comp. Gen. 581 ( 1 9 2 3 ) ,  a Federal p roh ib i t i on  o f f i c e r  
f o r  t h e  S t a t e  of Indiana sought review of a p r i o r  se t t lement  
denying h i s  claim f o r  the  c o s t  of m a t e r i a l s  h e  had purchased 
i n  order  t o  p a i n t  n i n e  s i g n s .  N e  had painted t h e  s i g n s  f o r  
the Indiana Health Exposition a f t e r  S t a t e  o f f i c i a l s  asked him 
t o  maintain a p roh ib i t i on  booth a t  t h e  f a i r .  Concluding t h a t  
appropr ia t ions  fo r  the  enforcement of t he  National Prohib i t ion  
A c t  were not  a v a i l a b l e  f o r  t h e  expenses of p a r t i c i p a t i o n  i n  
f a i r s  o r  expos i t ions  without f u r t h e r  s t a t u t o r y  a u t h o r i t y ,  and 
a l s o  not ing t h e  voluntary c r e d i t o r  r u l e ,  t he  Comptroller 
General d e n i e d  t he  claim f o r  reimbursement. 

More r e c e n t l y ,  an employee of t h e  Environmental Protect ion 
Agency had c e r t a i n  n o t i c e s  placed i n  newspapers i n  v i o l a t i o n  of 
4 4  U.S.C. S 3 7 0 2  ( sup ra ,  t h i s  Chapter'). He paid t h e  newspapers 
from personal f u n d s  and f i l e d  a claim f o r  reimbursement. Since 
the  agency could not  have paid t h e  claim d i r e c t l y ,  t h e  Comp- 
t r o l l e r  General denied t h e  claim f o r  reimbursement, c i t i n g  
3 Comp. Gen. 6 8 1 ,  supra ,  and a l s o  t h e  voluntary c r e d i t o r  r u l e .  
60 Comp. Gen. 379 ( 1 9 8 1 ) .  

Cases have a l s o  a r i s e n  i n  the  contex t  of the  p roh ib i t i on  
aga ins t  paying from appropriated f u n d s  t h e  c o s t  of food 
furnished t o  Government employees without s p e c i f i c  a u t h o r i t y  
(see Chapter 3 ,  t h i s  Manual). I n  a case which predated t h e  
Postal  Reorganization Act of 1 9 7 1 ,  a Post Off ice  o f f i c i a l  
brought i n  carry-out  r e s t a u r a n t  food, purchased from personal 
f u n d s ,  f o r  a group of employees who were pres id ing  a s  e l e c t i o n  
o f f i c i a l s  a t  a union e l e c t i o n  which l a s t e d  well  p a s t  t he  normal 
dinner hour. The l i v e s  of t h e  employees were not  a s t a k e  and 
t h e y  were not  t h e r e  f o r  t he  purpose of p ro tec t ing  Government 
property.  I n  view of the  p roh ib i t i on  on furn ish ing  f r e e  food 
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t o  c i v i l i a n  employees, and f u r t h e r  not ing the  voluntary 
c r e d i t o r  r u l e ,  t h e  Comptroller General denied reimbursement. 
42  Comp. Gen.  1 4 9  ( 1 9 6 2 ) .  See a l s o  B-185159, December 1 0 ,  
1 9 7 5 ,  and B-129004,  September 6 ,  1 9 5 6 ,  s t a t i n g  the  r u l e  a s  
follows: 

" [Nlo  person i s  authorized t o  make himself a 
vo luntary  c r e d i t o r  of the United S t a t e s  by incur- 
r ing  and paying ob l iga t ions  of t he  Government which 
he i s  not l e g a l l y  required or  authorized t o  incur 
or pay and reimbursement the re fo r  gene ra l ly  i s  not  
authorized."  

However, an exception was permitted i n  another case 
involving food, 53 Comp. Gen. 7 1  ( 1 9 7 3 ) .  I n  t h a t  ca se ,  the  
unauthorized occupation of a b u i l d i n g  i n  w h i c h  t he  Bureau of 
Indian A f f a i r s  was located necess i ta ted  the  assembling of a 
cadre of General Services  Administration s p e c i a l  p o l i c e ,  who 
spent  t h e  whole n i g h t  t he re .  Agency o f f i c i a l s  purchased and 
brought i n  sandwiches and cof fee  f o r  t he  cadre.  GAO concluded 
t h a t  i t  would not  quest ion t h e  agency's determination t h a t  the  
expenditure was inc iden ta l  t o  t h e  p ro t ec t ion  of  Government 
property during an extreme emergency, and approved reimburse- 
ment. The dec i s ion ,  however, was s p e c i f i c a l l y  l imi t ed  t o  t h e  
f a c t s  of t h e  c a s e ,  w i t h  a caveat  t h a t  such s i t u a t i o n s  i n  the  
f u t u r e  would be handled on a case-by-case b a s i s .  A s imi l a r  
exception was permitted i n  B-189003, Ju ly  5 ,  1 9 7 7  ( F B I  agents  
stranded i n  o f f i c e  during severe b l i z z a r d ) .  

The preceding cases  a l l  involve expendi tures  w h i c h  would 
be l e g a l l y  quest ionable  even  if made d i r e c t l y  by t h e  agency. 
I n  cases  where the  expenditure i n  not  improper per s e ,  t h e  
app l i ca t ion  of  the  voluntary c r e d i t o r  r u l e  i s  t h e  sole i s sue .  
The r a t i o n a l e  i n  t h e  l a t t e r  cases  appears  t o  be t h a t  es tab-  
l i shed  machinery and procedures e x i s t  f o r  determining t h e  
Government's l i a b i l i t y  and f o r  making payments from appro- 
p r i a t ed  f u n d s  and permit t ing reimbursement f o r  payments made 
from personal f u n d s  allows t h e  i nd iv idua l ,  a t  l e a s t  t o  some 
e x t e n t ,  t o  usurp the  Government's p rerogat ive .  The r u l e  i n  
t h i s  contex t  has been termed a " r u l e  of accounting." 1 8  Comp. 
Dec. 297  ( 1 9 1 1 ) .  

I n  an e a r l y  dec i s ion ,  an Army commissary o f f i c e r  paid a 
"commutation of  r a t ions"  from h i s  own pocket t o  a s o l d i e r  
about t o  be discharged because the re  were no publ ic  funds 
immediately a v a i l a b l e .  Reimbursement was denied. The  pay- 
ment, while a convenience t o  the  s o l d i e r ,  was "purely 
voluntary" and a l s o  unnecessary i n  t h a t  t h e  s o l d i e r  could  
r e a d i l y  have o b t a i n e d  h i s  payment elsewhere or  could have 
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filed a claim. 11 Comp. Dec. 486 (1905). Similarly, 
reimbursement was denied to a certifying officer who had paid 
a portion of a disputed travel voucher to another Government 
employee from personal funds. 33 Comp. Gen. 20 (1953) 
(B-115761). The certifying officer's belief that the payment 
was correct was immaterial. 

More recently, a National Park Service employee used 
personal funds as a security deposit against a claim for rent 
due by the Government f o r  space in a privately-owned trailer 
park. The Federal employee, under the impression, later found 
to be erroneous, that the rental claim was valid, used his own 
funds in order to secure the release of a Government-owned 
trailer which the trailer park owner had originally threatened 
to hold as security. The Comptroller General held that, 
although time was a factor (the vehicle had to be winterized 
for occupation in another location), release of the trailer 
could have been accomplished through other means and therefore 
there was no basis to permit an exception to the rule. The 
claim for reimbursement was denied. B-184982, October 13, 
1976. 

Employees at an A i r  Force hospital who bought their own 
uniforms were voluntary creditors and could not be reimbursed. 
46 Comp. Gen. 170 (1966). Similarly, an Army employee who 
purchased safety orthopedic shoes for use in his work as an 
automotive mechanic could not by his own voluntary action 
obligate the Government to pay. B-162606, November 22,  1967. 
The fact that the Government could have furnished the items 
but failed to do so (the uniforms under 5 U.S.C. 5 5901 and 
the safety shoes as special equipment under 5 U.S.C. s 7903) 
did not give the employees the right to, in effect, make the 
determinations on their own and circumvent the failure by buy- 
ing the items themselves and then expecting t h e  Government to 
pay. (These clothing statutes are discussed further in the 
Section entitled "Personal Expenses and Furnishings," 
Chapter 3, this Manual.) 

For additional cases applying the voluntary creditor rule, 
see 24 Comp. Dec. 155 (1917); 3 Comp. Gen. 70 (1923); 7 Compo 
Gen. 104 (1927); 8 Comp. Gen. 627 (1929); 18 Corn)?. Gen. 424, 
425 (1938). 

As indicated in the statement of the rule at the begin- 
ning of this discussion, exceptions are recognized albeit 
infrequently, and only where the payment is clearly in the 
Government's interest and under an urgent and unforeseen 
emergency situation. The phrase "urgent and unforeseen emer- 
gency" does not necessarily imply a life-or-death situation, 
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although i t  does r equ i r e  more than mere convenience or an 
employee's b e l i e f  t h a t  something i s  a good idea .  T h u s ,  reim- 
bursement was authorized i n  B-177331, December 1 4 ,  1 9 7 2 ,  when 
an employee paid a claim r e s u l t i n g  from an automobile accident  
i n  a fore ign  country i n  order t o  avoid de t en t ion  by the  l o c a l  
po l i ce  and t o  ob ta in  r e l e a s e  of t h e  impounded Government 
vehic le .  See a l s o  B-186474, June 15 ,  1976 .  1 6 /  I n  add i t ion ,  
p ro t ec t ion  of Government proper ty  i n  an emergency s i t u a t i o n  
can form the  b a s i s  of an exception. 53 Comp. Gen 71, supra ,  

T h e  Comptroller General has a l s o  recognized t h a t  t h e  need 
t o  complete a mission i n  urgent and unforeseen circumstances 
can j u s t i f y  an exception. The concept a rose  i n  B-195002, 
May 27,  1 9 8 0 ,  i n  which an A i r  Force sergeant  purchased c e r t a i n  
items from personal funds t o  be used i n  connection w i t h  the  
i n s t a l l a t i o n  of Air Force communications equipment i n  I t a l y .  
For var ious  reasons,  t h e  items could not  be promptly acquired 
through e s t ab l i shed  procedures and the  mission would have been 
impaired without them. The  Comptroller General approved 
reimbursement, s t a t i n g :  

"Of course ,  when an employee expends h i s  own funds i n  
what h e  judges t o  be the  i n t e r e s t  of the  Government, 
h e  does s o  a t  h i s  own r i s k ;  no l e g a l  l i a b i l i t y  of 
the  Government i s  c rea ted  unless  t h e  Government r a t i -  
f i e s  h i s  ac t ion  a s  f a l l i n g  w i t h i n  t he  exception * * * 
and agrees  t o  reimburse h im.  However, i t  would be 
shor t s igh ted  indeed not  t o  recognize t h a t  t h i s  k i n d  
of i n i t i a t i v e  by t h e  employee i n  an emergency i s  v e r y  
valuable  and, when i t  r e s u l t s  i n  preserving a Govern- 
ment proper ty  i n t e r e s t ,  t h e  employee should not  be 
penalized through den ia l  of  reimbursement." 

- 1 6 /  B-177331 and B-186474 have been c i t e d  previously i n  t h i s  
Chapber. See Sect ions on "Federal Tort  Claims Act" and 
"Tort  Claims A r i s i n g  i n  Foreign Countries," supra.  
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(15)  Interagency Claims 

( a )  Damaqe Claims Between Government Agencies: 
The General R u l e  

As a genera l  r u l e  a Federal agency or  o ther  Government 
e n t i t y  may no t  pay claims f o r  damage t o  publ ic  property of 
another Government agency or es tabl ishment .  T h i s  r u l e  i s  
based on t h e  premise t h a t  ownership of pub l i c  proper ty  i s  i n  
the  Government and not  i n  the ind iv idua l  departments. There- 
f o r e ,  such a claim between two Government agencies  would, i n  
e f f e c t ,  be a claim by the  United S t a t e s  aga ins t  i t s e l f .  - 17/  

The elements of t h e  r u l e  a r e  ind ica ted  i n  t h e  following 
excerp t  from 46 Comp. Gen. 586, 587-88 ( 1 9 6 6 ) :  

" I n  those cases  where the  ru l e  has  been 
appl ied ,  t h e r e  a r e  uniformly involved agencies  o r  
i n s t r u m e n t a l i t i e s  of the  United S t a t e s  performing 
governmental func t ions  w i t h  Federal f u n d s  and 
replacement of t he  l o s s  o r  r e p a i r  of t h e  damage 
incurred was required t o  be e f f e c t e d  w i t h  Federal 
f u n d s .  

T h u s ,  t he  r u l e  is merely a way of determining which Government 
pocket w i l l  bear t he  expense i n  c e r t a i n  s i t u a t i o n s .  Whether 
i t  w i l l  apply i n  a given case depends on whether a l l  of these  
f a c t o r s  a r e  p re sen t .  I n  a d d i t i o n ,  some of  t he  cases  suggest 
t h a t  a f u r t h e r  t e s t  i s  whether t he  f u n d s  a r e  " sub jec t  t o  t h e  
con t ro l  of  t h e  accounting o f f i c e r s  of  t h e  Government." E,g. ,  
25 Comp. Gen. 49 ,  54  ( 1 9 4 5 ) .  However, analysis of  t h e  cases 
r evea l s  t h a t  t h i s  i s  not  a ma te r i a l  f a c t o r  a s  long a s  both 
p a r t i e s  a r e  Government agencies or  i n s t r u m e n t a l i t i e s  and t h e  
f u n d s  involved a r e  "Federal  f u n d s . "  

The a p p l i c a t i o n  of t he  r u l e  i s  i l l u s t r a t e d  i n  25  Comp. 
Gen. 4 9  (1945) ,  i n  which the  Navy Department asked whether 
i t s  appropr i a t ions  were a v a i l a b l e  t o  pay claims f o r  damages 

- 17/ The r u l e  i s  sometimes r e fe r r ed  t o  a s  t he  " in t e rdepa r t -  
mental waiver doc t r ine . "  See e.g., 4 1  Comp. Gen. 235, 
237  ( 1 9 6 1 ) ;  59 Comp. Gen. 93  ( 1 9 7 9 ) :  6 0  Comp. Gen. 406  
(1981) .  The term seems t o  have evolved from language 
i n  25 Comp. Gen. 4 9 ,  55 ( 1 9 4 5 ) ,  approving a "mutual 
waiver" of damage claims by the  Navy and two Government 
corpora t ions .  The term i s  somewhat inapropos i n  t h a t ,  
i f  t h e r e  i s  no l e g a l  b a s i s  f o r  a claim t o  b e g i n  w i t h ,  
t he re  i s  r e a l l y  nothing t o  "waive." 
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caused by Navy vessels to vessels and other property of the 
Inland Waterways Corporation and the Defense Plant Corpora- 
tion. It was determined that both corporations were "instru- 
mentalities of the United States" performing governmental 
functions with Federal funds. Accordingly, the Comptroller 
General held that Navy funds were not available to pay the 
damage claims and stated: 

"With respect to Government departments and 
agencies whose funds are subject to the control of 
the accounting officers of the Government, it has 
been held repeatedly that these funds are not 
available for payment of claims for damages to the 
property of other Government departments or 
agencies." - Id., at 54. 

The decision further pointed out that the result would be the 
same in the reverse situation--damage to Navy property caused 
by corporation vessels--since the Navy would not have legally 
enforceable claims against the corporations. 

Other early cases applying the general rule t o  vessel 
damage claims are 6 Comp. Dec. 74 (1899); 6 Comp. Gen. 171 
(1926); 9 Cornp. Gen. 236 (1930). 

Non-statutory exceptions have been recognized where the 
elements of the rule noted above are not present. Thus, in 
41 Comp. Gen. 235 (1961), GAO found that the Interior Depart- 
ment was not prevented from presenting a claim against the 
Air Force for damages to the San Carlos Irrigation Project. 
In this case the crash of a Civil Air Patrol plane damaged a 
power line on the San Carlos project. Subsequently, the 
Bureau of Indian Affairs asked the Comptroller General to 
decide whether its claim on behalf of the Pima Indians, the 
project beneficiaries, would represent a claim by one Govern- 
ment agency against another in contravention of the general 
rule. In determining that the rule did not preclude the 
claim for damages in this instance, the Comptroller General 
held that, although the San Carlos Irrigation Project was an 
instrumentality of the United States, the project funds were 
moneys held in trust by the Government for the Pima Indians. 
If the general rule were applied, the expense of repairing 
the damage would be borne not by the Government but by the 
project beneficiaries. The decision cautioned, however, that 
Air Force regulations under the Military Claims Act and 
Federal Tort Claims Act (supra, this Chapter) precluded claims 
by Government instrumentalities, and since agency settlements 
under both statutes are final and conclusive, GAO could not 
require the Air Force to treat the claim as cognizable. 
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Applying similar reasoning, the Comptroller General found 
in B-159559, August 12, 1968, that Navy appropriations were 
available to pay a claim for damage to property of the Ryukyu 
Electric Power Corporation. The Corporation, while an instru- 
mentality of the United States Civil Administration of the 
Ryukyu Islands, was not an instrumentality of the United 
States Government. Further, while funds available to the 
Civil Administration were Government funds! they were in t h e  
nature of a trust account held for the sole benefit of the 
Ryukyuan people. 

The reverse situation was presented in 46 Comp. Gen. 586 
(1966), when the Department of Agriculture sought to file a 
claim against the Government of American Samoa for losses due 
to improper storage of donated agricultural commodities. 
Following the rationale of 41 Comp. Gen. 235, supra, GAO found 
that the general rule would not have prevented a claim by the 
Interior Department on behalf of the Samoan people against a 
Federal agency for damage to Samoan Government property. 
Therefore, it necessarily followed that a Federal agency, in 
this case the Department of Agriculture, could present a claim 
against the Samoan Government. The decisive factor was that 
the Government of American Samoa was not an instrumentality 
of the United States Government, at least for purposes of this 
rule, and the fact that the funds of both parties were subject 
to audit by GAO was immaterial. The same result applied to a 
claim against the Trust Territory of the Pacific Islands. 
B-160506, August 15, 1967; B-160506, April 10, 1970. (A claim 
for damage to donated agricultural commodities was held sub- 
ject to the general rule, and therefore precluded, in B-136949, 
September 8, 1958, where both parties were Government agencies.) 

Another element of the rule, noted above, is that the 
agency sought to be charged must have been performing a 
governmental function. The absence of this element justified 
an exception in 14 Comp. Gen. 256 (1934), where a claim was 
allowed for damage t o  an Army dredge caused by a Government- 
owned vessel employed solely as a merchant vessel. 

Of course, the rule against one Government agency paying 
claims for damage to public property in the custody of another 
Government agency only applies in the absence of statutory 
authority to the contrary. For example, the General Services 
Administration is required by law to establish and maintain an 
interagency motor pool system. In 59 Comp. Gen. 515 (1980), 
GAO determined that 40 U.S.C. S; 491 authorizes GSA to recover 
all costs connected with operating the system from agency 
users. Since the expense of repairing damaged vehicles is 
clearly one of the costs contemplated by the statute, the 
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Comptroller General concluded that it is proper for GSA to 
charge the using agency with the cost of repair of GSA 
vehicles damaged through the negligience or misconduct of a 
driver employed by that agency. The most important statutory 
exception is the Economy Act, discussed later in this Section. 

(b) Interagency Loans of Personal Property 

Questions concerning interagency reimbursements for pro- 
perty damage occur most frequently when Government property 
has been loaned by one agency to another. Again, it is well- 
established that where public property in the custody of one 
Federal agency or establishment is temporarily loaned to 
another department or establishment, the cost of repairs or 
replacement upon return of the property, being f.or the future 
use and benefit of the loaning establishment, may not be 
charged against the borrowing agency's appropriations. In 
10 Comp. Gen. 288 (1930), GAO determined that the Bureau of 
the Census was not authorized to reimburse the Marine Corps 
for the cost of replacing and repairing furniture temporarily 
borrowed by the Bureau, notwithstanding an understanding 
between the parties that the furniture would be returned to 
the Corps in as good condition as when loaned. In reaching 
this conclusion the Comptroller General stated: 

"The rule has long been established that where 
one department loans property or equipment to 
another it is not entitled to charge for its use 
or depreciation, or to have lost property replaced 
or damaged property repaired upon its return to the 
loaning establishment. * * * [Tlhe ownership of 
public property is in the Government and not in a 
department or branch thereof having possession of 
the property, and, accordingly, an executive depart- 
ment may not lawfully be reimbursed for the value of 
such property loaned to and lost by, another depart- 
ment. * * * If appropriations of an establishment to 
which property is loaned are not chargeable with the 
cost of replacing articles lost or for use and 
depreciation of the property, obviously they are not 
chargeable with the costs of repairs to restore the 
property to its former condition upon its return to 
the loaning establishment. Such repairs are not for 
the benefit of the borrowing establishment but are 
for the future use and benefit of the establishment 
to which the property is returned." Id., at 289. 
In an early application of this general principle the 

Quarantine Service was not authorized to reimburse the Army 
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for a borrowed mule which had drowned. 10 Comp. Dec. 222 
(1903). In another decision the cost of replacing a lantern 
loaned by the Commerce Department's Lighthouse Service and 
washed away during a heavy storm could not be charged to the 
borrowing establishment. 22 Comp. Dec. 390 (1916). 

An exception was permitted in 10 Comp. Gen. 563 (1931) 
for property loaned for exhibit purposes only. In that case, 
the Architect of the Capitol loaned a model of the United 
States Capitol to a commission established to administer the 
Government's participation in the 1927 International Exposi- 
tion in Seville, Spain. At the close of the Exposition, the 
model was returned with its dome shattered. The Comptroller 
General construed the resolution establishing the commission 
as requiring by implication that property be returned in as 
good condition as when borrowed. An additional factor in that 
case may have been that there appeared to be no funds under the 
control of the Architect of the Capitol remaining available to 
make the repairs. 

Another application of the general rule is that an agency 
may not charge another agency for depreciation of property 
loaned to it or made available for its use. 25 Comp. Dec. 682 
(1919); 8 Comp. Gen. 600 (1929). 

Revolvina funds 

The rule does not apply when the appropriation to be 
charged with the cost of the use or depreciation of  loaned 
property is a reimbursable or revolving fund. In 3 Comp. 
Gen. 7 4  (1923), the Interior Department requested an advance 
decision concerning which account should be properly charged 
for the depreciation of certain Bureau of Reclamation equip- 
ment used for general Interior Department investigations. 
Concluding that the the cost of  depreciation of the Bureau's 
equipment should be charged against the Interior appropriation 
for general investigations, the Comptroller General stated: 

"The general rule is that where a branch of 
the service permits the use of its equipment by 
another there is no authority to demand a return 
or compensation based on use alone. * * * This 
applies equally with respect to interbureau 
matters; however, the rule is predicated on 
appropriations not reimbursable. The reclamation 
fund is reimbursable, and the use of equipment 
purchased therefrom is on a somewhat different 
basis, the equipment being an asset which should 
not be permitted to be depreciated from use on 
other than objects for which the fund was created.'' 
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Repairs f o r  t h e  f u t u r e  use of the  borrowing agency 

The genera l  r u l e  i s  based on t h e  premise t h a t  r e p a i r s  
w i l l  be f o r  t h e  primary use and b e n e f i t  of t h e  loaning agency. 
T h i s  assumes t h a t  t he  r e p a i r s  w i l l  be made when t h e  borrowing 
agency's use of the property i s  completed o r  s u b s t a n t i a l l y  
completed. I t  t he re fo re  does not  apply when t h e  borrowing 
agency's use of t h e  property i s  not completed. T h u s ,  where 
r e p a i r s  a r e  necessary f o r  f u r t h e r  u s e  of loaned property by 
the borrowing agency, and therefore  f o r  i t s  b e n e f i t ,  t he  
c o s t  i s  properly charged t o  t h e  borrowing agency. For 
example, i n  5 Comp. Gen. 1 6 2  (1925) ,  t h e  Comptroller General 
held t h a t  r e p a i r s  t o  the  e n g i n e  of  a seaplane loaned by t h e  
Navy t o  t h e  Coast Guard were authorized under Coast Guard 
appropr ia t ions  i f  t h e  r e p a i r s  were required f o r  t he  continued 
use of t h e  plane by t h e  Coast Guard. See a l s o  unpublished 
dec i s ion  of September 1, 1 9 2 1 ,  1 MS Comp. Gen. 7 1 2  (no f i l e  
number). 

Economy Act except ions 

Section 6 0 1  of t h e  Economy A c t  of  1 9 3 2  (31 U . S . C .  S 686) 
provides genera l  a u t h o r i t y  for  Government agencies  t o  en te r  
i n t o  reimbursable interagency agreements. (See Chapter 8 ,  
t h i s  Manual.) I n  v i ew of t h i s  s t a t u t o r y  provis ion ,  GAO has 
modified the  holding of 1 0  Comp. Gen. 288 (above) and s imi l a r  
dec i s ions  p roh ib i t i ng  the  payment of c la ims f o r  damage t o  
property loaned by one agency t o  another .  The except ion,  how- 
e v e r ,  a p p l i e s  on ly  i n  cases  where under 3 1  U.S.C.  § 6 8 6 ,  the  
agencies have agreed t h a t  the  borrowing agency w i l l  pay f o r  
such r e p a i r s ,  sub jec t  t o  the  a v a i l a b i l i t y  of appropr ia t ions .  

I n  30 Comp. Gen. 295  ( 1 9 5 1 ) ,  t he  Bureau of  Land Manage- 
ment of t h e  I n t e r i o r  Department loaned a motorboat t o  the  
Agricul ture  Department's S o i l  Conservation Service ( S o i l  
Serv ice)  under a wr i t t en  agreement t h a t  t h e  S o i l  Service 
would " r e t u r n  the  boat i n  a s  good condi t ion  a s  when received,  
normal wear and t e a r  excepted." Repairs t o  t h e  b o a t ' s  motor 
were necessary t o  s a t i s f y  t h i s  agreement and the  Agricul ture  
Department asked GAO whether t h e  r e p a i r  c a s t  was a proper 
charge aga ins t  t h e  S o i l  Service appropr ia t ions .  The Comp- 
t r o l l e r  General held t h a t  s u c h  payment was proper ,  s t a t i n g :  

"Since t h e  s t a t u t e  permits t h e  payment f o r  
proper ty  which i s  t r ans fe r r ed  from one department 
t o  another ,  t h e r e  would appear t o  be t a c i t  recog- 
n i t i o n  of proper ty  ownership r i g h t s  i n  t h e  var ious 
departments and agencies possessing such property.  
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Likewise, the provisions of section 601, 
permitting, for a consideration, the total 
transfer between departments of material, 
supplies, and equipment on a permanent basis, 
would appear to sanction, as well, lesser 
transactions between departments on a temporary 
loan basis * * *.I' - Id., at 296. 

In another case, the Air Force loaned two planes to the 
Army under an agreement which provided that the Army would be 
liable for damage to or destruction of the property from any 
cause. As a result of a crash, one plane was completely 
destroyed. In B-146588, August 23, 1961, GAO held that the 
Army could properly reimburse the Air Force f o r  the lost 
property. The Comptroller General stated: 

"[Tlhe rule prohibiting replacements of or 
repairs to property generally, no longer applies to 
loans of personal property as between Government 
agencies when the loan agreement provides that the 
borrowing agency must return the property in as 
good condition as when loaned and that the expense 
of placing the property in such condition would be 
borne by that agency, subject, of course, to the 
availability of its appropriations. " 

See also 38 Comp. Gen. 558 (1959). 

No exception to the general rule is recognized unless 
there is an agreement that the borrowing agency will reimburse 
the loaning agency for the use, repair or  replacement of the 
property. For example, in 25 Comp. Gen. 322 (1945), the Army 
lost a 50-ton ball bearing jack borrowed from the Engineers 
office. The Comptroller General noted that the parties had 
not entered into an Economy Act agreement providing for reim- 
bursement although they could have done so. Therefore, the 
general rule applied and the Army was not authorized to pay 
f o r  t h e  lost property. See also B-137208, December 16, 1958, 
in which the Navy had agreed to help the Interior Department 
transport supplies at a fixed per diem rate of reimbursement. 
Since no property was actually loaned, there was no authority 
for Interior to pay the cost of  repairing damage to the Navy 
ships. 

(c) Claims Involvinq Real Property 

In 31 Comp. Gen. 329 (1952), GAO held that the Economy 
Act exceptian does not apply to interagency claims for damage 
to real property because 31 U.S.C. S 686 and the decision 
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interpreting its provisions (30 Comp. Gen. 295, above) apply 
only t o  personal property. In this case the Comptroller 
General found that the Army was not authorized to reimburse 
the Agriculture Department for the cost of restoring national 
forest lands damaged by Army personnel during military opera- 
tions, despite an agreement which provided that the Army would 
"budget for restoration monies, to the extent mutually agreed 
upon between the Departments of Agriculture and Army." That 
same year, GAO was asked to reconsider this decision. In 
requesting reconsideration the Agriculture Department cited 
the statutory authority of the Secretary of Agriculture to 
regulate "the use and occupancy of national forest lands." 
However, the Comptroller General determined that the imposi- 
tion of charges for the authorized use of forest lands by 
other Federal agencies would exceed the Secretary's authority, 
and again found reimbursement t o  be unauthorized. 
Gen. 179 (1952). The Comptroller General stated: 

32 Comp. 

"The principles of law underlying the rule 
here involved are set forth fully in 10 Comp. 
Gen. 288 * * *. The concepts stated there are 
so firmly embedded in the substantive law of the 
united States as to require specific statutory 
authority to overcome the rule." 32 Comp. 
Gen. at 180. 

Accordingly, it was determined that the Selective Service 
System was not authorized to make repairs to offices provided 
for its use in Federal. buildings, under the control of another 
agency, in order to restore them to the same general conditions 
existing at the time of assignment. 26 Comp. Gen. 585 (1947). 

The decision in 32 Comp. Gen. 179, supra, was followed in 
44 Comp. Gen. 693 (1965), in which the Comptroller General 
held that the Army was not authorized to reimburse the Interior 
Department for damage to roads in a national park recreation 
area resulting from use of the park for military maneuvers. 
The following year, Congress acted to make the Army's appro- 
priations available to pay such restoration costs, but the 
provision was not continued. Therefore, GAO applied the 
general rule once again in 59 Comp. Gen. 93 (1979), holding 
that Army appropriations were not available to reimburse the 
Forest Service to restore land in a national forest damaged 
in military training exercises. 

An exception to the general rule against interagency 
reimbursements for damage to real property was found in 
60 Comp. Gen. 406 (1981) concerning lands in the public domain 
which, by definition, are not dedicated to any specific 
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purpose. Under the Federal Land Policy and Management Act of 
1976, the Bureau of Land Management, Interior Department, 
administers lands withdrawn from the public domain for agency 
use. In reference to a proposed regulation, Interior asked 
GAO whether, when such land is withdrawn and then relinquished, 
reimbursement by the borrowing agency to restore the land to 
its original condition would be contrary to the general rule. 
The Comptroller General held that the Bureau is not a typical 
"lending agency" because the relinquished land is not for its 
future use and benefit, as in other instances. Accordingly, 
an enforceable condition in the withdrawal agreement that the 
borrowing agency will restore the land is not prohibited by 
the general rule. This is to be distinguished from the 
national forest situation dealt with in 59 Comp. Gen. 93, 
supra. (For an extensive discussion of real property issues, 
see Chapter 9, this Manual.) 

Offset of interagency damage claims improper 

Interagency claims are not to be collected by offset. 
For example, no reduction in Standard Level User Charge (SLUC) 
payments may be made when a Government agency rents space in 
a building owned or leased by the General Services Administra- 
tion and there is damage to or loss of furniture, equipment or 
supplies as a result of building failures. The fact that a 
commercial landlord would have been liable under the same 
circumstances does not create an exception to the general rule 
governing claims for damages between Federal agencies. 
57 Comp. Gen. 130 (1977). Accordingly, where paper supplies 
of the Government Printing Office located in a GSA storage 
facility were destroyed when water leaked through the build- 
ing's roof, the Comptroller General held that GPO was pro- 
hibited from reducing its SLUC payments by the amount of the 
l o s s .  59 Comp. Gen. 515 (1980). 

Similarly, the Comptroller General held in 59 Comp. 
Gen. 505 (1980) that it was improper for the Air Force to 
offset its SLUC payment to GSA to collect an unrelated debt. 
Disputed interagency claims should be submitted to GAO for 
settlement. (User charges are discussed further in Chapter 8, 
this Manual.) 

A Federal agency may use setoff to collect a claim 
against the Government of the District of Columbia since the 
United States Governnent and the District of Columbia Govern- 
ment are separate and distinct legal entities. However, for 
reasons of public policy, it should not use setoff against 
amounts withheld from the salaries of its employees for pay- 
ment of the employees: D.C. income tax. 60 Comp. Gen. 710 
(1981). 
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D. PAYMENT OF CLAIMS: SOURCE OF FUNDS 

Administrative claims a r e  paid i n  one of t h ree  ways: 

(1) From opera t ing  appropr ia t ions  a v a i l a b l e  t o  t h e  
agency whose a c t i v i t i e s  gave r i s e  t o  the  claim; 

( 2 )  From some e x i s t i n g  appropr ia t ion  or  f u n d  o ther  than 
t h e  agency's opera t ing  appropr ia t ions ;  o r  

( 3 )  From an appropr ia t ion  made by Congress s p e c i f i c a l l y  
f o r  t h a t  claim. Whichever of these  methods a p p l i e s  t o  a given 
claim w i l l  apply t o  the exclusion of t h e  o ther  two. 

Payment from agency appropr ia t ions  

T h i s  is the  most common method and m u s t  be applied u n l e s s  
one of t he  o the r  methods i s  prescr ibed by s t a t u t e .  T h u s ,  the  
t y p i c a l  claim r e l a t i n g  t o  t h e  compensation or  allowance of a 
Federal employee i s  paid from t h e  " S a l a r i e s  and Expenses" 
appropr ia t ion  of the  employing agency. A c o n t r a c t  claim 
decided by t h e  con t r ac t ing  o f f i c e r  and not  f u r t h e r  appealed is  
paid from t h e  cont rac t ing  agency's procurement appropr ia t ions .  
Other examples a r e  c la ims under t h e  Mi l i t a ry  Personnel and 
C iv i l i an  Employees' Claims Act of 1 9 6 4  and admin i s t r a t ive  
awards of $2,500 o r  less under  t he  Federal Tort  Claims A c t ,  
supra,  t h i s  Chapter. 

Where t h e  events  giving r i s e  t o  the  claim occur i n  one 
f i s c a l  year and se t t lement  occurs i n  a l a t e r  f i s c a l  year ,  a 
quest ion may a r i s e  a s  t o  w h i c h  f i s c a l  y e a r ' s  appropr ia t ion  i s  
chargeable.  The governing p r i n c i p l e ,  s t a t e d  i n  a number of 
e a r l i e r  d e c i s i o n s ,  i s  t h a t  a claim aga ins t  an annual appro- 
p r i a t i o n  i s  chargeable t o  t h e  appropr ia t ion  f o r  t h e  f i s c a l  
year i n  which t h e  l i a b i l i t y  was incurred.  E.g., 1 8  Comp. 
Gen. 363, 365 (1938) .  

A s  a genera l  p ropos i t ion ,  claims involving property 
damage o r  personal i n j u r y  w i l l  be chargeable t o  t h e  f i s c a l  
year i n  w h i c h  t he  f i n a l  determination of  t h e  Government's 
l i a b i l i t y  i s  made. The theory i s  t h a t  t h e r e  i s  no ob l iga t ion  
on the  p a r t  of t h e  Government u n t i l  t h e  claim i s  adjudicated 
and allowed. T h u s ,  adminis t ra t ive  awards of $ 2 , 5 0 0  or  l e s s  
under the  Federal Tort Claims Act a r e  payable from cu r ren t  
year funds.  27 Comp. Gen. 237 ( 1 9 4 7 ) ;  27 Comp. Gen. 4 4 5  
( 1 9 4 8 ) ;  38 Comp. Gen. 338 (1958).  S imi l a r ly ,  payments under 
the  M i l i t a r y  Personnel and C iv i l i an  Employee' Claim Act of 
1 9 6 4  a r e  chargeable t o  cu r ren t  year funds. E-174762,  
January 2 4 ,  1 9 7 2 .  
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These cases are an outgrowth of an earlier decision which 
had reached the same result under a statute authorizing the 
(then) War Department to pay claims for damage caused by 
American forces abroad. 1 Comp. Gen. 200 (1921). This deci- 
sion would still apply to similar statutes such as 10 U.S.C. 
S 2734 (see below) to the extent payment must come from agency 
appropriations. 

GAO applied the same reasoning and result to expenses of 
hospitalization and related transportation paid by the State 
Department under the discretionary authority of the Foreign 
Service Act of 1946, 22 U.S.C. $ S  1156(a), 1157(a). Under the 
statute, there is no obligation until the State Department 
administratively determines that the illness or injury 
occurred in the line of duty and not as the result of miscon- 
duct. E-80060, September 30, 1948. 

Contract claims are chargeable to appropriations current 
at the time the basic contract was executed if they are based 
on "antecedent liability." A contract claim is based on 
antecedent liability if the modification or adjustment is 
within the general scope of the original contract and is made 
pursuant to a provision, such as a "Changes" clause, in the 
original contract. Contract claims not based on "antecedent 
liability" are chargeable to appropriations current when the 
claim is allowed. For example, a contractor provided supple- 
mental research services under a contract with the Interior 
Department without the issuance of written contract amend- 
ments. Since the Government received the benefit of the 
services and ratified the transaction, the contractor was 
entitled to be paid. The work was within the general scope 
of the original contract and the Government's liability was 
viewed as deriving from the "Changes" clause. Therefore, 
the contractor's claim was chargeable to funds available at 
the time the original contract was executed. B-197344, 
August 21, 1980. For further discussion and case citations, 
see Chapter 4, this Manual, subsection entitled "Contract 
Modifications and Amendments Affecting Price" in the Section 
on "Bona Fide Needs." 

Claims by Federal employees for compensation and 
related allowances are chargeable to appropriations for the 
fiscal year in which the work was performed. If the claim 
covers more than one fiscal year, the payment must be pro- 
rated accordingly. If the applicable appropriation account 
is insufficient to pay the claim, the agency must seek a 
deficiency appropriation. See, e.g., 54 Comp. Gen. 393 
(1974) (claim for statutory salary which claimant had 
previously improperly waived); 4 7  Comp. Gen. 308 (1967) 
(payment resulting from recrediting of sick leave); 
B-171786, March 2, 1971 (overtime). 
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Where t h e  claimant d i d  not  perform any work, t h e  s i t u a -  
t i o n  i s  somewhat unclear .  An  example would be r e s t o r a t i o n  
a f t e r  an improper terminat ion,  where t h e  period of wrongful 
terminat ion i s  deemed v a l i d  s e r v i c e  under t h e  Back Pay Act. 
One case ,  58 Comp. Gen. 1 1 5  ( 1 9 7 8 ) ,  h e l d  t h a t  agency con t r i -  
but ions t o  an employee's re t i rement  account,  where not  pay- 
ab le  from t h e  permanent judgment appropr ia t ion ,  m u s t  be 
prorated among t h e  f i s c a l  years  covered. While t h e  case 
does not  d i s c u s s  adminis t ra t ive  payments of back pay, i t  
implies  t h a t  back pay unde r  t h e  Back Pay A c t ,  T i t l e  V I 1  of 
t h e  C i v i l  Rights Act, and t h e  Veterans Preference Act should 
be t r e a t e d  s i m i l a r l y .  However, i n  a case  involving l e g i s -  
l a t i o n  p r i o r  t o  the Back Pay Act, GAO concluded t h a t  back 
pay r e s u l t i n g  from r e s t o r a t i o n  could be charged t o  cu r ren t  
year funds s i n c e  t h e  adminis t ra t ive  a c t i o n  d i r e c t i n g  t h e  
r e s t o r a t i o n  could be  viewed a s  c r e a t i n g  t h e  Government's 
ob l iga t ion .  B-113279-O.M., January 3 0 ,  1953. 

Payment from sepa ra t e  appropriat ion or fund 

I n  a number of i n s t ances ,  t h e  source of f u n d s  i s  pre- 
sc r ibed  by s t a t u t e .  If t h i s  is t h e  ca se ,  t h e  agency does 
not  have a choice.  I t  m u s t  use the  prescr ibed source and 
may not  u s e  i t s  regular  opera t ing  appropr ia t ions .  T h i s  
follows from t h e  requirements of 31 U.S.C. S 6 2 8  (Chapter 3, 
t h i s  Manual) and t h e  r u l e  t h a t  a s p e c i f i c  s t a t u t o r y  provis ion 
governs over a more general  one (Chapter 2 ,  t h i s  Manual). 

Several  claims of t h i s  type--payable from some e x i s t i n g  
fund o ther  than t h e  agency's opera t ing  appropriations--have 
been discussed e a r l i e r  i n  t h i s  Chapter. T h u s ,  claims under 
t h e  Federal Employees Compensation Act and the  Government 
Losses i n  Shipment A c t  a r e  paid from a s p e c i f i c  f u n d  es tab-  
l i shed  f o r  t h a t  purpose. Claims under the  Small Claims Act 
and admin i s t r a t ive  se t t l emen t s  g r e a t e r  than $ 2 , 5 0 0  under t h e  
Federal Tort  Claims A c t  a r e  paid from t h e  permanent judgment 
appropr i a t ion ,  31 U.S.C. ,$ 724a. Congress may r equ i r e  an 
agency t o  reimburse t h e  fund, f o r  example, awards by boards 
of c o n t r a c t  appeals  under t h e  Contract Disputes Act of 1978.  
The po in t  t o  be noted about these  cases  i s  t h a t ,  even though 
the  agency may not  u s e  i t s  own appropr i a t ions ,  a fund i s  
a v a i l a b l e  f o r  immediate payment. 

Some claims i n  t h i s  category which have not  been 
covered previously i n  t h i s  Chapter w i l l  be d i scussed  l a t e r  
i n  t h i s  Section. 

Payment from s p e c i f i c  congressional appropr ia t ion  

There a r e  a l s o  seve ra l  i n s t ances  i n  w h i c h  t h e r e  i s  no 
source of funds a v a i l a b l e  f o r  immediate payment. I f  the- 
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legislation governing a particular type of claim requires 
specific appropriations, then payment must await congressional 
action. Statutes of this type frequently require that the 
agency's determination be reported to Congress for its con- 
sideration or certified to Congress as a "legal claim." 
Examples are: 

--Administrative settlements under the Suits in 
Admiralty Act, 46 U.S.C. 5 749, where there is no 
available agency appropriation or insurance fund. 
At one time, a permanent appropriation existed for 
these (46 U.S.C. 5 748) but it was repealed in 1935. 

--Admiralty claims settled by the Army, Navy, Air 
Force, and Coast Guard under, respectively, 10 U.S.C. 
S 4802, 10 U.S.C. 9 7622, 10 U.S.C. S 9802, and 
14 U.S.C. S 646. Under these statutes, the applic- 
able agency head may settle and pay admiralty claims 
up to a specified limit. If the settlement exceeds 
the specified limit, the claim must be certified to 
Congress. GAO has no settlement jurisdiction under 
these admiralty statutes. B-126162, March 16, 1956. 

--31 U.S.C. S 224a: Claims for death or personal 
injury of a foreign national caused by a Government 
employee in a foreign country in which the United 
States has privileges of extraterritoriality. 
Settlement authority is conferred upon the State 
Department and is limited to $1,500. See B-120773, 
March 22, 1955. 

--31 U.S.C. 5 22433: Claims for damage to persons or 
property caused by an agent of the Federal Rureau 
of Investigation acting within his scope of employ- 
ment. Settlement authority is limited to $500 in 
any one case. (An arrangement has been worked out 
whereby the FBI is paying these claims from current 
operating appropriations. See B-115234, February 24, 
1981 (non-decision letter).) 

--42 U.S.C. S 223: Claims for damage caused by Public 
Health Service vessels. Settlement authority is 
limited to $3,000 in any one case. 

--42 U.S.C. S 2207: Claims resulting from certain 
nuclear or other explosive detonations in the conduct 
of programs undertaken by the Department of Energy. 
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--42 U.S .C .  s 2 2 1 1 :  Claims r e s u l t i n g  from a nuclear 
i nc iden t  involving t h e  nuclear r eac to r  of a U n i t e d  
S t a t e s  warship, excluding combat a c t i v i t i e s .  

--Vessel acc ident  claims i n  excess  of $ 1 2 0 , 0 0 0  under 
sec t ion  1415  of t h e  Panama Canal Act of 1979 .  See 
B-197052,  April 2 2 ,  1 9 8 0 ,  and B-197052, February 4 ,  
1981. 

Administrative claims payable from permanent 
judgment appropr ia t ion  

A s  noted above, severa l  types of adminis t ra t ive  claims 
a r e  now payable from the  permanent judgment appropr ia t ion ,  
31 U.S.C. S 724a. Three types discussed previously i n  t h i s  
Chapter a r e :  awards by boards of c o n t r a c t  appeals  under the 
Contract Disputes Act, sub jec t  t o  reimbursement by t h e  con- 
t r a c t i n g  agency; adminis t ra t ive  se t t l emen t s  g r e a t e r  than 
$2,500 under t h e  Federal Tort Claims A c t ;  and claims under 
t h e  Small Claims Act. 

A 1 9 7 8  amendment t o  the  permanent judgment appropr ia t ion  
incorporated seve ra l  claims which formerly required s p e c i f i c  
appropr ia t ions .  They a r e :  Small Claims Act, supra;  Mi l i t a ry  
Claims Act, 1 0  U.S.C.  5 s  2733,  and 2 7 3 4 ;  National Guard 
Claims Act, 32 U . S . C .  5 715; and sec t ion  203  of t h e  National 
Aeronautics and Space Act of 1958, a s  amended, 4 2  U . S . C .  
5 2473(c) ( 1 3 ) .  

The Mi l i t a ry  Claims Act au thor izes  the  se t t lement  of 
dea th ,  personal i n j u r y ,  and property damage claims caused by 
a member or  employee of t h e  m i l i t a r y  departments o r  the  Coast 
Guard ac t ing  w i t h i n  h i s  scope of employment or  i nc iden t  t o  the  
department 's  non-combat a c t i v i t i e s .  1 0  U . S . C .  .§ 2733 covers 
c la ims i n  the  United S t a t e s  and i s  l i m i t e d  t o  c la ims not  cog- 
n izable  under t h e  Federal Tort Claims Act. 1 0  U.S.C. § 2734  
covers claims i n  fore ign  coun t r i e s .  Set t lements  under 
1 0  U.S .C .  S S  2733 and 2734 a r e  f i n a l  and conclusive.  1 0  U.S.C.  
5 2735.  The National Guard Claims Act i s  pat terned a f t e r  
1 0  U . S . C .  S 2733  and covers t h e  Army and Air National Guard. 
I t  a l s o  i s  express ly  l imi t ed  t o  claims not  cognizable under 
the  Federal Tort Claims Act, and se t t l emen t s  under i t  a r e  
f i n a l  and conclusive.  Under t h e  Mi l i t a ry  and National Guard 
Claims Acts, t he  cognizant agency i s  authorized t o  make an 
advance "emergency" payment of up t o  $ 1 , 0 0 0  before  the  formal 
f i l i n g  of a c la im,  t o  be deducted from the  u l t imate  se t t lement .  
1 0  U.S.C. S 2736.  The NASA s t a t u t e  a p p l i e s  t o  c la ims r e s u l t i n g  
from t h e  conduct of N A S A ' s  func t ions .  Each of the  s t a t u t e s  
mentioned i n  t h i s  paragraph includes a two-year period of 
1 imi t a t ion .  
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Each o f  t h e  f o u r  s t a t u t e s  -- 1 0  U.S.C.  S S  2733 and 2734, 
32 U.S.C. S 715, and 42 U.S .C .  S 2 4 3 7 ( c ) ( 1 3 ) - - c o n t a i n s  s i m i l a r  
payment a u t h o r i t y .  The c o g n i z a n t  agency may s e t t l e  and pay 
claims f o r  n o t  more t h a n  $25,000. If a claim i n  excess of  
$25,000 i s  determined t o  be m e r i t o r i o u s  and o t h e r w i s e  cogni -  
z a b l e  under t h e  p a r t i c u l a r  s t a t u t e ,  t h e  agency  pays  t h e  f i r s t  
$25,000. P r i o r  t o  1978,  t h e  excess o v e r  $25 ,000  had t o  be 
r e p o r t e d  t o  Congress  f o r  a s p e c i f i c  a p p r o p r i a t i o n .  As a re- 
s u l t  o f  t h e  1978 amendment, t h e  agency now s u b m i t s  t h e  excess 
ove r  $25 ,000  t o  GAO f o r  c e r t i f i c a t i o n  under 3 1  U.S.C. ,S 724a. 

GAO h a s  no j u r i s d i c t i o n  t o  s e t t l e  claims under t h e  M i l i -  
t a r y  Claims Act because  t h e  a g e n c y ' s  s e t t l e m e n t  a c t i o n  is  
f i n a l  and c o n c l u s i v e .  4 1  Comp. Gen. 235 ( 1 9 6 1 ) ;  B-180082, 
March 1, 1974. However, t h e  Comptro l le r  Genera l  may a d d r e s s  
issues o f  c o g n i z a b i l i t y .  Thus, i n  43 Comp. Gen. 711 ( 1 9 6 4 ) ,  
t h e  U n i v e r s i t y  o f  M i s s i s s i p p i  f i l e d  a c l a i m  f o r  damage resul t -  
ing  from t h e  o c c u p a t i o n  o f  t h e  U n i v e r s i t y  by F e d e r a l  t r o o p s  
under P r e s i d e n t i a l  o r d e r  i n  t h e  r a c i a l  c o n f l i c t s  of t h e  e a r l y  
1 9 6 0 ' s .  While GAO saw no b a s i s  t o  c o n s i d e r  t h e  claim under 
t h e  " i m p l i e d  c o n t r a c t  o f  lease" t h e o r y  proposed  by t h e  claim- 
a n t ,  i t  no ted  t h a t  it d i d n ' t  see why t h e  claim cou ld  n o t  be  
c o n s i d e r e d  a s  c o g n i z a b l e  under t h e  M i l i t a r y  C l a i m s  A c t  a s  
i n c i d e n t  t o  t h e  non-combat a c t i v i t i e s  of t h e  Army. See a l s o  
5 1  Comp. Gen. 125  (1971)  and t h e  d i s c u s s i o n  of  merits v s .  cog- 
n i z a b i l i t y  i n  S e c t i o n  A ( 3 ) ,  t h i s  c h a p t e r .  

GAO h a s  f u r t h e r  no ted  t h a t  an a g e n c y ' s  r e g u l a t i o n s  
r e s t r i c t i n g  c o g n i z a b i l i t y  under t h e  M i l i t a r y  Claims A c t  have 
t h e  f o r c e  and e f f e c t  o f  law,  4 0  Comp. Gen. 691 ( 1 9 6 1 ) ;  and 
t h a t  i t  h a s  no a u t h o r i t y  t o  r e q u i r e  an agency t o  c o n s t r u e  i t s  
r e g u l a t i o n s  t o  p e r m i t  c o g n i z a b i l i t y  i n  a g i v e n  case,  41 Comp. 
Gen. 235 ( 1 9 6 1 ) .  

There i s  no a u t h o r i t y  t o  pay i n t e r e s t  on a claim under 
t h e  M i l i t a r y  Claims Act. B-154102, June 1 6 ,  1974.  See a l s o  
t h e  d i s c u s s i o n  o f  i n t e r e s t ,  S e c t i o n  E ,  t h i s  Chap te r .  

Claims under  t h e  M i l i t a r y  and N a t i o n a l  Guard Claims A c t s  
s u b m i t t e d  t o  GAO f o r  payment under 31  U.S.C. S 724a a r e  sub-  
j e c t  t o  t h e  r e q u i r e m e n t s  i n  t h e  permanent a p p r o p r i a t i o n  t h a t  
payment be  c e r t i f i e d  by GAO and t h a t  t h e  award be f i n a l .  The  
c o n c e p t  o f  f i n a l i t y  w i t h  r e s p e c t  t o  a N a t i o n a l  Guard Claims 
Act settlement was d i s c u s s e d  i n  B-198029, May 1 9 ,  1980. The 
claim was f o r  damage r e s u l t i n g  when a n  A i r  N a t i o n a l  Cuard 
p l a n e  c r a s h e d  i n t o  a g r a i n  e l e v a t o r  i n  Montana, t o t a l l y  
d e s t r o y i n g  t h e  b u s i n e s s .  Some elements of  damage cou ld  
r e a d i l y  be de t e rmined  w i t h  c e r t a i n t y ,  such  a s  t h e  e x p e n s e s  
o f  removing d e b r i s  and t h e  d e s t r o y e d  i n v e n t o r y .  O t h e r  
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elements,  however, p r imar i ly  t h e  value of the  bu i ld ing ,  would 
take  much longer .  I n  v i e w  of t h e  hardship imposed on t h e  
claimant through no f a u l t  of h i s  own, t h e  A i r  Force requested 
payment of a p a r t i a l  s e t t l emen t ,  t o  c o n s i s t  of those elements 
w h i c h  had been determined w i t h  c e r t a i n t y  and agreed upon, w i t h  
t he  balance of t he  se t t lement  t o  be s u b m i t t e d  a f t e r  t h e  value 
of t he  b u i l d i n g  had been determined. GAO noted t h a t  t h e  pur- 
pose of  t h e  f i n a l i t y  requirement was t o  p r o t e c t  the  Government 
aga ins t  l o s s  by premature payment of an award or  judgment 
w h i c h  m i g h t  l a t e r  be modified upon review or  appeal.  However, 
t he re  i s  no j u d i c i a l  review of a se t t lement  under the  National 
Guard Claims A c t ,  nor i s  the  settlement s u b j e c t  t o  review by 
any o ther  admin i s t r a t ive  body. Therefore,  s ince  f u r t h e r  
review was unavai lable ,  t he  claimant had signed a r e l e a s e  
covering the  items of damage included i n  t h e  p a r t i a l  se t t le-  
ment, and t h e  award f o r  each item was complete and f i n a l  w i t h  
r e spec t  t o  t h a t  item, GAO concluded t h a t  t h e  p a r t i a l  s e t t l e -  
ment could be c e r t i f i e d  f o r  payment. GAO cautioned t h a t  the  
dec is ion  would not be appl icable  i n  any s i t u a t i o n  which might 
u l t ima te ly  come before  a c o u r t ,  s u c h  a s  t h e  Federal Tort 
Claims Act. 
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E. INTEREST 

(1) General 

One of the most firmly established principles in the 
claims area is the rule that interest in not recoverable 
against the United States unless it is expressly authorized 
in the relevant statute or contract. The rule is an applica- 
tion of the doctrine of sovereign immunity. Restated, the 
Government is not liable for interest unless it has consented . 
to be liable for interest either by the enactment of legisla- 
tion or by contractual agreement. 

Interest on judgments against the Government is covered 
in detail in Chapter 12, this Manual. This Section deals with 
interest on administrative claims. Of course, both of these 
are applications of the same rule. The interest prohibition 
has been recognized frequently and consistently not only in 
decisions of the Comptroller General (for an early decision 
of the Comptroller of the Treasury, see 8 Comp. Dec. 498 
(1902)), but also by the courts. United States v. North 
Carolina, 136 U.S. 211, 216 (1890); United States v. Goltra, 
312 U . S .  203, 207 (1941); United States v. Thayer West Point 
Hotel Co., 329 U.S.  585 (1947): United States v. Louisiana, 
446 U.S. 253 (1980). See also cases cited in Chapter 12, 
Section G, this Manual. The rule does not permit the payment 
of interest on equitable grounds and applies even where the 
Government has unreasonably delayed payment. %, Grey v. 
Dukedom Bank, 216 F.2d 108, 110 (6th Cir. 1954); Muenich v. 
United States, 410 F. Supp. 944, 947 (N.D. Ind. 1976). 

The interest prohibition applies to claims arising in 
foreign countries as well as to claims arising in the United 
States. 4 5  Comp. Gen. 169 (1965). It does not apply, how- 
ever, to contract obligations of the District of Columbia 
Government, which is liable for interest on its contract 
obligations the same as a private corporation. 33 Comp. 
Gen. 263 (1953). (There must nevertheless be some obliga- 
tion which has been violated. See B-180565, May 31, 1974.) 

The types of situations in which interest has been 
claimed encompass the full spectrum of claims against the 
Government. One large category, employee claims, is discussed 
separately later in this Section. Examples of other situa- 
tions in which claims for interest have been disallowed are: 
B-147064, October 11, 1961 (claim for rental and related 
expenses on requisitioned property in Germany); B-154102; 
June 16, 1974 (claim under Military Claims Act): B-187877, 
April 14, 1977 (delay in payment for goods delivered); 
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B-195265, August 1 7 ,  1 9 7 9  (delayed reimbursement by Labor 
Department of b e n e f i t  payments t o  employee t r u s t )  ; 
&194389-0.M., J u n e  2 5 ,  1979 (c la im f o r  cancel led h o t e l  
r e s e r v a t i o n s ) ;  B-192230, January 9 ,  1 9 7 9  (non-decision l e t t e r )  
(c la im fo r  damage t o  leased p rope r ty ) .  

As i nd ica t ed ,  the  U n i t e d  S t a t e s  i s  l i a b l e  f o r  i n t e r e s t  i f  
s p e c f i c a l l y  authorized by s t a t u t e .  A n  example i s  c o n t r a c t  
c la ims  under sec t ion  1 2  of t h e  Contract Disputes Act of 1978, 
4 1  U . S . C .  § 6 1 1  ( sup ra ,  t h i s  Chapter) .  See-Monroe M .  Tapper- 
& Associates v .  United S t a t e s ,  6 1 1  F.2d 354 ( C t .  C 1 .  1 9 7 9 )  fo r  
a d i scuss ion  of  t he  scope of s ec t ion  1 2 .  S imi l a r ly ,  p r i v a t e  
r e l i e f  l e g i s l a t i o n  may occas iona l ly  provide f o r  i n t e r e s t  i n  
s i t u a t i o n s  where i t  would not  otherwise be payable. See, e.g. ,  
B-182574-O.M., J u l y  1 9 ,  1 9 7 9 .  I n  B-187866, April  1 2 ,  1 9 7 7 ,  the  
Comptroller General concluded t h a t  i n t e r e s t  could be paid on a 
claim f o r  which Congress had made a s p e c i f i c  appropr ia t ion  
where t h e  appropr ia t ion  language d id  not  spec i fy  i n t e r e s t  but  
i t  was c l e a r  from t h e  l e g i s l a t i v e  h i s t o r y  t h a t  t h e  amount 
appropriated included i n t e r e s t .  

An exception t o  the  i n t e r e s t  p roh ib i t i on  involves  tak ings  
under t h e  F i f t h  Amendment, i n  w h i c h  i n t e r e s t  may be  included 
a s  p a r t  of t he  " j u s t  compensation." See E-191032-OIM., J u l y  7 ,  
1978, and Chapter 1 2 ,  Sect ion G ,  t h i s  Manual. However, i n  a 
case where i t  was apparent t h a t  t h e  Government would condemn 
c e r t a i n  land had the  owner not agreed t o  a l e a s e ,  t h e  Comp- 
t r o l l e r  General held t h a t  t h e  l e a s e  agreement was never the less  
a voluntary agreement r a t h e r  than a "condemnation" and t h a t  
t h e  payment of i n t e re s t  on claims a r i s i n g  under t h e  l e a s e  
would be unauthorized. E-181236, October 2 0 ,  1 9 7 7 .  

I f  t he  necessary a u t h o r i t y  f o r  t h e  payment o f  i n t e r e s t  
does not  e x i s t  i n  a p a r t i c u l a r  con tex t ,  i t  fol lows t h a t  appro- 
p r i a t i o n s  a r e  not l e g a l l y  a v a i l a b l e  f o r  t h a t  purpose, and some 
dec i s ions  have employed t h a t  r a t i o n a l e .  T h u s ,  t h e  Comptroller 
General has held t h a t  appropr ia t ions  of Federal agencies a r e  
not  a v a i l a b l e  f o r  t h e  payment of i n t e r e s t  o r  p e n a l t i e s  t o  t h e  
I n t e r n a l  Revenue Service on account of l a t e  forwarding o r  
underpayment of employment t axes  i n  t h e  absence of l e g i s l a t i o n  
express ly  making Federal agencies l i a b l e  f o r  i n t e r e s t  and 
p e n a l t i e s  t h e  same a s  p r i v a t e  p a r t i e s .  B-161457, May 9 ,  1978.  
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( 2 )  I n t e r e s t  P r o v i d e d  For i n  C o n t r a c t  

u n d e r  t h e  r u l e  s t a t e d  a t  t h e  o u t s e t  o f  t h i s  S e c t i o n ,  
i n t e r e s t  i s  r e c o v e r a b l e  a g a i n s t  t h e  u n i t e d  S t a t e s  i f  i t  is 
e x p r e s s l y  a u t h o r i z e d  by  s t a t u t e  o r  i f  i t  is e x p r e s s l y  p r o v i d e d  
f o r  i n  t h e  r e l e v a n t  c o n t r a c t .  

U n t i l  1 9 7 1 ,  G A O ' s  p o s i t i o n  was t h a t  i n t e r e s t  c o u l d  b e  
p r o v i d e d  f o r  i n  a con t r ac t  o n l y  i f  t h e r e  was some s t a t u t o r y  
a u t h o r i t y  f o r  i t .  The r a t i o n a l e  was t h a t  a c o n t r a c t u a l  s t i p u -  
l a t i o n  t o  p a y  i n t e r e s t  f o r  a d e l a y  i n  payment  c o u l d  e n d  up  
o b l i g a t i n g  t h e  Government beyond t h e  p e r i o d  of o b l i g a t i o n a l  
a v a i l a b i l i t y  o f  t h e  a p p r o p r i a t i o n ,  t h e r e b y  v i o l a t i n g  t h e  
A n t i d e f i c i e n c y  A c t .  T h i s  r u l e  was e x p r e s s e d  i n  22 Comp. 
Gen. 7 7 2  ( 1 9 4 3 ) .  A s  a r e s u l t  of  a Supreme C o u r t  d e c i s i o n ,  GAO 
changed  i t s  p o s i t i o n  i n  51 Comp. Gen. 2 5 1  ( 1 9 7 1 )  and  o v e r r u l e d  
2 2  Comp. Gen. 772 .  The 1 9 7 1  d e c i s i o n  r e c o g n i z e d  t h a t  t h e  
Government c o u l d  become l i a b l e  f o r  i n t e r e s t  by c o n t r a c t  e v e n  
w i t h o u t  e x p r e s s  s t a t u t o r y  a u t h o r i t y .  
c i e n c y  A c t  problem c o u l d  b e  a v e r t e d  by a r e s e r v a t i o n  of  f u n d s .  
T h u s ,  t h e  u n i t e d  S t a t e s  c a n  be l i a b l e  f o r  i n t e r e s t  e i t h e r  i f  
it is e x p r e s s l y  p r o v i d e d  by s t a t u t e ,  or  e v e n  i f  t h e r e  is n o  
e x p r e s s  s t a t u t o r y  a u t h o r i t y ,  i f  it i s T r o v i d e d  i n  t h e  r e l e v a n t  
c o n t r a c t .  18 /  See, e .g . ,  56 Comp. Gen. 55 ( 1 9 7 6 ) .  A b s e n t  
a u t h o r i t y  from e i t h e r  s o u r c e ,  i n t e r e s t  may n o t  be pa id .  E.g., 
B-187877, Apr i l  1 4 ,  1977 .  

The p o t e n t i a l  A n t i d e f i -  

The d i s c u s s i o n  on  c o n t r a c t  claims i n  5 1  Comp. Gen. 2 5 1  is 
no  l o n g e r  r e l e v a n t  i n  v i e w  of t h e  i n t e r e s t  p r o v i s i o n s  of 
s e c t i o n  1 2  of t h e  C o n t r a c t  D i s p u t e s  A c t  o f  1 9 7 8  ( s u p r a ,  t h i s  
C h a p t e r ) .  However, t h e  d e c i s i o n  r e m a i n s  r e l e v a n t  i n s o f a r  a s  
it  r e l a t e s  t o  i n t e r e s t  o n  simple demands f o r  payment  which  h a v e  
n o t  become claims. 

S e v e r a l  d e c i s i o n s  h a v e  i n v o l v e d  " l a t e  payment  c h a r g e s "  
f o r  o v e r d u e  a c c o u n t s .  Whether  o r  n o t  t h e  Government i s  l i a b l e  
f o r  t h e s e  d e p e n d s  e s s e n t i a l l y  o n  when t h e  Government was n o t i -  
f i e d  of t h e i r  e x i s t e n c e .  I f  t h e  Government h a s  n o t i c e  of t h e  
c h a r g e  a t  or  before  d e l i v e r y  and  t h e  c h a r g e  i s  accepted by  a n  

 re-1971 i n t e r e s t  d e c i s i o n s  m u s t  be read w i t h  c a u t i o n .  
A l though  5 1  Comp. Gen. 251  e x p r e s s l y  o v e r r u l e d  o n l y  
22 Comp. Gen. 772 ,  o t h e r  e a r l y  d e c i s i o n s  e x i s t  which  h o l d  
t h a t  s t a t u t o r y  a u t h o r i t y  is r e q u i r e d  i n  o r d e r  f o r  a con- 
t r a c t  t o  p r o v i d e  f o r  i n t e r e s t .  See f o r  e x a m p l e ,  5 Comp. 
Gen. 649 ( 1 9 2 6 )  and  A-12671, F e b r u a r y  1, 1926 .  T o  t h e  
e x t e n t  i n c o n s i s t e n t  w i t h  5 1  Comp. Gen. 2 5 1 ,  t h e s e  e a r l y  
d e c i s i o n s  would no  l o n g e r  be followed e v e n  t h o u g h  t h e y  
h a v e  n o t  b e e n  e x p r e s s l y  overruled.  
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a u t h o r i z e d  o f f i c i a l ,  f o r  example, i f  n o t i c e  i s  i n c l u d e d  on  a 
d e l i v e r y  rece ip t  and " a c c e p t e d "  i n  t h e  form of a n o t a t i o n  on 
t h e  d e l i v e r y  rece ip t ,  t h e  Government w i l l  b e  bound.  B-183628, 
May 8 ,  1 9 7 5 ;  B-183047, F e b r u a r y  27 ,  1975 .  However, payment  of 
l a t e  payment  c h a r g e s  i s  n o t  a u t h o r i z e d  where  t h e  f i r s t  n o t i c e  
appears on  a claimant's invoice. B-183628, s u p r a ;  B-195123, 
J u l y  11, 1979 ;  B-197856, March 5 ,  1980 .  These  p r i n c i p l e s  
apply e q u a l l y  whe the r  t h e  c h a r g e  i s  te rmed a " l a t e  payment 
c h a r g e "  or  a " s e r v i c e  c h a r g e . "  B-183047, s u p r a ;  B-103315, 
F e b r u a r y  1 4 ,  1 9 7 2 ;  B-199915, September  8 ,  1 9 8 0 .  

G e n e r a l l y ,  t h e  p a r t i e s  s h o u l d  s p e c i f y  i n  t h e  c o n t r a c t  
e x a c t l y  what  w i l l  c o n s t i t u t e  t h e  " e f f e c t i v e  d a t e  of payment" 
for  purposes of d e t e r m i n i n g  t h e  Governmen t ' s  l i a b i l i t y  f o r  
l a t e  payment  c h a r g e s .  I f  t h i s  i s  n o t  d o n e ,  t h e  Government 
i s  o b l i g a t e d  t o  issue and mail i t s  c h e c k s  s u f f i c i e n t l y  i n  
a d v a n c e  t o  assure  r ece ip t ,  i n  t h e  r e g u l a r  course of t h e  
m a i l s ,  on or  b e f o r e  t h e  d e l i n q u e n c y  d a t e .  I f  t h e  Government 
d o e s  n o t  meet t h i s  o b l i g a t i o n ,  i t  w i l l  n o t  b e  a b l e  t o  a v o i d  
l i a b i l i t y  f o r  t h e  l a t e  payment c h a r g e s  merely b e c a u s e  i t  
i s s u e d  t h e  c h e c k  b e f o r e  t h e  d e l i n q u e n c y  d a t e .  6 1  Comp. 
Gen.  - (B-201384, December 29, 1 9 8 1 ) .  

P u b l i c  u t i l i t i e s  commonly l e v y  l a t e  payment  c h a r g e s  on 
o v e r d u e  a c c o u n t s  and ques t ions  have  a r i s e n  f r e q u e n t l y  i n  t h i s  
c o n t e x t .  The r u l e  h e r e  i s  t h a t  t h e  Government i s  l i a b l e  f o r  
l a t e  payment c h a r g e s  on  o v e r d u e  u t i l i t y  b i l l s  where  t h e  terms 
of t h e  u t i l i t y  company ' s  a p p l i c a b l e  p u b l i s h e d  r a t e  s c h e d u l e  
so  p r o v i d e .  B-173725, September  1 6 ,  1 9 7 1 ;  B-184962, 
November 1 4 ,  1 9 7 5 ;  B-188616, May 1 2 ,  1 9 7 7 ;  B-189149, 
September  7 ,  1 9 7 7 ;  E?-195202, November 1 5 ,  1 9 7 9  ( n o n - d e c i s i o n  
l e t t e r ) .  The r a t i o n a l e ,  a s  s t a t e d  i n  B-173725, supra,  is  
t h a t  "s ince t h e  Government a c c e p t e d  t h i s  u t i l i t y  s e r v i c e  w i t h  
t h e  u n d e r s t a n d i n g  t h a t  i t s  o b l i g a t i o n  f o r  payment  would b e  
g o v e r n e d  b y  t h e  p u b l i s h e d  r a t e  s c h e d u l e ,  i t  i s  a l s o  bound b y  
t h e  l a t e  payment  c l a u s e  c o n t a i n e d  w i t h i n  t h a t  s c h e d u l e . "  

A l though  most of t h e  d e c i s i o n s  u s e  t h e  terms " l a t e  
payment  c h a r g e "  and " i n t e r e s t  c h a r g e "  i n t e r c h a n g e a b l y ,  c o u r t s  
i n  s e v e r a l  j u r i s d i c t i o n s  have  h e l d  t h a t  a l a t e  payment c h a r g e  
b y  a u t i l i t y  is n o t  r e a l l y  " i n t e r e s t "  b u t  i s  a d e v i c e  t o  per- 
m i t  t h e  u t i l i t y  t o  recoup i t s  cos t s  which a re  d i r e c t l y  a t t r i b -  
u t a b l e  t o  payment  d e l a y s  and t h e r e b y  a v o i d  i n d i s c r i m i n a t e l y  
c h a r g i n g  a l l  users fo r  t h e  d e l a y s  of  some. The Comptroller 
G e n e r a l  h a s  a c c e p t e d  t h i s  r e a s o n i n g  and h a s  h e l d  t h a t  t h e  
Government may b e  l i a b l e  f o r  l a t e  payment  c h a r g e s  c o n t a i n e d  
i n  a u t i l i t y ' s  p u b l i s h e d  r a t e  s c h e d u l e  unde r  t h e  g e n e r a l  
terms o f  a c o n t r a c t ,  e v e n  i n  t h e  f a c e  of  a spec i f i c  c o n t r a c t  
p r o v i s i o n  p r o h i b i t i n g  t h e  payment of a n y  " p e n a l t y  o r  
i n t e r e s t . "  B-194905, J u l y  6 ,  1979;  B-186494, J u l y  22,  1976 .  
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The general prohibition with respect to interest has been 
applied to liquidated damages provided for by contract and 
remitted by the Comptroller General under 41 U.S.C. § 256a. 
B-197972, June 18, 1980. Under the principles discussed above, 
the contract presumably could have expressly provided for 
interest upon remission. 

Where a contract has been executed in violation of the 
Antideficiency Act (Chapter 5, this Manual), and payment under 
the contract has been delayed due to the unavailability of 
funds, modification of the contract to provide for the payment 
of interest on amounts which subsequently become due and pay- 
able would be unlawful since it would necessarily increase the 
amount of the deficiency appropriation needed to liquidate the 
overobligation and would constitute a new and additional 
violation of the Antideficiency Act. 55 Comp.  Gen. 768  
(1976); B-132900, June 3, 1976 (non-decision letter). 

Finally, interest on capital borrowed to finance the 
performance of a Government contract may generally not be 
allowed as a reimbursable item of cost under the contract. s, 27 Comp. Gen. 690 (1948). However, it has been allowed 
to a nonprofit institution which had borrowed money to finance 
a contract with the Department of Agriculture for the imple- 
mentation of certain programs under the National School Lunch 
Act. B-185016, July 8, 1976. For other exceptions, see 
B-154442, November 29, 1968; B-166235-O.M., June 25, 1969. 

NOTE: Legislation enacted on May 21, 1982, will change some 
of these rules. The new law is Public Law 97-177, the Prompt 
Payment Act. It provides generally that a Federal agency 
which acquires property or services from a business concern 
shall be liable for interest if it does not make payment by 
the required payment date ( 3 0  days after receipt of a proper 
invoice unless the contract specifies some other payment due 
date). The Office of Management and Budget is to issue 
implementing regulations. The new law applies to the acqui- 
sition of property or services on or after October 1, 1982, 
and will be reflected more fully in a future revision of this 
Section. 
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( 3 )  Employee  C l a i m s  

The quest  t o  recover i n t e r e s t  from t h e  Government h a s  
t o u c h e d  j u s t  a b o u t  e v e r y  t y p e  of claim a s s e r t e d  by F e d e r a l  
c i v i l i a n  employees and  m i l i t a r y  p e r s o n n e l .  S i n c e  s t a t u t o r y  
a u t h o r i t y  f o r  i n t e r e s t  d o e s  n o t  e x i s t  i n  t h i s  a r ea ,  claims 
f o r  i n t e r e s t  h a v e  b e e n  c o n s i s t e n t l y  d i s a l l o w e d .  

T h u s ,  t h e  B a c k  P a y  A c t  ( 5  U.S.C. S 5 5 9 6 )  d o e s  n o t  
a u t h o r i z e  t h e  paymen t  of  i n t e r e s t  on a w a r d s  o f  back pay 
r e s u l t i n g  f r o m  u n j u s t i f i e d  o r  u n w a r r a n t e d  p e r s o n n e l  ac t ions .  
54 Comp. Gen. 760  ( 1 9 7 5 )  ( u n f a i r  l abo r  p rac t i ces  d e t e r m i n e d  
b y  t h e  D e p a r t m e n t  o f  Labor) ;  5 3  Comp. Gen. 8 2 4  ( 1 9 7 4 )  
(improper s e p a r a t i o n ) ;  Van w i n k l e  v .  McLucas, 537  F.2d 246 
( 6 t h  C i r .  1 9 7 6 ) ,  ce r t .  d e n i e d ,  4 2 9  U.S. 1 0 9 3 ;  F i t z g e r a l d  v .  
S t a a t s ,  578  F.2d 435 ( D . C .  C i r .  1 9 7 8 ) ,  c e r t .  d e n i e d ,  439  
U , S .  1 0 0 4 .  

S i m i l a r l y ,  t h e r e  i s  n o  a u t h o r i t y  f o r  t h e  Governmen t  t o  
p a y  i n t e r e s t  o n  a n  employmen t  d i s c r i m i n a t i o n  claim u n d e r  
T i t l e  VI1 of t h e  C i v i l  R i g h t s  A c t  of  1 9 6 4 ,  a s  amended.  
5 8  Comp. Gen .  5 ( 1 9 7 8 ) ;  R i c h e r s o n  v .  J o n e s ,  551 F.2d 918 
( 3 d  C i r .  1 9 7 7 ) ;  F i s c h e r  v .  Adams, 572  F.2d 406 (1st C i r .  
1 9 7 8 ) ;  G u i l d a y  v .  D e p a r t m e n t  of Just ice ,  4 8 5  F. S u p p .  324  
( D .  Del. 1 9 8 0 ) .  

Where i n t e r e s t  c a n n o t  be a w a r d e d  d i r e c t l y ,  i t  may n o t  be 
a w a r d e d  i n d i r e c t l v  i n  t h e  su i se  of  a n  " i n f l a t i o n  f a c t o r "  or  
"cos t -o f - l i v ing  f & t o r . "  S a u n d e r s  v .  C lay to r ,  629  F.2d 596 
( 9 t h  C i r .  1 9 8 0 ) ,  c e r t .  d e n i e d ,  450  U . S .  9 8 0 ;  B l a k e  v.  
C a l i f a n o ,  6 2 6  F.2d 8 9 1  ( D . C .  C i r .  1 9 8 0 ) ;  Chewning v .  
S c h l e s i n g e r ,  4 7 1  F .  Supp.  7 6 7  (D.D.C .  1 9 7 9 ) .  ( A l l  o f  t h e s e  
a re  T i t l e  VI1 cases.)  See a l s o  B-159399, October 1 4 ,  1 9 8 1 .  

O t h e r  t y p e s  o f  e m p l o y e e  claims i n  w h i c h  i n t e r e s t  h a s  
b e e n  d i s a l l o w e d  a re  a s  fol lows:  

- -Over t ime:  5 3  Comp. Gen. 2 6 4 ,  269  ( 1 9 7 3 ) ;  B-189181, 
J u n e  2 0 ,  1 9 7 8 .  

- -Payments  r e s u l t i n g  from t h e  c o r r e c t i o n  of m i l i t a r y  
r e c o r d s  u n d e r  1 0  U.S.C. S 1 5 5 2 :  B-195129, April  28 ,  
1 9 8 0 ;  B-173513, A u g u s t  10, 1 9 7 1 ,  

- -Re imbursemen t  f o r  c o l l e c t i o n  o f  e x c e s s  c h a r g e s  on  
s h i p m e n t  of  h o u s e h o l d  g o o d s :  B-193856, March 2 6 ,  1 9 8 0 .  

- - R e l o c a t i o n  e x p e n s e s :  B-182276, Apr i l  1 0 ,  1 9 7 5 .  

- - T r a v e l  e x p e n s e s :  B-193346, March 2 0 ,  1 9 7 9 .  
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--Severance pay: B-165072, May 13, 1969. 

--Delayed payment of reenlistment bonus: E-179968-O.M., 
May 24, 1974. 

--Reimbursement for erroneous deduction of allotment: 
B-178330, March 11, 1974. 

--Payments received under the Missing Persons Act: 
B-159399, October 14, 1981. 

--Payment to State retirement fund on account of State 
employee temporarily assigned to Federal agency under 
Intergovernmental Personnel Act of 1970: B-192415, 
March 1, 1979. 

Interest was authorized in a case where the Army had 
erroneously retained a member's funds under the Uniformed 
Services Savings Deposit Program beyond the planned phaseout 
of the program. Since the statute authorizing interest on the 
deposits had not been repealed, the Government was obligated 
to pay interest until the deposit was actually returned. 
E-183769-O.M., April 6, 1976. 
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(4) Computation 

When interest is payable, it is computed by a very 
precise formula. GAO's formula was stated in B-60952, July 2, 
1953, as follows: 

"[Tlhe computation of interest in Government 
transactions [is] calculated for a fractional part 
of a year on the basis of the actual number of 
days within the period involved, using such number 
of days as the numerator and the actual number of 
days in the particular (calendar) year as the 
denominator--including either the beginning or 
ending date of the period, but not both. * * * 
[Ilnterest is computed on the basis of 365 days 
per year, or 366 days in a leap year." 

See also 1 Comp. Gen. 411 (1922); 15 Comp. Gen. 871 (1936); 
15 Comp. Gen. 992 (1936); 22 Comp. Gen. 656 (1943); A-51618,  
November 21, 1934. 

Naturally, this formula will apply only where some other 
formula is not specifically prescribed by statute. 
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F. FALSE OR FRAUDULENT CLAIMS 

A number of s t a t u t o r y  p r o v i s i o n s  dea l  w i t h  f a l s e  o r  
f r a u d u l e n t  claims and  impose b o t h  c i v i l  and  c r i m i n a l  p e n a l t i e s .  

C i v i l  p e n a l t i e s  a r e  p r o v i d e d  i n  t h e  False C l a i m s  A c t ,  
31 U.S.C. s s  231-235. Under t h e  False Claims A c t ,  a p e r s o n  
who presents a f a l s e  or  f r a u d u l e n t  claim a g a i n s t  t h e  Govern- 
ment  o r  u s e s  f a l s e  documen t s  i n  c o n n e c t i o n  w i t h  s u c h  a claim 
is  l i a b l e  f o r  a fo r f e i tu re  i n  t h e  amount  of  $2 ,000 ,  p l u s  
d o u b l e  t h e  amount  of damages s u s t a i n e d  b y  t h e  U n i t e d  S t a t e s  
a s  a r e s u l t  of t h e  f r a u d ,  p l u s  t h e  cos t s  of s u i t .  The 
s t a t u t e  was i n t e n d e d ,  so  said o n e  d i s t r i c t  c o u r t ,  " t o  protect  
t h e  t r e a s u r y  a g a i n s t  t h e  h u n g r y  and  u n s c r u p u l o u s  h o s t  t h a t  
e n c o m p a s s e s  i t  o n  e v e r y  s i d e  * * *. I' U n i t e d  States  v .  
Griswold, 2 4  F. 361 ,  366 ( D .  Ore. 1 8 8 5 ) ,  a f f ' d ,  30 F. 762 
( C . C .  Ore. 1 8 8 7 ) .  S u i t  may b e  b r o u g h t  b y  the-United S t a t e s  
or  by a n y  p e r s o n  i n  t h e  name of t h e  U n i t e d  S t a t e s .  A s u i t  
b r o u g h t  b y  a p r iva t e  i n f o r m e r  i s  known a s  a " q u i  tam" a c t i o n  
and t h e  i n f o r m e r  is ca l l ed  t h e  " r e l a to r . "  The s u i t  i s  s t y l e d  
" U n i t e d  S t a t e s  e x  r e l .  (name of  r e l a t o r )  v .  ( d e f e n d a n t ) . "  
31  U.S.C. s 235 prescr ibes  a s i x - y e a r  s t a t u t e  o f  l i m i t a t i o n s .  

The False Claims Act i s  a p e n a l  s t a t u t e  and  t h e r e f o r e  
s u b i e c t  t o  s t r i c t  c o n s t r u c t i o n .  C a h i l l  v .  C u r t i s s - W r i a h t  a d 

Corp., 57 F. Supp. 614 (W.D.  Ky. 1 9 4 4 ) .  I t  permits r e c o v e r y  
o n l y  when i t  i s  shown t h a t  t h e  d e f e n d a n t  ( c l a i m a n t )  h a s  made 
a f a l s e ,  f i c t i t i o u s ,  o r  f r a u d u l e n t  claim f o r  money 'or  p r o p e r t y  
a g a i n s t  t h e  Government based o n  t h e  Governmen t ' s  a l leged  l i a -  
b i l i t y  t o  t h e  c l a i m a n t .  E.g., Uni ted  States  e x  r e l .  Kessler v.  
Mercur Corp., 1 3  F .  Supp. 742 ( S . D . N . Y .  1 9 3 5 ) ,  a f f ' d ,  
8 3  F.2d 1 7 8  ( 2 d  C i r .  1 9 3 6 ) ,  c e r t .  d e n i e d ,  299 U . S .  576. 

I n  a d d i t i o n ,  t h e r e  a re  c r i m i n a l  p e n a l t i e s  f o r  making 
f a l s e  o r  f r a u d u l e n t  s t a t e m e n t s  or  r e p r e s e n t a t i o n s  t o  Govern- 
ment  a g e n c i e s  ( 1 8  U.S.C.  § 1 0 0 1 )  and  f o r  p o s s e s s i n g  f a l s e  docu-  
m e n t s  w i t h  t h e  i n t e n t  t o  d e f r a u d  t h e  U n i t e d  S ta tes  (18  U.S.C. 
s 1 0 0 2 ) .  

S i n c e  t h e  False C l a i m s  A c t  and  1 8  U.S.C. S s  1 0 0 1  and  1 0 0 2  
a re  p e n a l  s t a t u t e s ,  t h e i r  e n f o r c e m e n t  i s  t h e  r e s p o n s i b i l i t y  of 
t h e  Depar tmen t  of J u s t i c e  and  GAO w i l l  n o t  r e n d e r  d e c i s i o n s  
unde r  them. See B-149372, F e b r u a r y  1 4 ,  1 9 7 8 ,  and C h a p t e r  1, 
t h i s  Manual.  

T h e r e  i s  a l s o  a s t a t u t o r y  p r o v i s i o n - - 2 8  U.S.C. 
§ 2 5 1 4 - - r e q u i r i n g  f o r f e i t u r e  t o  t h e  U n i t e d  S t a t e s  of a claim 
Itby a n y  p e r s o n  who c o r r u p t l y  p rac t ices  o r  a t tempts  t o  
pract ice  a n y  f r a u d  a g a i n s t  t h e  U n i t e d  S t a t e s  i n  t h e  proof ,  
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s t a t e m e n t ,  e s t a b l i s h m e n t ,  o r  a l l o w a n c e  t h e r e o f . "  T h i s  
p r o v i s i o n  a p p l i e s  o n l y  t o  c la ims f i l e d  i n  t h e  C o u r t  of  Claims. 
I t  does  n o t  apply t o  a claim w h i c h  h a s  b e e n  s e t t l e d  by p a y m e n t ,  
n o r  d o e s  i t  a f f e c t  t h e  r e c o v e r y  of money p a i d  o u t  a s  a r e s u l t  
of f r a u d .  4 1  Comp. Gen. 2 0 6  ( 1 9 6 1 ) ;  4 1  Comp. Gen. 2 8 5  ( 1 9 6 1 ) ;  
B-158404-O.M., A u g u s t  1, 1 9 6 6 .  

However, t h e  f a c t  t h a t  o n l y  t h e  C o u r t  h a s  power t o  
d e c l a r e  a f o r f e i t u r e  u n d e r  2 8  U.S.C. S 2514 by n o  m e a n s  s u g -  
g e s t s  t h a t  a n  a g e n c y  s h o u l d  pay a claim i f  f r a u d  i s  s u s p e c t e d .  
I n  a d d i t i o n  t o  t h e  v a r i o u s  s t a t u t e s  m e n t i o n e d  a b o v e ,  t h e r e  a r e  
p r i n c i p l e s ,  se t  f o r t h  i n  d e c i s i o n s  o f  t h e  Comptroller G e n e r a l ,  
f o r  t h e  h a n d l i n g  of  f a l s e  or  f r a u d u l e n t  c la ims a t  t h e  
a d m i n i s t r a t i v e  l e v e l .  

The s t a r t i n g  p o i n t  is t h e  r u l e  t h a t  t h e  f r a u d u l e n t  
p r e s e n t a t i o n  of  a c la im v i t i a t e s  t h e  c l a i m a n t ' s  r i g h t s  i n  t h e  
e n t i r e  c la im.  1 4  Comp. Gen. 1 5 0  ( 1 9 3 4 ) ;  1 7  Comp. Gen. 6 1  
( 1 9 3 7 ) ;  2 0  Comp. Gen.  5 0 7  ( 1 9 4 1 )  ; 2 3  Comp. Gen. 9 0 7  ( 1 9 4 4 ) .  
If f r a u d  i s  s u s p e c t e d ,  t h e  claim s h o u l d  be v i e w e d  a s  o n e  of  
d o u b t f u l  v a l i d i t y  a n d  s h o u l d  be d i s a l l o w e d ,  l e a v i n g  t h e  c la im- 
a n t  t o  p u r s u e  t h e  matter i n  t h e  C o u r t  of  Claims w h i c h  h a s  
t h e  a u t h o r i t y  t o  dec la re  a f o r f e i t u r e  u n d e r  2 8  U.S.C. S 2514.  
4 1  Comp. Gen. 206  ( 1 9 6 1 ) ;  4 1  Comp. Gen. 2 8 5  ( 1 9 6 1 ) ;  B-186020,  
J u n e  2 8 ,  1 9 7 6 .  

The  a p p l i c a t i o n  of t h e  a b o v e  r u l e  v a r i e s  somewha t  d e p e n d i n g  
o n  t h e  t y p e  of  claim i n v o l v e d .  W i t h  respect t o  c o n t r a c t  claims, 
t h e  Comptroller G e n e r a l  h a s  s t a t e d :  

" [ U l n d e r  t h e  r u l e  w h i c h  h a s  b e e n  j u d i c i a l l y  
r e c o g n i z e d  f o r  s o  l o n g  a n d  so  o f t e n  declared i n  
d e c i s i o n s  of  o u r  O f f i c e  t h a t  i t  h a s  become a 
l a n d m a r k  i n  t h e  d i s p o s i t i o n  of claims i n v o l v i n g  
i r r e g u l a r i t i e s  a n d  p o s s i b l y  f r a u d u l e n t  p r ac t i ces  
a g a i n s t  t h e  U n i t e d  S t a t e s ,  i t  is  t h e  p l a i n  d u t y  
o f  a d m i n i s t r a t i v e ,  a c c o u n t i n g  a n d  a u d i t i n g  
o f f i c e r s  of t h e  Governmen t  t o  r e f u s e  a p p r o v a l  
a n d  t o  p r e v e n t  p a y m e n t  of p u b l i c  moneys  u n d e r  
a n y  a g r e e m e n t  on  beha l f  of t h e  U n i t e d  S t a t e s  
a s  t o  w h i c h  t h e r e  i s  a r e a s o n a b l e  s u s p i c i o n  of 
i r r e g u l a r i t y ,  c o l l u s i o n ,  o r  f r a u d ,  t h u s  reserv- 
i n g  t h e  mat te r  f o r  s c r u t i n y  i n  t h e  c o u r t s  when 
t h e  f a c t s  may be j u d i c i a l l y  d e t e r m i n e d  upon  
s w o r n  t e s t i m o n y  a n d  c o m p e t e n t  e v i d e n c e  a n d  a 
f o r f e i t u r e  d e c l a r e d  o r  o t h e r  appropr ia te  a c t i o n  
t a k e n . "  4 4  Comp. Gen. 1 1 0 ,  1 1 6  ( 1 9 6 4 ) .  

See a l s o  1 7  Comp. Gen. 6 1  ( 1 9 3 7 )  ( p a y m e n t  u n d e r  r e n t a l  agree- 
m e n t ) ;  2 3  Comp. Gen. 9 0 7  ( 1 9 4 4 )  ( b a i l m e n t ) ;  1 4  Comp. Gen.  1 5 0  
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( 1 9 3 4 ) ;  20  Comp. Gen. 507  ( 1 9 4 1 ) ;  €3-152676, A u g u s t  26 ,  1968 .  
The p r i n c i p l e  has  a l s o  been appl ied w i t h  r e spec t  t o  fraud- 
u l e n t l y  a l t e r e d  Government checks. See B-54418, January 25,  
1 9 4 6  . 

I n  t h e  dec i s ion  from which  t h e  above quota t ion  was taken,  
4 4  Comp. Gen. 1 1 0  ( 1 9 6 4 ) ,  t h e  Armed Serv ices  Board o f  Contract 
Appeals made an award t o  a cont rac tor  suspected of fraud. The 
J u s t i c e  Department had decl ined t o  proceed under  t h e  False  
Claims Act,  but  s t a t e d  t h a t  i t s  dec i s ion  had been prompted by 
p r a c t i c a l  cons ide ra t ions  and t h a t  i t  never the less  believed 
t h a t  t h e r e  was " s u b s t a n t i a l  evidence of f raud."  The Board 
t h e r e a f t e r  rendered i t s  dec i s ion  but  express ly  disclaimed 
j u r i s d i c t i o n  over t h e  issue of f raud .  The Board noted, how- 
e v e r ,  t h a t  t h e  issue of fraud was not  foreclosed because: 

"[Wle a r e  not  unmindful of t h e  f a c t  t h a t  
admin i s t r a t ive ,  accounting, and aud i t ing  o f f i c e r s  
sometimes re fuse  payment of publ ic  moneys when 
they have a reasonable susp ic ion  of f r aud ,  t h u s  
reserving t h e  matter f o r  s c r u t i n y  i n  t h e  Courts. 
I n  t h i s  case  t h e  Court would be i n  a p o s i t i o n  t o  
t r y  and decide the  fraud issue over which t h i s  
Board h a s  no j u r i s d i c t i o n  * * * . I 1  

Faced w i t h  t h i s ,  t h e  Army asked whe the r  i t  could proper ly  
pay the  ASBCA award. Noting t h a t  determinat ions of fraud a r e  
beyond the  power of cont rac t ing  o f f i c e r s  and boards (which the  
ASBCA had express ly  recognized) ,  and not ing f u r t h e r  t he  fo r -  
f e i t u r e  provis ions  of 28 U.S.C. § 2 5 1 4 ,  t h e  Comptroller General 
concluded t h a t  t h e  Board's dec i s ion  d i d  no t  impose an obl iga-  
t i o n  on the  United S t a t e s  and payment was the re fo re  not  
authorized.  The e f f e c t  of t h i s  was t o  l eave  t h e  con t r ac to r  t o  
h i s  remedy i n  t he  c o u r t s  which  would have the  power t o  t r y  the  
i s s u e  of f raud and d e c l a r e  a f o r f e i t u r e  i f  appropr ia te .  C f .  
B-154628, May 31,  1 9 6 6 .  Although 4 4  Comp. Gen. 1 1 0  predates  
the  Contract Disputes A c t  of 1978 ,  t h e  Act express ly  recognizes 
t h a t  agencies  a r e  not  authorized t o  s e t t l e  or  pay claims 
involving f raud .  

I n  subsequent dec i s ions ,  GAO has recognized t h a t  p a r t i a l  
settlement m i g h t  be authorized where the Government has 
received d i r e c t  b e n e f i t  fo r  s e rv i ces  performed, has suf fered  
no monetary l o s s  a s  a r e s u l t  of t h e  f r aud ,  and where t h e  fraud 
was not  committed f o r  t h e  purpose of securing payment of t h e  
claim. 4 5  Comp. Gen. 406 ( 1 9 6 6 )  ; B-171759, J u n e  1 0 ,  1 9 7 1 .  
Generally,  however, t h e  r u l e  remains t h a t  a claim t a i n t e d  by 
fraud cannot be divided s o  a s  t o  allow recovery on p a r t  of i t .  
4 4  Comp. Gen. 1 1 0 ,  supra.  
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Although t h e  above p r i n c i p l e s  apply equal ly  t o  c la ims f o r  
pay and allowances, t h e  Comptroller General has  held t h a t  each 
sepa ra t e  item of pay and allowances may be t r e a t e d  a s  a sepa- 
r a t e  c la im even though t h e y  a r e  included on a s i n g l e  voucher. 
4 1  Comp. Gen. 285 ( 1 9 6 1 ) .  T h u s ,  t h e  suspicion t h a t  some items 
on a voucher may be f a l s e  or  f raudulent  does not  necessa r i ly  
r equ i r e  disallowance of t h e  e n t i r e  voucher. For f u r t h e r  
e l abora t ion  on t h e  app l i ca t ion  of t h e  fraud p r i n c i p l e s  t o  
claims f o r  pay and allowances, see  57 Comp. Gen. 6 6 4  (1978) ;  
59 Comp. Gen.  9 9  ( 1 9 7 9 ) ;  B-194159, October 3 0 ,  1 9 7 9 .  

The  approach followed i n  t h e  pay and allowance cases  h a s  
a l s o  been appl ied t o  c la ims under t h e  M i l i t a r y  Personnel and 
C i v i l i a n  Employees' Claims Act of 1 9 6 4 .  See B-192978, 
February 2 8 ,  1 9 7 9  (Sec t ion  C ( 2 ) ,  supra ,  t h i s  Chapter).  

I n  a l l  types  of  c la ims,  t h e r e  i s  a presumption i n  favor 
of  honesty and f a i r  dea l ing  and t h e  burden of e s t a b l i s h i n g  
fraud r e s t s  w i t h  t h e  p a r t y  a l l e g i n g  i t .  E.g., B-187975, 
J u l y  2 8 ,  1 9 7 7 .  W i t h  r e spec t  t o  c la ims w i t h i n  G A O ' s  se t t lement  
j u r i s d i c t i o n ,  a claimant has  a r i g h t  t o  have h i s  claim adjudi-  
ca ted  i n  GAO even  though t h e  cognizant agency may consider  the  
claim t o  be f raudulent .  The agency's dec is ion  t h a t  t h e  claim 
i s  f raudulent  does not  fo rec lose  t h i s  r i g h t .  57 Comp. Gen. 6 6 4 ,  
667 (1978) .  Also, t h e  Department of  J u s t i c e ' s  f a i l u r e  t o  
prosecute  a claimant does not  preclude the  Government from 
taking appropr ia te  den ia l  o r  recoupment ac t ion .  - I d . ,  a t  6 6 9 .  

I f  evidence of fraud i s  discovered a f t e r  t h e  claim has 
been pa id ,  t he  Government should seek t o  recoup t h e  funds. 
Recoupment should be made t o  t h e  same e x t e n t  and amount a s  the  
d e n i a l  of an unpaid claim based on fraud. 4 1  Comp. Gen. 285  
( 1 9 6 1 ) ;  57 Comp. Gen. 6 6 4  (1978) .  T h u s ,  i f  t h e  e n t i r e  claim 
would have been denied, t h e  e n t i r e  amount should be recouped. 
I f  on ly  one item on a voucher would have been denied,  on ly  t h a t  
item need be recouped. 
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G. MERITORIOUS CLAIMS ACT 

(1) General 

GAO has  f r equen t ly  pointed ou t  t h a t  i t s  claims se t t lement  
j u r i s d i c t i o n  i s  l i m i t e d  t o  cons ide ra t ions  of l e g a l  l i a b i l i t y  
and t h a t  i t  has no a u t h o r i t y  t o  pay claims based s o l e l y  on 
e q u i t a b l e  cons idera t ions .  Insofar  a s  t h e  a c t u a l  payment of 
claims i s  concerned, t h i s  i s  t r u e .  The Comptroller General 
has ,  however, been given a measure of "equ i ty  j u r i s d i c t i o n "  
by s t a tu t e - - the  so-called Meritorious Claims Act. 1 9 /  
Enacted on Apri l  1 0 ,  1 9 2 8 ,  and now found a t  31 U.S.C. 5 236, 
the  Act provides:  

"When t h e r e  i s  f i l e d  i n  t he  General Accounting 
Off ice  a claim or  demand a g a i n s t  the  U n i t e d  S t a t e s  
t h a t  may not  lawful ly  be adjusted by t h e  use of an 
appropr ia t ion  the re to fo re  made, b u t  which claim or 
demand i n  t he  judgment of t he  Comptroller General 
of the  United S t a t e s  con ta ins  such elements of l e g a l  
l i a b i l i t y  or  equ i ty  a s  t o  be deserving of t h e  con- 
s i d e r a t i o n  of t h e  Congress, h e  s h a l l  submit t h e  same 
t o  t h e  Congress by a s p e c i a l  r e p o r t  containing t h e  
ma te r i a l  f a c t s  and h i s  recommendation thereon." - 20/ 

I t  is important t o  note t h a t  t he  Meritorious Claims A c t  
does not  au tho r i ze  the  a c t u a l  payment of anything. I t  merely 
au tho r i zes  t h e  Comptroller General t o  submit a favorable  recom- 
mendation t o  Congress. Meritorious Claims A c t  recommendations 
a r e  acted upon t h e  form of p r i v a t e  r e l i e f  b i l l s  r a t h e r  than 
t h e  i nc lus ion  of t h e  items i n  genera l  appropr ia t ion  a c t s .  
A-25269, Apri l  8 ,  1 9 2 9 .  T h u s ,  t h e  Act i n  e f f e c t  au tho r i zes  GAO 
t o  recommend p r i v a t e  r e l i e f  l e g i s l a t i o n .  G A O ' s  recommendation 
w i l l  always include d r a f t  language f o r  t h e  b i l l .  

Of course ,  anything t h e  Comptroller General can submit 
under t h e  Meritorious Claims A c t  can be handled by regular  
p r i v a t e  r e l i e f  l e g i s l a t i o n .  The d i f f e r e n c e  i s  t h a t  t he  Merito- 
r i o u s  Claims Act case comes t o  Congress over t h e  recommendation 

- 19 /  Others a r e  the  waiver s t a t u t e s ,  5 U.S .C .  s 5584 and 
1 0  U.S.C. 5 2 7 7 4 ,  covered i n  t h e  Personnel Law Manuals, 
and 4 1  U.S.C.  S 256a which au tho r i zes  t h e  d i s c r e t i o n a r y  
remission of l i qu ida ted  damages. 

- 20/ Early dec i s ions  occas iona l ly  use t h e  name "Equitable  
Claims Act." E.?., B-36492, A u g u s t  2 7 ,  1943 .  However, 
"Meri tor ious Claims A c t "  has become much more common. 
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of an agency w i t h  e x p e r t i s e  i n  i nves t iga t ing  and ad judica t ing  
claims,  presumably making t h e  congressional task  e a s i e r .  I n  
f a c t  t h i s  was t h e  purpose of t he  Act. See S. Rep. No. 684, 
7 0 t h  Cong., 1st Sess .  3-4 ( 1 9 2 8 ) .  

While t h e  A c t  does permit GAO t o  recommend ac t ion  on 
c e r t a i n  c laims n o t  otherwise payable, i t  i s  never the less  
s t r i c t l y  l i m i t e d .  By i ts  terms i t  a p p l i e s  only i n  cases  
where t h e r e  i s  no appropr ia t ion  l e g a l l y  a v a i l a b l e  f o r  pay- 
men t .  I t  does not  apply t o  a case where, i f  t h e  claim were 
otherwise payable,  e x i s t i n g  appropr ia t ions  could be used fo r  
i ts  payment. A-18647, October 2 5 ,  1 9 2 8 ;  A-21129,  January 1 7 ,  
1 9 2 9 ;  A-63014, September 1 9 ,  1935; B-155149, October 2 1 ,  1 9 6 4 .  

Also, t h e  Comptroller General has construed t h e  A c t  a s  
appl icable  only t o  claims w i t h i n  G A O ' s  se t t lement  j u r i s d i c -  
t i on .  O f  course t h i s  means a l l  claims except those f o r  which 
se t t lement  a u t h o r i t y  has been express ly  granted t o  some o ther  
agency. Numerous dec i s ions  s t a t e  t h i s  p o s i t i o n  21/ and 
seve ra l  of t h e  e a r l i e r  ca ses  po in t  o u t  t h a t  i t  i s s u p p o r t e d  
by t h e  Act ' s  l e g i s l a t i v e  h i s t o r y  ( e .g . ,  B-121302, October 6 ,  
1 9 5 4 ) .  The r a t i o n a l e  here  i s  t h a t  t h e  Act should not  be con- 
s t rued  t o  permit GAO t o  circumvent a determinat ion t h a t  has 
been express ly  committed by s t a t u t e  t o  another agency. 

Combining these  two concepts,  a claim is  cognizable 
under  t he  Meritorious Claims Act i f  i t  is  a claim which GAO: 

"could consider w i t h  a view of making an allowance 
thereon but f o r  t h e  lack of any a u t h o r i t y  i n  
previously enacted s t a t u t o r y  law, or  appropr ia t ion  
made i n  pursuance of law author iz ing  t h e  payment 
of such claims." A-18647,  October 25 ,  1 9 2 8 ;  
B-121302, October 6 ,  1954. 

There a r e  the re fo re  th ree  condi t ions  which m u s t  be met 
before  t h e  Comptroller General w i l l  r epo r t  a claim under  t he  
Meritorious Claims Act: (1) t h e  claim m u s t  be cognizable by 

-- - 21/ B-50013, August 2 ,  1 9 4 5  (Act a p p l i e s  t o  claims which GAO 
would have j u r i s d i c t i o n  t o  s e t t l e  and allow b u t  f o r  t h e  
lack of  an appropr i a t ion ) ;  B-115905, December 1 0 ,  1 9 5 3  
(non-decision l e t t e r ) ;  B-121302,  October 6 ,  1954; 
B-141810, February 1 0 ,  1 9 6 0 ;  B-144735/B-144817, 
February 1 0 ,  1 9 6 1 ;  B-147909,  January 2 2 ,  1 9 6 2 ;  B-149624, 
October 1 0 ,  1 9 6 2 ;  B-151903, J u l y  11, 1963; B-170252, 
Ju ly  2 3 ,  1 9 7 0 ;  B-185428, January 2 9 ,  1 9 7 6 .  
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GAO under its claims settlement jurisdiction; (2) the claim 
must be one for whose payment existing appropriations are not 
legally available; and ( 3 )  the Comptroller General must judge 
the claim to have sufficient legal or equitable merit to 
warrant special consideration by Congress. The third 
condition introduces the element of discretion. 

One commenter noted that the Meritorious Claims A c t  
"was rarely used until recently." (Note, Private Bills in 
Congress, 79 Harv. L. Rev. 1684, 1688 (1966).) While the 
source of this may have been interviews with GAO employees 
(Id. at 1684, note), in fact the opposite is true. The Act 
WG used quite often in its early years--17 claims were 
submitted to Congress in 1928, 16 in 1929, and 20 in 1930. 
Usage dropped sharply and there were few submissions in the 
1940's and 1950's. Usage has increased somewhat in recent 
years but there are still only a very few claims submitted 
each year (for example, approximately 10 for the period 
1978-1980). Perhaps the major reason for this overall 
decline is that the statutory framework for the settlement 
and payment of claims against the Government is vastly more 
sophisticated than it was in 1928. The trend in favor of 
the Government's waiver of its sovereign immunity was still 
in its infancy in 1928 and there are now many more types 
of claims for which administrative or judicial recourse is 
available. 

In any event, GAO has not considered it appropriate to 
flood the Congress with Meritorious Claims Act recommenda- 
tions, and it may certainly be said that GAO has used the Act 
sparingly. Perhaps in part because of this, most of the 
Comptroller General's recommendations under the Act have been 
enacted. Thus, of the 53 claims reported in 1928 through 1930, 
51 were enacted. Out of 31 submitted between 1948 and 1976, 
28 were enacted. - 22/ 

GAO views the Meritorious Claims Act as "an extraordinary 
remedy limited to extraordinary circumstances." E.g., 53 Comp. 
Gen. 157, 158 (1973) ; B-160743, March 24, 1967. Thus, cases 
reported for congressional consideration have generally involved 
equitable circumstances of an unusual nature which are unlikely 
to constitute a recurring problem. B-186000-O.M., September 22, 
1976. GAO feels that frequently recurring problems are prefer- 
ably dealt with by general remedial legislation. See B-36492, 
August 27, 1943; 17 Comp. Gen. 720, 724 (1938). 

- 22/ The primary source of these statistics is a study done by 
a GAO attorney in 1977 (B-150882-O.M., March 17, 1977). 
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The M e r i t o r i o u s  Claims A c t  d o e s  n o t  apply  w i t h  respect 
t o  t r a n s a c t i o n s  t o  which  t h e  Un i t ed  S t a t e s  i s  n o t  a par ty .  
B-172991, F e b r u a r y  23, 1972 ;  B-163051, May 2, 1968 .  Nor d o e s  
i t  apply t o  d i s a l l o w a n c e s  i n  t h e  a c c o u n t s  of d i s b u r s i n g  or  
o t h e r  a c c o u n t a b l e  o f f i ce r s .  A-12928, January 5 ,  1 9 2 9 ;  
A-46674, January 2 5 ,  1933.  

Also, r e a d  l i t e r a l l y ,  t h e  A c t  app l i e s  o n l y  t o  claims 
a g a i n s t  t h e  Unitea S t a t e s  and  n o t  t o  claims b~ t h e  Un i t ed  
S t a t e s .  A-5249, J u n e  1 8 ,  1928.  Thus ,  t h e  A c t  would n o t  b e  
a v a i l a b l e  i n  g e n e r a l  d e b t  cases ,  e spec ia l ly  s ince t h e  F e d e r a l  
Claims Col lec t ion  A c t  ( i n f r a ,  t h i s  C h a p t e r )  p r o v i d e s  s t a n d a r d s  
f o r  compromise and  t e r m i n a t i o n .  However, i t  h a s  b e e n  a p p l i e d  
i n  cases i n v o l v i n g  o v e r p a y m e n t s  t o  Government employees where  
t e r m i n a t i o n  of  c o l l e c t i o n  a c t i o n  i s  i n a p p l i c a b l e .  These  have  
g e n e r a l l y  b e e n  cases i n v o l v i n g  "mixed" c la ims ,  t h a t  is,  claims 
i n c l u d i n g  b o t h  t h e  cance l la t ion  of r e m a i n i n g  i n d e b t e d n e s s  and 
t h e  r e f u n d i n g  of amounts  a l ready repaid (B-165384, November 1 3 ,  
1 9 6 8 ;  B-160178, J a n u a r y  27 ,  1969 ;  B-177097, January 1 9 ,  1 9 7 3 ) ,  
a l t h o u g h  some more r e c e n t  cases i n v o l v e  o n l y  t h e  c a n c e l l a t i o n  
o f  i n d e b t e d n e s s  (B-186218, November 1 0 ,  1 9 7 6 ;  B-195167, 
F e b r u a r y  21,  1 9 8 0 ) .  Also ,  t h e s e  a r e  cases e i t h e r  ( a )  which 
a r e  no t  c o v e r e d  b y  appl icable  waiver s t a t u t e s  (B-195167 and 
B-186218, s u p r a )  o r ,  ( b )  f o r  which w a i v e r  would n o t  p r o v i d e  
a d e q u a t e  r e l i e f  (B-160178, s u p r a ) .  

request t h a t  i t  a l s o  be c o n s i d e r e d  u n d e r  t h e  Meritorious 
Claims A c t ,  i t  w i l l  be c o n s i d e r e d  i n i t i a l l y  b y  G A O ' s  Claims 
Group. I f  t h e  Claims Group d e t e r m i n e s  t h a t  a s u b s t a n t i a l  
b a s i s  e x i s t s  f o r  r e p o r t i n g  a c la im t o  C o n g r e s s ,  t h e  matter i s  
r e f e r r e d  t o  t h e  Office of G e n e r a l  C o u n s e l .  I f  t h e  l e g a l  s t a f f  
c o n c u r s ,  t h e  repor t  is p r e p a r e d  f o r  t h e  Comptroller General 's  
s i g n a t u r e .  B-186000-O.M., September  22 ,  1 9 7 6 .  

I f  a claim s u b m i t t e d  t o  GAO fo r  a d j u d i c a t i o n  i n c l u d e s  a 

Some of t h e  e a r l i e r  documen t s  s u g g e s t  t h a t  a M e r i t o r i o u s  
Claims Act request may b e  c o n s i d e r e d  o n l y  i f  s u b m i t t e d  d i r e c t l y  
by t h e  c l a i m a n t .  However, t h e  s t a t u t e  d o e s  n o t  r e q u i r e  t h i s  
and  a s  a p rac t i ca l  matter i t  i s  n e c e s s a r y  o n l y  i f  t h e  s t a t u t e  
of l i m i t a t i o n s  ( i n f r a ,  t h i s  S e c t i o n )  i s  l i k e l y  t o  be a p rob lem.  
Thus ,  GAO w i l l  c o n s i d e r  a request s u b m i t t e d  by t h e  c o g n i z a n t  
agency .  See  B-41316, Augus t  26, 1944 .  Requests may a l s o  come 
i n  t h r o u g h  Members of Congres s .  I n  a d d i t i o n ,  GAO w i l l  se l f -  
i n i t i a t e  a Meritorious C l a i m s  Act repor t  i n  appropr ia te  
c i r c u m s t a n c e s .  B-196171-O.M., F e b r u a r y  1, 1980 .  

The a p p r o a c h  used  i n  e v a l u a t i n g  M e r i t o r i o u s  C l a i m s  A c t  
requests was summarized i n  1 8  Comp. Gen. 4 5 4 ,  457 ( 1 9 3 8 ) :  
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"The  p r o p r i e t y  of a f ford ing  r e l i e f  under t h e  
[Meri tor ious Claims Act] is a mat ter  of d i s c r e t i o n  
t o  be exercised according t o  t h e  circumstances of 
each p a r t i c u l a r  case .  However, t h i s  d i s c r e t i o n  is  
not  an a r b i t r a r y  one, b u t  i s  required t o  be exer- 
cised i n  accordance w i t h  f i x e d  p r i n c i p l e s  and 
precedents." 

There a r e  no formal s tandards f o r  judging i f  a s p e c i f i c  claim 
is  one w h i c h  GAO i s  l i k e l y  t o  endorse under t h e  Act. Rather,  
each claim i s  considered on i t s  own mer i t  and i n  l i g h t  of 
a v a i l a b l e  precedent ( t o  t h e  e x t e n t  it i s  u s e f u l ) ,  t o  determine 
i f  i t  con ta ins  t h e  necessary elements of l e g a l  or  e q u i t a b l e  
1 i a b i l i t y .  

I t  m u s t  be emphasized t h a t  there have been l i t e r a l l y  
hundreds of r eques t s  f o r  r e l i e f  under  t h e  Meri tor ious Claims 
Act. Many of t h e  o lder  cases  have become obso le t e  by v i r t u e  
of changes i n  l e g i s l a t i o n .  Many o t h e r s  a r e  simply not  sus- 
c e p t i b l e  of gene ra l i za t ion .  W i t h  t h i s  i n  mind ,  t h e  remainder 
of t h i s  Sect ion at tempts  t o  draw some g u i d e l i n e s  f o r  t h e  
p re sen ta t ion  and cons idera t ion  of these claims. 
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Categories  of Claims Generally Not Reported 

( a )  S t a t u t e  of Limitat ions 

The Barring A c t ,  31 U.S.C. § 71a (supFa, t h i s  
Chapter ) ,  express ly  a p p l i e s  t o  t h e  Meritorious Claims Act. 
Also, f o r  emphasis, i t  is repeated verbatim a t  31 U.S.C. 
§ 237. T h u s ,  i f  a claim is not  received by GAO w i t h  s i x  
years  a f t e r  i t  accrues  ( o r  longer f o r  c e r t a i n  wartime claims 
o r  i f  t he  period i s  extended by t h e  S o l d i e r s '  and S a i l o r s '  
C iv i l  Rel ief  Act of 1 9 4 0 ,  a s  d i s c u s s e d  e a r l i e r  i n  t h i s  
Chapter) ,  GAO i s  precluded a s  a mat ter  of law from submi t -  
t i n g  i t  under t h e  Meritorious Claims Act, regard less  of t h e  
e q u i t i e s .  

For example, B-153568, Karch 1 6 ,  1 9 6 4 ,  involved t h e  
claim of a ve te ran  f o r  t he  redemption of c e r t a i n  m i l i t a r y  
payment c e r t i f i c a t e s  h e  had received during h i s  s e r v i c e  i n  
World War 11. The claim was not  f i l e d  w i t h  GAO u n t i l  1 9 6 4 .  
Because t h e  claim was not  f i l e d  w i t h i n  t he  period prescr ibed 
by the  Barring Act ( t h e n  t en  yea r s )  nor w i t h i n  f i v e  years  
a f t e r  t h e  es tabl ishment  of peace, t h e  Comptroller General 
had no a u t h o r i t y  t o  r e p o r t  t h e  claim t o  Congress under the  
Meritorious Claims Act. 

There a r e  numerous dec i s ions  i l l u s t r a t i n g  t h e  e f f e c t  
of t h e  Barring Act on G A O ' s  a u t h o r i t y  under  t h e  Meritorious 
Claims Act. See B-144246, November 1 0 ,  1 9 6 0 ;  B-150129, 
November 15,  1 9 6 2 ;  B-153148, January 2 2 ,  1 9 6 4 ,  affirmed i n  
B-153148, December 2 ,  1 9 6 4 ;  B-156046, September 1 2 ,  1 9 6 7 ;  
B-134038/B-138771, May 23,  1968; B-106890, A u g u s t  11, 1 9 7 0 ;  
B-171732, March 2 4 ,  1971 ;  B-189816, August 29 ,  1 9 7 7 .  

A claim may be presented w h i c h  i s  s t i l l  w i t h i n  the  
period of t he  Barring A c t ,  b u t  which i s  barred by some o ther  
more s p e c i f i c  l i m i t a t i o n  period provided by s t a t u t e  or  regu- 
l a t i o n .  Early dec i s ions  e s t ab l i shed  t h e  p ropos i t ion  t h a t  a 
claim w h i c h  i s  time-barred by any s t a t u t o r y  or  regula tory  
l i m i t a t i o n  period w i l l  not  be reported t o  Congress under t h e  
Meritorious Claims Act. A s  s t a t e d  i n  1 4  Comp. Gen. 324 (1934) ,  
t h e  Act "was not  i n t e n d e d  f o r  employment a s  a means t o  revive 
claims barred by a s t a t u t o r y  or  regula tory  l imi t a t ion . "  

T h i s  conclusion follows from the  app l i ca t ion  of es tab-  
l i shed  p r i n c i p l e s  of equ i ty ,  s t a t e d  a s  fol lows i n  18 Comp. 
Gen. 454, 457 (1938):  

"It i s  a p r i n c i p l e  of long s tanding ,  governing 
t h e  exe rc i se  of equ i t ab le  j u r i s d i c t i o n ,  t h a t  when 
the re  i s  a complete and adequate remedy a t  law, and 
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the party aggrieved fails to take advantage of such 
remedy, such party will not be permitted to assert 
it in equity unless he was prevented by fraud or 
mistake or by circumstances beyond his control. 
[Citation omitted.] Where an adequate remedy at 
law has been lost through either positive 
negligence or mere failure to seek it at the proper 
time, equity will not interpose to grant relief." 

See also A-72406, August 4, 1936; A-44115, December 12, 1932. 

These early decisions predated the Barring Act--that is, 
the limitation period involved in the pre-1940 decisions was 
the only available time limitation. However, since a specific 
provision governs over a more general one, the principle con- 
tinues to be applicable and has been followed after the enact- 
ment of the Barring Act. For example, GAO denied Meritorious 
Claims Act relief to a claimant seeking a customs refund who 
had failed to pursue available administrative remedies within 
the time periods prescribed by the customs laws. B-115724, 
August 7, 1953. See also B-40645, April 21, 1944; B-124678, 
August 31, 1955; B-126162, March 16, 1956. 

Thus, a claim which is time-barred, either by 31 U.S.C. 
s 71a or by some other more specific statutory or regulatory 
limitation, will not be submitted under the Meritorious Claims 
Act. 

(b) Tort Claims 

Numerous decisions have established the proposition that 
GAO does not view the Meritorious Claims Act as applicable to 
tort claims. 10 Comp. Gen. 175 (1930); 13 Comp. Gen. 406 
(1934); 14 Comp. Gen. 429 (1934); 15 Comp. Gen. 1114 (1936); 
16 Comp. Gen. 642 (1937); B-50013, August 2, 1945. 

This result follows from the application of two somewhat 
related principles, not always stated in the decisions: first, 
the Meritorious Claims Act applies only to claims which are 
within GAO's settlement jurisdiction, and second, where Con- 
gress has enacted legislation providing relief for a certain 
type of claim, it must be presumed that Congress intended for 
that legislation to prescribe the limits of available relief. 

The early decisions cited above involve mostly allegations 
of negligence by a Government employee and arose before the 
1946 enactment of the Federal Tort Claims Act, at a time when 
only limited relief was available under the Small Claims Act 
and a few other miscellaneous statutory provisions. (The 
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Federal Tort  Claims A c t  and Small Claims A c t  a r e  both 
discussed e a r l i e r  i n  t h i s  Chapter.) The expanded r e l i e f  
ava i l ab le  under t h e  Federal Tort Claims Act has reduced the  
number of Meritorious Claims A c t  r eques ts  a r i s i n g  from t o r t  
claims. Nevertheless ,  t h e  r a t i o n a l e  of the  e a r l y  dec i s ions  
remains equa l ly  appl icable  and t h e  p o s i t i o n  has  been r e i t e r -  
ated i n  a number of post-Federal Tort Claims A c t  cases .  For 
example, t h e  Comptroller General decl ined t o  invoke the  
Meritorious Claims Act on behalf of a c la imant  who sought 
reimbursement f o r  t he  l o s s  of a rutabaga c rop  which  was 
destroyed by the  app l i ca t ion  of a p e s t i c i d e  recommended by a 
Department of Agricul ture  o f f i c i a l .  B-160780, February 8 ,  
1 9 6 7 .  See a l s o  B-114352, Apri l  28, 1 9 5 3 ;  B-120691,  J u l y  28,  
1954; B-120853, October 4 ,  1954; B - 1 4 1 8 1 0 ,  February 1 0 ,  1 9 6 0 ;  
B-147909, January 2 2 ,  1 9 6 2 ;  B-162545, October 1 0 ,  1 9 6 7 ;  
B-204766, March 2 ,  1982. 

I n  r e l a t e d  group of cases ,  t h e  Comptroller General has 
d e c l i n e d  t o  proceed under t h e  Meritorious Claims Act on 
behalf of Government employees who paid t o r t  claims from 
personal funds. See 34 Comp. Gen. 490  (1955) (employee sued 
i n  ind iv idua l  capac i ty  claimed amount paid i n  out-of-court 
se t t lement  p lus  a t t o r n e y ' s  f e e s  incurred i n  defending s u i t ) ;  
B-145191, Apri l  7 ,  1 9 6 1  (employee paid damages t o  avoid be ing  
s u e d ) .  These cases  were based i n  p a r t  on the  t r a d i t i o n a l  non- 
a p p l i c a b i l i t y  of t h e  Meritorious Claims Act t o  t o r t  claims 
and i n  p a r t  on t h e  absence of Government l i a b i l i t y  where t h e  
employee i s  sued  i n  h i s  individual  capac i ty .  Generally,  a 
p a r t y  in jured  by t h e  t o r t i o u s  conduct of a Government employee 
may proceed e i t h e r  aga ins t  t h e  Government under t h e  Federal 
Tort  Claims A c t  o r  aga ins t  t h e  employee i n  h i s  individual  
capac i ty .  S i n c e  enactment of t h e  Federal Drivers A c t  
(28 U.S.C. § 2 6 7 9 )  t h i s  i s  no longer t r u e  f o r  motor veh ic l e  
cases  ( t h e  two cases  c i t e d  were motor veh ic l e  cases  w h i c h  
predated t h e  Federal Drivers Act) , nor f o r  medical malpract ice  
cases ,  but  i t  remains t r u e  f o r  o ther  t o r t  cases .  

GAO a l s o  refused t o  recommend r e l i e f  under t h e  Merito- 
r i o u s  Claims Act i n  a motor vehic le  case  a r i s i n g  a f t e r  t he  
Federal Drivers Act i n  which the  employee v o l u n t a r i l y  paid 
for  t h e  damage t o  the  o ther  automobile from personal funds. 
B-152070, October 3,  1963.  The dec i s ion  noted t h a t  t h e  
employee's payment was merely i n  s a t i s f a c t i o n  of h i s  own 
l i a b i l i t y .  While t h i s  statement i s  i n c o r r e c t  i n  view of t h e  
Federal Drivers A c t ,  t h e  dec is ion  o f f e r s  an add i t iona l  
ra t ionale-- the "negligence aspec t  negates  any element of 
equity." A n  add i t iona l  reason, no t  s t a t e d  i n  the  dec i s ion ,  
i s  t h a t  t he  employee was a "voluntary c r e d i t o r "  (see i n f r a ,  
t h i s  S e c t i o n ) .  
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Relief  was recommended i n  a 1957 case i n  a claim r e s u l t -  
i n g  from t h e  wrongdoing of a Government employee. The Western 
Union Telegraph Company had i n s t a l l e d  equipment on an Army 
i n s t a l l a t i o n  and by agreement permitted t h e  equipment t o  be 
used f o r  u n o f f i c i a l  messages by m i l i t a r y  personnel.  Army 
personnel c o l l e c t e d  the  charges f o r  t he  Company's c r e d i t .  An 
Army employee converted (embezzled) s eve ra l  thousand d o l l a r s  
of t hese  r e c e i p t s .  The employee was prosecuted b u t  recoupment 
was not  poss ib l e .  Since the re  was no way t o  pay t h e  Company's 
claim from appropriated funds,  t h e  Comptroller General re- 
ported i t  t o  Congress under t h e  Meritorious Claims A c t ,  s t a t -  
i n g  t h a t  " t h e  Government's r e s p o n s i b i l i t y  f o r  t h e  funds 
at tached immediately upon t h e i r  r e c e i p t ,  and is not  merely 
t h a t  of an employer f o r  an employee's t o r t . "  B-131464, 
September 4 ,  1957 . 

There is an add i t iona l  reason why i t  would be inappro- 
p r i a t e  fo r  GAO t o  use t h e  Meritorious Claims Act on behalf  of 
a claimant whose claim i s  cognizable under the  Federal Tort  
Claims A c t .  A s t a t u t e  enacted i n  1 9 4 6  along w i t h  t h e  Federal 
Tort  Claims A c t  provides t h a t  no p r i v a t e  b i l l  au thor iz ing  o r  
d i r e c t i n g  " t h e  payment of money f o r  proper ty  damages , fo r  
personal i n j u r i e s  or death f o r  which s u i t  may be  i n s t i t u t e d  
under the  Federal Tort  Claims Act * * * s h a l l  be received or 
considered'' i n  t h e  Congress. 2 U.S .C .  S 19Og. The s t a t u t e  
a l s o  a p p l i e s  t o  p r i v a t e  b i l l s  f o r  a pension, t h e  cons t ruc t ion  
of a br idge across  a navigable stream, and t h e  co r rec t ion  of 
m i l i t a r y  o r  naval records.  W h i l e  2 U.S .C .  5 19Og has  been 
repealed in so fa r  a s  i t  r e l a t e s  t o  the  Senate ( S .  R e s .  2 7 4 ,  
9 6 t h  Congress, November 1 4 ,  1 9 7 9 ) ,  i t  remains i n  fo rce  f o r  
t h e  House of  Representat ives .  T h u s ,  i t  would be inappropr ia te  
fo r  GAO t o  recommend p r i v a t e  r e l i e f  l e g i s l a t i o n  i n  t h e  face  of 
a s t a t u t e  expressing the  pol icy  of a t  l e a s t  one House of t he  
Congress a g a i n s t  receiving or  consider ing such l e g i s l a t i o n .  
See B-180597, May 1 0 ,  1 9 7 4 ;  B-162545,  October 1 0 ,  1 9 6 7 .  

( c )  R e s  Jud ica t a  

The Meritorious C l a i m  Act could not  have been intended 
t o  au thor ize  GAO t o ,  i n  e f f e c t ,  reverse  t h e  judgments of 
cour t s .  T h u s ,  a claim which has been unsuccessful ly  pursued 
i n  cou r t  w i l l  no t  be submit ted under t h e  Meritorious Claims 
Act. A-28480, September 1 9 ,  1 9 2 9 ;  A-55736, June 25, 1934. 

( d )  I n t e r e s t  

A s  d iscussed e a r l i e r  i n  t h i s  Chapter, i n t e r e s t  i s  not  re- 
coverable on claims a g a i n s t  the U n i t e d  S t a t e s  u n l e s s  express ly  
authorized i n  t he  r e l evan t  s t a t u t e  or  c o n t r a c t .  Where i n t e r e s t  

11-145 



is not otherwise authorized, a claim for interest will not be 
submitted under the Meritorious Claims Act. A-22423, 
February 1, 1929; A-27042, September 10, 1929; A-28455, March 1, 
1930. This applies equally to interest on judgments against 
the United States (see Chapter 12, this Manual). A-14295, 
September 10, 1928. 

voluntary Creditors 

As discussed previously in this Chapter, subject to 
limited exceptions, one who attempts to make himself a "volun- 
tary creditor" of the united States by making a payment from 
personal funds may not be reimbursed. The claim of a volun- 
tary creditor which cannot be paid under the principles pre- 
viously discussed will not be reported to Congress under the 
Meritorious Claims Act. B-87319, May 16, 1950; B-127799, 
August 24, 1956; B-157057( 2), July 12, 1965. 

One reason for this, although not stated in the decisions, 
is that a voluntary creditor claim is not a claim which could 
be allowed but for the lack of an available appropriation. If 
the claim were otherwise allowable, existing appropriations 
would be available for its payment. 

( f ) Personal Expenses 

GAO will not recommend relief under the Meritorious 
Claims Act to reimburse a claimant for expenditures which are 
essentially personal in nature and for which there is no basis 
for Government liability. B-136707, December 14, 1962 
(attorney's fees where not authorized by statute); B-185734, 
June 14, 1977 (attorney's fees); B-185612, August 12, 1976 
(attorney's fees); B-147628, December 28, 1961 (occupancy tax 
levied on military member by French municipality). 

The cases in which an employee incurs expenses when sued 
in tort in his individual capacity (supra, this Section) may 
also be viewed as falling within this category. 

A claim for attorney's fees was submitted under the 
Meritorious Claims Act in B-181660, September 30, 1974. The 
claimant, a General Services Administration employee, had 
separated a GSA supervisor and another GSA employee who were 
fighting and, as a result, was named a co-defendant in a civil 
suit brought by the employee. When GSA denied the claimant's 
request for Government representation, he retained private 
counsel. Claimant renewed his request for representation and 
this time GSA referred it to the local United States Attorney 
who provided the necessary legal representation. The claim 
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for the cost of retaining private counsel prior to being 
represented by the U.S. Attorney was seen as having sufficient 
equity to merit congressional consideration. 

(9) Cost or Eligibility Limitations 

A statute or regulation may impose various limitations 
and the party affected is charged with knowledge of these 
restrictions. A cost limitation may be a ceiling on the 
amount of funds that can be spent on a project or may be a 
limit on the amount payable on a certain type of claim, for 
example, the $15,000 limit in the Military Personnel and 
Civilian Employees' Claims Act of 1964 (supra, this Chapter). 
An eligibility limitation for purposes of this discussion 
refers t o  a time limit on some entitlement, for example, an 
allowance payable for a specified number of days. 

As a general proposition, a claim for an amount in excess 
of a cost or eligibility limitation set by statute or regula- 
tion will not be reported to Congress under the Meritorious 
Claims Act. B-98615, November 2, 1950; B-134650, May 14, 
1959; B-161920, September 1, 1967; B-201277, February 20, 
1981; B-142433-O.M., May 4 ,  1960; B-147496-O.M., January 4, 
1962. 

To illustrate, 10 U.S.C. S 2674 establishes cost 
limitations on "minor construction" projects for the military 
departments. In B-147086, September 20, 1961, a contractor 
claimed an amount which would cause the "minor construction" 
limitation to be exceeded. The Comptroller General determined 
that reporting the claim to Congress would be inappropriate. 

However, a claim for an amount in excess of the "minor 
construction" limitation was reported in B-154061, February 15, 
1965. In that case, the contractor (claimant) was only one of 
several on the project and had no way of knowing that the limit 
might be exeeded. Therefore, adherence to the cost limitation 
was not a matter within the contractor's control. 

Relief was also recommended in B-145318, December 16, 
1969. A construction contractor on a housing project offered 
to perform certain additional work and the contracting officer 
accepted. However, a change order could not be issued because 
the maximum insurable mortgage amount was subsequently obli- 
gated for other work on the project. Relief was deemed appro- 
priate because the contractor had acted in good faith, the 
Government retained the benefit of the work, and the work 
could have been paid for at the time the additional cost was 
agreed to without exceeding the statutory limitation. 
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(h) Contributing Fault by Claimant 

Older court decisions on equity jurisdiction frequently 
state that a party seeking equitable relief must have "clean 
hands." Although not in those terms, the Comptroller General 
applies this concept in considering requests for relief under 
the Meritorious Claims Act. Simply stated, GAO does not view 
the Meritorious Claims Act as an appropriate means to rescue 
someone who has contributed to his own predicament. 

The following cases in which Meritorious Claims Act 
relief was denied will serve to illustrate: 

--B-186000, September 22, 1976: Claim by Air Force 
officer for tuition payments to a foreign university. 
Even after counseling, claimant did not follow appli- 
cable regulations for having payments approved. 

--B-177437, March 9, 1973: Claim for lost equity in real 
property sold at foreclosure sale as result of nonpay- 
ment of mortgage. Claimant alleged that default re- 
sulted from Army's erroneous discontinuance of his 
allotment. Army records revealed that claimant had 
signed a form requesting discontinuance of the 
allotment. 

--B-165901, January 28, 1969: Air Force member shipped 
household goods knowing that applicable regulations 
did not authorize shipment at Government expense in his 
particular situation. 

--B-154149, June 5, 1964: Government employee induced 
claimant's husband to endorse benefit check and leave 
it with him for later delivery. Employee then cashed 
the check and pocketed the proceeds. Claimant argued 
that the dishonest employee had obtained the check under 
false pretenses, which was obviously true, but claimant 
had been present when her husband turned over the check 
and had acquiesced in the transaction. 

--8 Comp. Gen. 239, 243 (1928): Lapse of insurance 
because of nonpayment of premiums by claimant. 

--B-152070, October 3, 1963: Claim for reimbursement by 
employee who had paid for damage resulting from automo- 
bile accident caused by his negligence. 
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S t a t u t o r y  Prohib i t ion  

Claims f o r  items express ly  prohib i ted  ( a s  opposed t o  
merely not  au thor ized)  by s t a t u t e  o r  s t a t u t o r y  r egu la t ion  a r e  
gene ra l ly  no t  reported t o  Congress under t h e  Meritorious Claims 
A c t .  The premise i s  t h a t  one who works f o r  o r  d e a l s  w i t h  t h e  
Government m u s t  be charged w i t h  knowledge of p e r t i n e n t  
r e s t r i c t i o n s .  

An example i s  32 Comp. Gen. 337 ( 1 9 5 3 ) .  Under I n t e r i o r  
Department r egu la t ions  then i n  ex i s t ence ,  a q u a l i f i e d  person 
could reques t  t h a t  c e r t a i n  publ ic  lands  be sold a t  auc t ion .  I f  
t h e  reques t  was approved, t h e  app l i can t  w a s  required t o  p u b l i s h  
no t i ce  of t h e  s a l e  a t  h i s  own expense. The r egu la t ions  
express ly  provided t h a t  t h e  lands  could be withdrawn from s a l e  
even a f t e r  pub l i ca t ion  of t h e  no t i ce  and t h a t  s u c h  withdrawal 
would c r e a t e  no l i a b i l i t y  on t h e  p a r t  of t h e  U n i t e d  S t a t e s .  
The Comptroller General advised t h a t  t h e  Department could amend 
i t s  r egu la t ions  t o  permit reimbursement of t h e  no t i ce  expenses 
i n  withdrawal cases .  Absent  such an amendment, however, t h e  
c la imant  m u s t  be h e l d  t o  have assumed t h e  r i s k  t h a t  t h e  lands  
might be withdrawn. Since t h e  c la imant  m u s t  be charged w i t h  
no t i ce  of t he  r egu la t ions ,  ne i the r  l e g a l  nor equ i t ab le  b a s i s  
would e x i s t  t o  j u s t i f y  a Meritorious Claims A c t  recommendation. 
See a l s o  1 7  Comp. Gen. 7 2 0  ( 1 9 3 8 ) .  

The c o s t  o r  e l i g i b i l i t y  l i m i t a t i o n  cases  discussed above 
f u r t h e r  i l l u s t r a t e  t h i s  p r i n c i p l e .  

The s t a t u t o r y  p roh ib i t i on  r u l e  is not  an absolu te .  
Exceptions have been recognized where t h e  e q u i t i e s  a r e  p a r t i c -  
u l a r l y  s t rong  and e s p e c i a l l y  where t h e  Government has re- 
ceived c l e a r  b e n e f i t  from work o r  s e r v i c e s  performed. See, 
fo r  example, t h e  published advertisement cases  discussed 
l a t e r  i n  t h i s  Sect ion.  See a l s o  B-154061, February 1 5 ,  1965, 
and B-145318, December 1 6 ,  1 9 6 9 ,  d i scussed  above under " c o s t  
o r  e l i g i b i l i t y  l imi t a t ions . "  The s t a t u t o r y  p roh ib i t i on  r u l e ,  
t he re fo re ,  w h i l e  c e r t a i n l y  r e l e v a n t ,  can be overcome by 
s u f f i c i e n t l y  s t rong  e q u i t i e s .  

(j) A v a i l a b i l i t y  of O t h e r  Administrative S e t t l e m e n t  

A s  a genera l  p ropos i t ion ,  t h e  Comptroller General w i l l  
not  r e p o r t  t o  Congress under t h e  Meritorious Claims A c t  claims 
fo r  which o the r  admin i s t r a t ive  se t t lement  procedures a r e  ava i l -  
a b l e  b y  law. For t h e  most p a r t ,  t h i s  i s  merely an app l i ca t ion  
of t h e  previously noted p r i n c i p l e  t h a t  GAO views t h e  Act a s  
app l i cab le  only t o  claims w i t h i n  i t s  settlement j u r i s d i c t i o n .  

Pr oced u r  e s 
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Also, the existence of another administrative settlement proce- 
dure suggests that appropriations are available to pay the claim 
if otherwise allowable and that, therefore, the claim is not one 
which could be allowed but for the lack of an available 
appropriation. 

The most frequently recurring cases in this category have 
been tort claims which, because of the large number of cases, 
have been treated in a separate subsection above. 

B-163051, May 2, 1968, provides a further illustration. 
A construction company claimed reimbursement for expenditures 
made in connection with a proposed construction project in the 
Sudan. The Sudanese government was to fund the project with a 
loan from the U.S. Agency for International Development. How- 
ever, following the 1967 Middle East war, AID financing for 
projects in the Sudanese Republic was suspended, and a guaranty 
contract was executed between AID and the contractor. Under 
foreign assistance legislation, the President was given the 
authority to settle claims involving investment guaranty opera- 
tions and these settlements were to be final and conclusive. 
Since the claim was not within GAO's settlement jurisdiction, 
the Comptroller General declined to invoke the Meritorious 
Claims Act, stating: 

"[I]nsofar as the claim might be considered a 
claim against the United States under the Contract 
of Guaranty, * * * Congress has specifically con- 
ferred jurisdiction to make final settlements of 
claims arising under such guaranty operations upon 
the President, and pursuant to delegations of 
authority that jurisdiction has been vested in the 
Agency for International Development." 

This principle has also been applied in the following 
contexts : 

--Claims cognizable under the Military Personnel and 
Civilian Employees' Claims Act of 1964 and its predecessors 
(supra, this Chapter). B-203204, July 24, 1981; B-185428, 
January 29, 1976; B-144926, February 23, 1961. - 23/ 

--Claims cognizable under the Military Claims Act 
(supra, this Chapter). B-149624, October 10, 1962; B-121302, 
October 6, 1954. 

-- 
- 23/ This type of claim was not viewed as reportable to 

Congress under the Meritorious Claims Act even before 
the 1964 legislation. See 38 Comp. Gen. 314 (1958). 
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--Claims under t h e  d i s a b i l i t y  compensation laws adminis- 
te red  by the  ve t e rans  Administration. B-170252, J u l y  23, 1970.  

--Claims a r i s i n g  under t h e  T a r i f f  Act of 1930. 8-138338, 
February 1 2 ,  1959. 

--Claims a g a i n s t  Government corpora t ions  not  s u b j e c t  t o  
G A O I s  c la ims settlement j u r i s d i c t i o n  ( s u p r a ,  t h i s  Chapter) .  
B-115905, August 1 2 ,  1953, amplified by B-115905, December 1 0 ,  
1953 (non-decision l e t t e r ) .  

( k )  P r e f e r e n t i a l  Treatment 

A s  noted previous ly ,  c la ims submitted t o  Congress under 
the  Meritorious Claims Act a r e  g e n e r a l l y  l imi t ed  t o  those cases  
which a r e  unusual. For t h e  most p a r t ,  t h e  Comptroller General 
has  decl ined t o  r e p o r t  c la ims which  r e f l e c t  recur r ing  s i t u a -  
t i o n s .  The r a t i o n a l e  i s  t h a t  t o  recommend r e l i e f  i n  a case 
where t h e  circumstances a r e  commmon o r  l i k e l y  t o  recur  might 
r e s u l t  i n  t he  p r e f e r e n t i a l  t reatment  of one ind iv idua l  over 
o t h e r s  s i m i l a r l y  s i t u a t e d .  A s ta tement  f r equen t ly  found i n  
the dec i s ions  i s  t h a t :  

" [ T l o  r epor t  t o  t h e  Congress a p a r t i c u l a r  case 
when s i m i l a r  e q u i t i e s  e x i s t  o r  a r e  l i k e l y  t o  a r i s e  
w i t h  r e spec t  t o  o ther  c la imants  would c o n s t i t u t e  
p r e f e r e n t i a l  t reatment  over o t h e r s  i n  s imi l a r  
circumstances." B-164814, August 1 0 ,  1 9 7 0 .  

The p r e f e r e n t i a l  t reatment  r u l e  i s  o f t e n  used a s  addi- 
t i o n a l  support  i n  cases  involving the  prev ious ly  discussed 
d e n i a l  c a t e g o r i e s ,  f o r  example, B-134038/B-138771f May 2 3 ,  
1968 (c la im barred by s t a t u t e  of l i m i t a t i o n s ) .  However, i t  
is  a l s o  used  a s  independent grounds f o r  d e n i a l  i n  many cases  
which  do not  f a l l  w i t h i n  any of t h e  o ther  ca t egor i e s .  See, 
e .g . ,  B-164814, supra ;  8-165886, March 2 4 ,  1 9 6 9 ;  B-197982, 
February 2 6 ,  1 9 8 1 ;  B-171483, March 1 9 ,  1 9 7 1 .  B-171483 i l l u s -  
t r a t e s  a f a i r l y  common s i t u a t i o n ,  a l o s s  incurred by a Govern- 
m e n t  employee i n c i d e n t  t o  a permanent change-of-station 
assignment which  was subsequently cance l led .  

A 1 9 7 5  dec is ion  involved claims by seve ra l  employees of 
a Government con t r ac to r .  The c la ims were f o r  reimbursement 
for  loss and damage t o  personal proper ty  r e s u l t i n g  from a f i r e  
i n  Government-owned q u a r t e r s  on a United S t a t e s  i s land  posses- 
s ion  i n  t he  Pac i f i c .  Contractor employees a r e  no t  covered by 
the  Mi l i t a ry  Personnel and C iv i l i an  Employees' Claims Act of 
1 9 6 4 ,  and r e l i e f  was unavai lable  under the  Federal Tort  
Claims Act because t h e r e  was no evidence of negligence by 
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Government personnel.  Based on a s t r a i g h t  app l i ca t ion  of t h e  
p r e f e r e n t i a l  t reatment  concept,  GAO decl ined t o  invoke the 
Meritorious Claims Act. B-183208, June 3 0 ,  1975. 

I t  i s  important t o  note t h a t  t h e  d e n i a l  of a claim under  
the  Meritorious Claims A c t  because i t  r e f l e c t s  a common or  
recur r ing  s i t u a t i o n  r e f e r s  t o  t h e  na ture  of  t he  claim and not 
t o  t h e  p a r t i c u l a r  f a c t  pa t t e rn .  Two recen t  ca ses  i n  which 
Meritorious Claims Act reques ts  were d e n i e d  w i l l  i l l u s t r a t e .  
I n  both cases  t h e  f a c t  p a t t e r n s  were c e r t a i n l y  unusual 
b u t  t he  na ture  of t he  claim was viewed a s  not  p a r t i c u l a r l y  
unusual and the re fo re  w i t h i n  t h e  p r e f e r e n t i a l  treatment r u l e .  

I n  B-201284, April 2 1 ,  1981, t he  claimant  corporat ion had 
expended a s u b s t a n t i a l  sum t o  develop an exh ib i t i on  of works 
from t h e  Hermitage Museum of Leningrad. The e x h i b i t  was 
s c h e d u l e d  t o  tour  t h e  Uni ted  S t a t e s  a s  p a r t  of  a Government 
sanctioned e f f o r t  t o  promote t r a d e  and c u l t u r a l  r e l a t i o n s  
w i t h  t h e  USSR.  However, when t h e  Administration decl ined t o  
issue a c e r t i f i c a t i o n  necessary t o  p r o t e c t  t h e  a r t  o b j e c t s  
from j u d i c i a l  process  i n  t h i s  country,  t he  exh ib i t i on  was can- 
c e l l e d .  Alleging unique circumstances,  t h e  claimant requested 
reimbursement of i t s  c o s t s .  

I t  was determined, however, t h a t  t h e  l o s s  was caused by 
a change i n  U.S. fore ign  pol icy  following t h e  Soviet  invasion 
of Afghanistan, and t h a t  a s  a r e s u l t  t he  claim was ne i the r  
unusual nor un l ike ly  t o  recur .  I n  dec l in ing  t o  submit the  
case under t h e  Meritorious Claims Act, t h e  Comptroller General 
noted l o s s e s  t o  o ther  U.S. concerns a s  a r e s u l t  of t he  invasion 
and s t a t e d :  

'I [MI any indiv idua ls  and businesses  were 
a f f ec t ed  t o  t h e i r  detr iment  i n  t h i s  p a r t i c u l a r  s h i f t  
of po l icy .  I t  i s  a l s o  t rue t h a t  we can expect t h a t  
o t h e r s  may i n  the  f u t u r e  s u f f e r  from changes i n  
United S t a t e s  Government r e l a t i o n s  w i t h  fore ign  
governments. Economic damages may well be wide 
spread when s i g n i f i c a n t  d e t e r i o r a t i o n  occurs  i n  t h e  
r e l a t i o n s  between governments. We have s p e c i f i c a l l y  
decl ined t o  recommend r e l i e f  t o  t h e  Congress under 
s i m i l a r  circumstances.  See 53 Comp. Gen. 1 5 7  ( 1 9 7 3 ) .  
To recommend r e l i e f  fo r  some p a r t i e s  and not  o t h e r s  
would be unfa i r  . I t  

I n  B-199071,  J u l y  1 6 ,  1980 ,  t h e  claims of two U . S .  
servicemen who p a r t i c i p a t e d  i n  a f a i l e d  mission t o  rescue 
American hostages h e l d  i n  I ran were considered f o r  poss ib l e  
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submission under 31 U.S.C. 5j 236. Both men had accrued annual 
leave in excess of 60 days, by statute the reimbursable maximum. 
One of the soldiers was killed during the raid and the other 
received serious injuries resulting in his retirement. Despite 
the unusual factual circumstances, the claims for reimbursement 
for accrued annual leave in excess of the 60-day limit were not 
submitted under the Meritorious Claims Act because forfeitures 
of excess annual leave are not uncommon. 

Compare B-205984, June 15, 1982, in which private funds 
temporarily in the custody of the State Department were lost 
during the seizure of the American Embassy in Tehran, Iran, 
in 1979. Although the incident produced no legal liability 
on the part of the United States, GAO found sufficient equit- 
able considerations to warrant relief under the Meritorious 
Claims Act. 

The preferential treatment rule must be applied with 
scrutiny. On the one hand, anything that happens once may 
happen again and this alone should not be enough to eliminate a 
case from consideration. Yet on the other hand, the failure of 
Congress to deal in more general terms with a demonstrably re- 
curring situation may indicate a congressional view that the 
situation should not be compensable from public funds. At the 
very least it suggests that remedial legislation might be desir- 
able as an alternative to the piecemeal approach of individual 
relief bills. Also, there are situations where the preferential 
treatment rule is subordinated by compelling equities, such as 
the published advertising cases, infra, this Section. 

11-153 



(3) Categories of Claims Which Have Been Reported 

extraordinary remedy to be used only in unusual circumstances, 
it is much more difficult to generalize with respect to the 
claims which have been reported to Congress. Nevertheless, 
some categorization is possible, As with several of the 
denial categories, placement of a case within a particular 
category does not guarantee that it will be reported. Each 
case must be examined on its own merit. 

Because GAO has viewed the Meritorious Claims Act as an 

(a) Act of God or the Public Enemy 

GAO will generally recommend relief for claims resulting 
from an "act of God" or of the "public enemy." 

In B-177096, December 22, 1972, relief was recommended 
where a transferred Government employee was unable to sell his 
house within the statutory period required for reimbursement 
of real estate expenses because damage caused by Hurricane 
Agnes necessitated extensive repairs to the property. 

In B-69985, June 10, 1948, relief was recommended where 
the claimant had purchased Government property located at a 
U.S .  Marine detachment in China, but was unable to take posses- 
sion due to the Japanese occupation of the base on December 8, 
1941. A similar, more recent case is B-205984, June 15, 1982, 
discussed under "Preferential Treatment, supra. 

One older and seemingly inconsistent case exists. Meri- 
torious Claims Act relief was denied in B-44825, October 17, 
1944, where a contractor incurred increased costs when 
performance was delayed by a tornado. 

The "act of God" must be the direct cause of the loss for 
which relief is sought. In 17 Comp. Gen. 1012 (1938), the 
claimant had imported and paid the customs duties on 30,000 
pounds of seed. The seed was released to the claimant pending 
final clearance by the Department of Agriculture. Shortly 
after release but before the claimant could be notified, the 
seed, while in storage in the claimant's plant, was destroyed 
in a flood. The claimant sought refund of the customs duties. 
Since the Government's right to the duties accrued on importa- 
tion and was not affected by t h e  subsequent destruction of the 
goods, there was no legal basis for the refund, nor were there 
sufficient equities to warrant a Meritorious Claims Act 
recommendation. 

11-154 



( b )  Congressional Precedent 

GAO w i l l  g e n e r a l l y  recommend r e l i e f  under t h e  Meritorious 
Claims Act where Congress has  enacted p r i v a t e  r e l i e f  l e g i s l a -  
t i o n  i n  s i m i l a r  circumstances.  

I n  B-165541, January 29 ,  1 9 6 9 ,  r e l i e f  was recommended 
where t h e  pa ren t s  of a U.S .  s o l d i e r  incurred t h e  expense of 
t ranpor t ing  t h e i r  s o n ' s  car  from North Carolina (where i t  was 
s to red  p r i o r  t o  t h e  s o n ' s  depar ture  and subsequent death i n  
Vietnam) t o  Ca l i fo rn ia  s ince  t h e  amount was considerably less 
than t h e  Government's c o s t  of t r a n s p o r t a t i o n  would have been, 
and Congress had previously granted r e l i e f  i n  s imi l a r  circum- 
s t ances .  See a l s o  E-163823, April  2 9 ,  1968, i n  which a claim 
involving a nea r ly  i d e n t i c a l  s i t u a t i o n  was reported.  

Rel ief  was a l s o  recommended i n  B-165384, November 1 3 ,  
1 9 6 8 ,  involving t h e  erroneous overpayment o f  s p e c i a l  d iv ing  
pay t o  a Navy d i v e r .  The claimant had ac ted  i n  good f a i t h  and 
Congress had enacted r e l i e f  l e g i s l a t i o n  i n  the  i d e n t i c a l  case  
of another member of t h e  same d iv ing  team. 

Conversely, t h e  Comptroller General has d e c l i n e d  t o  recom- 
mend r e l i e f  under t h e  Meritorious Claims Act where p r i v a t e  re-  
l i e f  l e g i s l a t i o n  has been introduced b u t  no t  enacted. A-30375, 
February 1 2 ,  1930; B-141780, February 15, 1965; B-141780, 
March 28,  1 9 6 6 .  

( c )  Unconsummated Offer of Employment 

On s eve ra l  occasions,  t h e  Comptroller General has  recom- 
mended r e l i e f  under t h e  Meritorious Claims Act on behalf  of a 
c la imant  who had received an o f f e r  of Government employment 
and incurred a l o s s  when, through no f a u l t  of h i s  own, t h e  
o f f e r  could not  be consummated. 

Relief was recommended i n  the  following cases :  

--Claimant, given an appointment by t h e  I n t e r i o r  Depart- 
ment a s  a Home Economics teacher  a t  an Indian school ,  
t r ave led  t o  her new job  a t  her own expense. Upon 
a r r i v a l ,  she discovered t h a t  t h e  school d id  not  have a 
Home Economics department, whereupon s h e  returned home. 
The c la imant  was unable t o  s t a r t  t h e  job  f o r  which she 
had been h i r ed  through no f a u l t  of her own. A-30416,  
February 1 7 ,  1930. 
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--Claimant was offered a Forest Service position in 
Wisconsin, accepted the offer and sold his home in 
Michigan. Upon reporting for work, he was informed of 
a delay in his formal appointment because of a ques- 
tion over his veteran's preference eligibility, where- 
upon he returned to Michigan and accepted private 
employment. Claimant had acted in good faith at all 
times. B-148149, May 16, 1962. 

--Claimant accepted what he understood to be a firm offer 
of employment. It turned out to be merely an invita- 
tion to participate in a training session as part of a 
selection process. He was advised that he would not be 
considered for regular employment at a particular loca- 
tion, but he might be considered for placement else- 
where, and was told to return home to await a possible 
phone call. B-158406, March 23, 1966. 

In B-160747, August 2, 1967, a case somewhat similar to 
B-158406, supra,  but factually distinguishable in several 
respects, GAO declined to recommend relief. The claimant in 
B-160747 had not resigned his prior position and continued to 
receive pay during the period he was enrolled in the Govern- 
ment training program. Also, upon being advised of his 
failure to qualify for the desired position, he was never 
asked to simply stand by to await a possible further assign- 
ment. This claimant was therefore not in the same equitable 
position as the claimant in E-158406. 

(d) Published Advertisements 

As discussed earlier in this Chapter, claims by news- 
papers for published advertisements procured in violation of 
44 u.S.C. § 3702 must be disallowed. However, the Comp- 
troller General routinely reports these to Congress under the 
Meritorious Claims Act. See B-160052, January 22, 1969; 
B-181337, November 25, 1974; B-183675, August 27, 1975; 
B-184667, September 25, 1975; B-196440, April 3, 1980; 
B-199696, September 4, 1980; B-199453, October 2, 1980; 
B-199801, October 21, 1980. 

The basis for submitting these is essentially an "unjust 
enrichment" theory--the newspaper provided a service in good 
faith expecting to be compensated and the Government received 
the benefits of that service. Also, although 44 U.S.C. 
§ 3702 is a prohibitory statute, it merely establishes a pro- 
cedural requirement as a condition precedent to payment and 
does not prohibit the procurement of advertisements per - se. 
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However, i n  a case where the  Government had merely asked 
f o r  a p r i c e  quota t ion  and t h e  newspaper ran t h e  advertisement 
based on t h a t  r eques t ,  t he  newspaper d i d  no t  s tand i n  t he  same 
e q u i t a b l e  p o s i t i o n  and GAO decl ined t o  make a Meritorious 
Claims Act recommendation. B-198568-O.M., October 2 1 ,  1 9 8 0 .  
S imi l a r ly ,  where an employee paid a newspaper from personal 
funds,  t h e  Comptroller General refused t o  s u b m i t  t he  employee's 
claim f o r  reimbursement t o  Congress under t h e  Meritorious 
Claims A c t .  E-1586, March 20 ,  1939. 

( e )  Miscellaneous U n j u s t  Enrichment and Related Cases 

I f  t h e  Government rece ives  the  b e n e f i t  of work or s e r v i c e s  
performed i n  good f a i t h  by someone--a Government employee or 
otherwise--who j u s t i f i a b l y  expected t o  be pa id ,  i t  i s  inequi t -  
a b l e  f o r  t h e  Government not  t o  pay. I n  some ins t ances ,  however, 
t h e r e  may be v a l i d  l e g a l  reasons why d i r e c t  payment cannot be 
made. I n  such cases ,  and where t h e  claimant  i s  f r e e  from f a u l t  
( f o r  example, has  not  missed t h e  s t a t u t e  of l i m i t a t i o n s ) ,  GAO 
w i l l  be i n c l i n e d  t o  favorably consider  Meritorious Claims Act 
r e l i e f .  

In  B-160178, January 27,  1 9 6 9 ,  t he  c la imant  took a GS-9 
j ob  w i t h  t h e  Army a f t e r  working only 1 2  days a s  a GS-6 w i t h  the  
J u s t i c e  Department, a v i o l a t i o n  of the  so-called Whitten Amend- 
ment  which required a t  l e a s t  one year i n  t h e  n e x t  lower grade.  
Payment of h i s  s a l a r y  was the re fo re  t e c h n i c a l l y  i l l e g a l .  How- 
e v e r ,  s i n c e  t h e  c la imant  had success fu l ly  performed h i s  GS-9 
d u t i e s  f o r  over a year ,  t h e  Comptroller General recommended re- 
l i e f  under  t h e  Meritorious Claims Act. The e f f e c t  o f  requi r ing  
recoupment of t h e  s a l a r y  would have been t h a t  t h e  Government 
received t h e  b e n e f i t  of t h e  c l a iman t ' s  work without having t o  
pay him. 

S imi l a r ly ,  r e l i e f  was recommended i n  E-153742 ,  J u l y  8 ,  
1 9 6 4 ,  where a temporary c i v i l i a n  employee continued t o  work 
under t h e  good f a i t h  impression t h a t  h i s  temporary appointment 
had been e x t e n d e d  for a second t i m e  although such an extension 
was prohib i ted  . 

I n  an e a r l y  case ,  a Treasury agent employed a Canadian 
a t to rney  t o  h e l p  w i t h  t he  e x t r a d i t i o n  of a f u g i t i v e  who had 
v io l a t ed  t h e  n a r c o t i c s  laws. Because of a s t a t u t o r y  prohibi-  
t i o n  then i n  e x i s t e n c e ,  t h e r e  was no a u t h o r i t y  t o  pay the  
a t to rney .  Since t h e  s e rv i ces  had been rendered i n  good f a i t h  
and t h e  Government received t h e  b e n e f i t ,  GAO s u b m i t t e d  a 
Meritorious Claims Act recommendation. A-30342,  February 1 2 ,  
1930. 
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The essence of these cases is that the Government would 
be unjustly enriched at the claimant's expense by benefiting 
from uncompensated services performed in good faith. Note 
also that this rationale has been sufficient to overcome 
a statutory prohibition in several cases. (See "Statutory 
Prohibition," supra, this Section.) 

Relief has also been recommended in a few cases for 
services performed in good faith where it turned out that the 
Government did not receive the contemplated benefit or the 
benefit was speculative. The claimant in A-26703, July 10, 
1929, rendered undertaker's services at the request of the 
(then) veterans Bureau, but it was later discovered that the 
deceased had never performed any military service. The claim- 
ant had no way of knowing and had acted in good faith. Under- 
taker's services were also involved in B-104517, February 9, 
1953, in which the claimant had buried four unidentified 
individuals killed in an Air Force plane crash, but could not 
be paid because it could not be clearly established that the 
decedents were Air Force or Air National Guard members. 

11-158 



(4) Contract Claims 

Contract claims generated many requests to the Comp- 
troller General for Meritorious Claims Act relief in the early 
years of the statute. There have been much fewer in recent 
years, largely because many claims are cognizable under modern 
contract claims procedures (e.g., Government-caused delays). 

Contract claims, because of their variety, are impossible 
to categorize as either reportable or not reportable. As with 
any other type of claim, Meritorious Claims Act recommendations 
have been made on only a small percentage. In addition to the 
principles already discussed in this Section, some further 
guidelines may be noted for contract cases. 

One who contracts with the Government is not automat- 
ically guaranteed a profit, and the mere fact that a contrac- 
tor incurs a loss rather than a profit does not justify a 
Meritorious Claims Act recommendation. 9 Comp. Gen. 378 
(1930) ; B-163274 , December 20, 1968 . 

Losses sustained by a contractor occasioned by the sus- 
pension of  work due to exhaustion of funds will not be 
reported to Congress under the Act. A-29731, January 13, 
1930; A-37562, April 30, 1932; B-118869, March 30, 1954. See 
also B-147197-O.M., October 27, 1961. 

Also not reportable under the Meritorious Claims Act are 
claims for bid preparation costs. A-90260, December 6, 1937. 
(If otherwise allowable, these could be paid from existing 
appropriations.) 

Ordinarily, in a requirements contract, the Government 
has no liability if it orders less than the stated estimate. 
E . g . ,  B-158239, March 11, 1966. Losses resulting from this 
situation will not justify a Meritorious Claims Act recom- 
mendation. 37 Comp. Gen. 688 (1958). However, relief has 
been recommended where the Government did not correctly state 
its estimate. In an early case, a contracting officer erro- 
neously put 4,000 sacks of flour instead of 4,000 pounds in the 
solicitation. Upon being notified that its bid was accepted, 
the contractor made commitments for 4,000 sacks, much more 
than the Government needed. Since the contractor's loss was 
directly attributable to the Government's error in stating 
the estimate, the Comptroller General recommended relief under 
the Meritorious Claims Act. A-26191, April 30, 1929. 

GAO has declined to recommend relief where a contractor's 
costs have increased due to inflation (54 Comp. Gen. 1031 
(1975)) or to the devaluation of the dollar (53 Comp. Gen. 157 
(1973) ) . 
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A number of contract claims have been reported to 
Congress under the Meritorious Claims Act. They tend to be 
cases where there is a direct connection between the Govern- 
ment's actions and the claimant's l o s s  and frequently involve 
elements of "unjust enrichment" (benefit to the Government 
from work for which the contractor justifiably contemplated 
payment). Two cases have been noted above in the discussion 
of cost or eligibility limitations (B-154061, February 15, 
1965, and B-145318, December 16, 1969). A few other examples 
are set forth below: 

--B-194135, November 19, 1979: Contract with Army 
required contractor to upgrade three Army wastewater 
treatment facilities. After performance was success- 
fully completed and the contractor partially paid, it 
was discovered that one of the facilities was the 
property of the local school board and not the Army. 

--B-136117, August 26, 1958: Contractor suffered losses 
under a salvage timber sales contract due to the Govern- 
ment's error in estimating the amount of timber to be 
cut. Although a small percentage of error in such 
estimates is normal, t h i s  contract was "believed t o  
have contained the largest percentage of error ever 
made in the Government's estimate of timber to be sold." 

--B-164582, May 6, 1969: Claim by logger for losses sus- 
tained under timber sale contract due to work stoppage 
required to clear insect-infested timber purchased at 
Government's urging and in purported reliance on Govern- 
ment's promise to give favorable consideration to time 
extension for performance. 

--E-134386, October 7, 1958: Claim for costs incurred in 
preparation for anticipated contract, sustained when 
claimant was erroneously notified that it was the 
successful bidder. 

--B-136897/B-139976, February 8, 1961: Claim for losses 
incurred in performance of contract for manufacture of 
sleeping bag cases as a result of Government's failure 
to furnish proper drawings. Armed Services Board of 
Contract Appeals had denied claim because actual loss 
was not susceptible to a reasonable adjustment supported 
by a preponderance of evidence. Contractor subsequently 
agreed to accept $50,000, which Army considered a 
reasonable estimate of the damages the contractor had 
suffered, and based on this agreement, GAO recommended 
relief. 
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--B-163778, December 21, 1970: Claimant purchased land 
from Post Office Department under agreement to construct 
vehicle maintenance facility and lease it back to the 
Post Office Department. Claimant incurred substantial 
expenses incident to mutual termination of contract 
when it was discovered that the construction was 
precluded by a c i t y  zoning ordinance. 

11-161 



(5) Erroneous Advice by Government Employee 

It is well-established that, except as otherwise provided 
by statute, the Government is not bound by erroneous acts done, 
or erroneous advice given, by its officers or employees. See, 
e.g., B-181432, November 12, 1975. This rule has generated a 
large number of requests to the Comptroller General for relief 
under the Meritorious Claims Act. Typically, an erroneous pay- 
ment is made as the result of administrative oversight, or 
expenses are incurred in reliance on representations by a 
Government employee which turn out to be wrong. Since the 
claimant has no legal recourse, he seeks equitable relief. 

The "erroneous advice" cases are the most difficult of 
all t o  attempt t o  classify. Although most have been denied, 
many have been reported. Also, most of the cases involve the 
intricacies of personnel law which are beyond the scope of this 
Manual. This Section, therefore, is intended merely to point 
out the various lines of cases and to emphasize that each case 
will turn on its own particular equities. 

In a long line of cases where Government employees have 
been given erroneous advice concerning their entitlement to 
reimbursement for various travel and relocation expenses, or 
where per diem rate schedules or other guidelines have been 
misinterpreted or misapplied resulting in overpayments, GAO 
has not recommended relief under 31 U.S.C. § 236. For recent 
examples, see B-199612, January 15, 1981; B-195374, Septem- 
ber 14, 1979; B-195242, August 29, 1979; B-191121, March 20, 
1979; B-198351-O.M., June 18, 1980; B-195930-O.M., December 19, 
1979. Denial is usually based on the preferential treatment 
concept, the decisions frequently noting that the situation is 
a recurring one. That this is unfortunately true is evidenced 
by the large number of cases. In terms of equity, GAO's posi- 
tion can be justified in that, as a general proposition, it is 
not inequitable for someone to have to bear an expense he would 
have incurred in any event or  to have to give back money he 
never should have received in the first place. 

The preferential treatment concept was also used to deny 
Meritorious Claims Act relief in "erroneous advice" cases where 
a Farmers Home Administration employee, contrary to regulations, 
represented to a creditor that the Government would guarantee a 
borrower's obligations. B-168300, December 3 ,  1969; B-168300, 
December 4 , 1969. 

However, where the equities in a particular case clearly 
favor the claimant, GAO has recommended relief under the Merito- 
rious Claims Act. In this way, GAO has been able to use the Act 
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t o  m i t i g a t e  t h e  o c c a s i o n a l  h a r s h  or  i n e q u i t a b l e  r e s u l t s  of 
t h e  " e r r o n e o u s  advice" r u l e .  See, f o r  e x a m p l e ,  t h e  cases 
d i s c u s s e d  a b o v e  u n d e r  t h e  h e a d i n g  "Unconsummated O f f e r  of 
Employment," where  t h e  c l a i m a n t  acted i n  good f a i t h  and 
i n c u r r e d  e x p e n s e s  h e  would n o t  h a v e  i n c u r r e d  b u t  fo r  t h e  
Governmen t ' s  e r r o n e o u s  r e p r e s e n t a t i o n s .  F o l l o w i n g  a r e  
f u r t h e r  i l l u s t r a t i o n s :  

--B-154694, Augus t  11, 1964 :  C l a i m a n t  s h i p p e d  maple 
s u g a r  p r o d u c t s  t o  t h e  U n i t e d  S t a t e s  e x h i b i t i o n  a t  a 
t rade  f a i r  i n  Sweden i n  r e l i a n c e  o n  r e p r e s e n t a t i o n s  b y  
Commerce Depar tmen t  o f f i c i a l s  t h a t  t h e  p r o d u c t s  c o u l d  
b e  s o l d .  C l a i m a n t  r e t u r n e d  t h e  g o o d s  t o  t h e  U n i t e d  
S t a t e s  upon l e a r n i n g  t h a t  r e t a i l  s a l e s  would n o t  be 
permit ted.  

--B-171598, March 24, 1971:  C l a i m a n t  was s u e d  b y  a 
f o r m e r  l a n d l o r d  i n  Rhodes, Greece. H i s  s u p e r i o r s  e r ro-  
n e o u s l y  a d v i s e d  him t h a t  h e  was d ip lomat i ca l ly  immune 
and t h e r e f o r e  d i d  n o t  h a v e  t o  appear i n  c o u r t  t o  d e f e n d  
t h e  s u i t .  A d e f a u l t  j udgmen t  was r e n d e r e d  a g a i n s t  t h e  
c l a i m a n t  which h e  was r e q u i r e d  t o  p a y .  

--B-201059, March 9 ,  1981 :  M i l i t a r y  member o n  t e m p o r a r y  
a c t i v e  d u t y  i n c u r r e d  m e d i c a l  e x p e n s e s  f o r  t r e a t m e n t  of 
a non-emergency c o n d i t i o n  a t  a c i v i l i a n  f a c i l i t y .  
Member had  b e e n  a d v i s e d  t h a t  Army would pay, b u t  Army 
c o u l d  n o t  pay b e c a u s e  member had n o t  o b t a i n e d  p r i o r  
a u t h o r i z a t i o n  r e q u i r e d  f o r  u s e  o f  c i v i l i a n  f a c i l i t y .  

--B-148568, September  27 ,  1962:  C o u r t - m a r t i a l  d e n i e d  
c l a i m a n t ' s  r e q u e s t  f o r  a c i v i l i a n  e x p e r t  w i t n e s s  b a s e d  
on  a d e c i s i o n  of t h e  Comptroller G e n e r a l ,  whereupon 
c l a i m a n t  p r o c u r e d  t h e  w i t n e s s  h i m s e l f .  However, t h e  
c o u r t - m a r t i a l  had  o v e r  looked a n o t h e r  Comptroller G e n e r a l  
d e c i s i o n  unde r  which  t h e  r e q u e s t  c o u l d  h a v e  b e e n  a p p r o v e d .  

--B-195167, F e b r u a r y  21,  1980 :  C l a i m a n t  was paid t r a v e l  
and r e l o c a t i o n  e x p e n s e s  i n c i d e n t  t o  a t r a n s f e r  from t h e  
U . S .  Pos ta l  S e r v i c e  t o  t h e  Fores t  S e r v i c e .  The t r a n s f e r  
and  payment  had  o c c u r r e d  s h o r t l y  a f t e r  t h e  Pos ta l  S e r v i c e  
s u c c e e d e d  t h e  former Post  O f f i c e  Depar tmen t  and  before  
t h e  Comptroller G e n e r a l  i s s u e d  h i s  d e c i s i o n  t h a t  t h e  
P o s t a l  S e r v i c e  was n o t  a "Federal  agency"  f o r  p u r p o s e s  
o f  t h e  s t a t u t o r y  r e i m b u r s e m e n t  o f  t h e  e x p e n s e s  i n  q u e s t i o n .  

See a l s o  B-189537, December 11, 1 9 7 8 ;  B-190014, Augus t  30, 1 9 7 8 ;  
B-186218, November 1 0 ,  1976.  
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PART 11. CLAIMS BY THE GOVERNMENT 

A. ROLE OF GAO 

Just as the Government may owe money to members of the 
public, members of the public may owe money to the Government. 
In testimony before the Senate Committee on Governmental 
Affairs in April 1981, GAO pointed out that, at the start of 
fiscal year 1981, receivables from United States citizens and 
organizations exceeded $139 billion. 24/ Much of this is paid 
routinely, but a sizeable portion is G t ,  and the Government 
is forced to pursue claims against its debtors. To illus- 
trate, GAO further pointed out in its testimony that, as of 
September 30, 1979, $24 billion due from U.S. citizens and 
organizations was delinquent. Debt claims arise fron many 
Government activities: for example, tax assessments; sales of 
Government goods and services; Federal housing and student 
loan and loan guarantee programs; overpayments to employees, 
contractors, veterans, and annuitants. 

Just as any business, if the Government cannot collect 
amounts owed to it, it must write off the debts as uncollect- 
ible. The losses, however, do not simply disappear. The 
business passes its debt losses on to the consumer; the 
Government must similarly pass its losses on to its consumer, 
the taxpayer. This Part will discuss how the Government goes 
about collecting its debts and GAO's role in that process. 

GAO's role in debt collection stems from two statutes. 
The first is 31 U.S.C. 5 71, the fundamental source of GAO's 
claims settlement authority. The origin and meaning of 
31 U.S.C. 71 have been discussed in Part I of this Chapter 
and are no different in the debt context. 

The second statute is the Federal Claims Collection Act 
of 1966. GAO has a special role under this statute and pre- 
scribes implementing regulations jointly with the Justice De- 
partment. The statute and regulations are discussed in detail 
in Section B, infra. 

- 24/ "Improving the Collection of Debts Owed the Government,'' 
Statement of Milton J. Socolar, Acting Comptroller General 
of the United States, before the Senate Committee on 
Governmental Affairs, April 23, 1981, page 2. 
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Debt collection activities at GAO are handled in the 
first instance by the Debt Branch, Claims Group, Accounting 
and Financial Management Division. As with the payment side, 
the Office of General Counsel provides legal advice to the 
Claims Group upon request. 

On the payment side, decisions of the Comptroller 
General serve two functions: interpreting statutes and 
adjudicating the merits of particular claims. On the debt 
side, there are still decisions interpreting statutes but 
there are many fewer decisions adjudicating individual claims. 
There are several reasons for this. The uniform procedures 
under the Federal Claims Collection Act eliminate the need for 
many decisions. Also, the typical debt case tends to be fairly 
clear-cut at least in terms of its legal foundation, and prob- 
lems are more likely to relate to collection procedures than 
to the existence of the debt itself, Finally, while most 
claimants are aggressive in pursuing payment claims at least 
through available administrative channels, the average debtor 
is much less likely to take an active role. 

In the performance of GAO's audit and oversight 
functions, the Comptroller General has issued numerous re- 
ports on debt collection. Of Government-wide significance are 
the following: 

--The Government Needs To Do A Better Job of 
Collecting Amounts Owed by the Public, 
FGMSD-78-61, October 20, 1978. 

--The Government Can Be More Productive in 
Collecting Its Debts by Following Commercial 
Practices, FGMSD-78-59, February 23, 1979. 

--The Government Can Collect Many Delinquent Debts 
by Keeping Federal Tax Refunds As Offsets, 
FGMSD-79-19, March 9, 1979. 

--Unresolved Issues Impede Federal Debt Collection 
Efforts--A Status Report, CD-80-1, January 15, 
1980 , 

--Federal Agencies Negligent in Collecting Debts 
Arising From Audits, AFMD-82-32, January 22, 1982. 

Two of the above reports, FGMSD-78-59 and CD-80-1, contain 
appendices listing several dozen GAO reports in specific debt 
collection areas. 
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B. FEDERAL CLAIMS COLLECTION ACT OF 1966 

(1) Overview 

Pr ior  t o  1 9 6 6 ,  t h e r e  were no uniform p o l i c i e s  or 
procedures fo r  d e b t  c o l l e c t i o n  throughout t he  Government. 
W h i l e  GAO made some e f f o r t s  by v i r t u e  of i t s  a u d i t  and 
claims se t t lement  func t ions ,  d e b t  c o l l e c t i o n  lacked a 
Government-wide s t a t u t o r y  b a s i s  and procedures var ied 
g r e a t l y  from agency t o  agency. 

Lack of adequate s t a t u t o r y  powers a l s o  hampered deb t  
c o l l e c t i o n .  For example, GAO had long construed t h e  author- 
i t y  t o  " s e t t l e  and ad jus t "  claims a s  not including t h e  au- 
t h o r i t y  t o  compromise. B-133616, October 2 5 ,  1957 ;  
B-122319,  A u g u s t  2 1 ,  1956. Although a few agencies had 
s p e c i f i c  compromise a u t h o r i t y ,  most, GAO included, d i d  not.  
To make t h i n g s  worse, t o  simply terminate  c o l l e c t i o n  ac t ion  
would have been viewed a s  giving away Government proper ty ,  
which no Government o f f i c i a l  has t h e  r i g h t  t o  do. 

T h u s ,  t he  admin i s t r a t ive  agency had t o  a t tempt  t o  
c o l l e c t  t he  f u l l  amount of t h e  d e b t .  I f  t he  agency was 
unsuccessful ,  i t  had t o  r e f e r  t h e  claim t o  GAO, which again 
could do nothing more than t o  attempt t o  c o l l e c t  t h e  f u l l  
amount. I f  G A O ' s  e f f o r t s  were s i m i l a r l y  f r u i t l e s s ,  t h e  claim 
went t o  the  J u s t i c e  Department, and it  was only t h e r e  t h a t  
compromise could be considered. Under t h i s  system, t h e  
J u s t i c e  Department was burdened w i t h  r e f e r r a l s  of worthless  
a s  well a s  c o l l e c t i b l e  deb t s .  Congress was a l s o  burdened 
w i t h  many reques ts  f o r  p r i v a t e  r e l i e f  l e g i s l a t i o n .  

I n  1 9 6 6 ,  Congress took t h e  f i r s t  major s t e p  toward 
e s t a b l i s h i n g  a Government-wide system of debt  c o l l e c t i o n .  
T h i s ,  of course,  was t h e  enactment of t h e  Federal Claims Col- 
l e c t i o n  A c t  of 1 9 6 6 ,  31 U.S.C. S S  951-953. The l e g i s l a t i o n  
had been recommended by t h e  J u s t i c e  Department and was 
l a r g e l y  a j o i n t  GAO-Justice e f f o r t .  Enactment stemmed from 
t h e  congressional  b e l i e f  t h a t  giving agencies  t h e  a u t h o r i t y  
t o  compromise claims would r e s u l t  i n  increased c o l l e c t i o n s  
since agencies would be a b l e  t o  s e t t l e  c la ims while they were 
f r e s h  and w h i l e  t h e  deb to r s  s t i l l  had t h e  a b i l i t y  t o  pay. 
Also, Congress considered it a b e t t e r  b u s i n e s s  p r a c t i c e  for  
agencies t o  handle t h e i r  own claims s ince  agency s t a f f s  a r e  
more l i k e l y  t o  be f ami l i a r  w i t h  t h e  f a c t s  and l e g a l i t i e s  of 
t h e  claims. See S .  Rep. No. 1331 and H.R. Rep. N o .  1533, 
89th Cong., 2d Sess. ( 1 9 6 6 ) .  
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T h e  Federal Claims Collect ion Act of 1 9 6 6  provides t h e  
bas ic  l e g a l  framework f o r  agency c o l l e c t i o n  of d e b t s  owed t o  
t h e  United S t a t e s ,  w i t h  overs ight  by t h e  General Accounting 
Off ice  and the  Department of J u s t i c e .  25/ For d e b t s  not 
exceeding $ 2 0 , 0 0 0 ,  t h e  A c t  au thor izes  Gmpromise, suspension, 
o r  terminat ion of c o l l e c t i o n  ac t ion  i n  l imi t ed  circumstances. 
The Act f u r t h e r  au tho r i zes  GAO and t h e  Justice Department t o  
j o i n t l y  issue implementing regula t ions .  T h e s e  r egu la t ions ,  
t h e  Federal Claims Collect ion Standards,  or " J o i n t  Standards," 
a r e  found i n  T i t l e  4 of t h e  Code of Federal Regulations 
( 4  C . F . R . ) ,  P a r t s  1 0 1  through 1 0 5 .  Agencies may issue t h e i r  
own regu la t ions ,  b u t  they m u s t  conform t o  t h e  J o i n t  Standards. 
31 U.S.C. S 952(a ) .  GAO w i l l  review these agency r egu la t ions  
a s  p a r t  of i t s  a u d i t  func t ion .  4 C.F.R. § 1 0 1 . 1 .  T h u s ,  t h e  
s t a t u t e  provides t h e  framework and bas i c  c r i t e r i a ,  and t h e  
r egu la t ions  f i l l  i n  t h e  d e t a i l s .  Procedural guidance i n  addi- 
t i o n  t o  the  J o i n t  Standards i s  contained i n  T i t l e  4 of t h e  GAO 
Pol icy  and Procedures Manual fo r  Guidance of Federal  Agencies  
( 4  GAO) . 

A n  agency's f a i l u r e  t o  comply w i t h  t h e  J o i n t  Standards i s  
not  a v a i l a b l e  a s  a defense t o  a debtor .  4 C.F.R. 5 1 0 1 . 2 .  

Pr ior  t o  t h e  Federal Claims Collect ion Act, a s  noted 
above, s t a t u t o r y  compromise a u t h o r i t y  d i d  e x i s t  i n  a few s i t u -  
a t i o n s .  For example, t h e  Small B u s i n e s s  Administration has 
compromise au tho r i ty .  S imi l a r ly ,  t he  Veterans Administration 
can compromise claims a r i s i n g  from i t s  loan guarantee pro- 
grams. Another example is the  Federal Medical Care Recovery 
Act, 4 2  U.S.C. SS 2651-2653. 

Section 4 of t h e  Federal Claims Collect ion Act, 31 U.S.C. 
5 953, provides t h a t  t h e  Act s h a l l  no t  d i m i n i s h  any e x i s t i n g  
a u t h o r i t y  t o  s e t t l e  or compromise claims. The  i n t e n t  of t h i s  
provis ion is  t o  preserve e x i s t i n g  a u t h o r i t y  t o  compromise 
claims i n  excess of t h e  $ 2 0 , 0 0 0  l i m i t  app l icable  under t h e  
Federal  Claims Col lec t ion  Act. However, i t  does not  make t h e  
e x i s t i n g  a u t h o r i t y  exclusive so a s  t o  prelcude G A O ' s  compromise 
a u t h o r i t y  w i t h i n  t h e  l i m i t s  of t h e  Federal Claims Collect ion 
Act. T h u s ,  GAO could accept a compromise o f f e r  on a VA claim 
under $ 2 0 , 0 0 0  w h i c h  VA had previously r e j e c t e d  and r e fe r r ed  
t o  GAO a s  unco l l ec t ib l e .  B-160819-O.M., February 1 0 ,  1 9 6 7 .  

- 25/ A b r i e f  desc r ip t ion  of t h e  s t a t u t e  may be found i n  "The 
8 9 t h  Congress and Government L i t i g a t i o n "  by Sidney B. 
Jacoby, 67 Colum. L. Rev. 1 2 1 2  ( 1 9 6 7 ) .  
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The j o i n t  r e g u l a t i o n s  should  be fo l lowed i n  t h e  
d i s p o s i t i o n  o f  c i v i l  claims under s t a t u t e s  o t h e r  t h a n  t h e  
F e d e r a l  Claims C o l l e c t i o n  A c t ,  t o  t h e  e x t e n t  t h a t  t h e  o t h e r  
s t a t u t e s ,  o r  a u t h o r i z e d  r e g u l a t i o n s  i s s u e d  under t h e m ,  d o  n o t  
e s t a b l i s h  t h e i r  own c o l l e c t i o n  s t a n d a r d s .  4 C.F.R.  5 101.4.  
T h i s  i n c l u d e s  c i v i l  p e n a l t i e s .  B-170686-O.M., A p r i l  4 ,  1972. 

The j o i n t  r e g u l a t i o n s  do  n o t  a p p l y  t o  t a x  claims, 
a n t i t r u s t  claims, o r  any c l a i m  a s  t o  which t h e r e  i s  an  
i n d i c a t i o n  of f r a u d .  4 C.F.R. 101.3.  

( 2 )  

A f f i r m a t i v e  Duty t o  C o l l e c t  

The term "agency" f o r  pu rposes  o f  t h e  Federal C l a i m s  
C o l l e c t i o n  A c t  i n c l u d e s  a l l  e l e m e n t s  of t h e  e x e c u t i v e  and 
l e g i s l a t i v e  b r a n c h e s  o f  t h e  F e d e r a l  Government. 31 U.S.C. 
S 9 5 1 ( a ) .  

Under 31 U.S.C. S 9 5 2 ( a ) ,  each  agency i s  r e q u i r e d  t o  
a t t e m p t  c o l l e c t i o n ,  i n  acco rdance  w i t h  t h e  J o i n t  S t a n d a r d s ,  o f  
a l l  claims o f  t h e  United S ta tes  f o r  money o r  p r o p e r t y  a r i s i n g  
o u t  of  t h e  a c t i v i t i e s  o f ,  o r  r e f e r r e d  t o ,  t h a t  agency.  A s  t h e  
Comptro l le r  Genera l  no ted  i n  commenting on t h e  b i l l  t h a t  became 
t h e  Federal Claims C o l l e c t i o n  A c t ,  t h i s  was t h e  f i r s t  g e n e r a l  
s t a t u t o r y  r equ i r emen t  f o r  Government a g e n c i e s  t o  c o l l e c t  t h e i r  
d e b t s .  E-117604, June  3 ,  1966. The requirement of  31 U.S.C. 
S 9 5 2 ( a )  a p p l i e s  w i t h o u t  r e g a r d  t o  t h e  amount o f  t h e  d e b t .  

Although t h e  s t a t u t e  and r e g u l a t i o n s  are  directed primar-  
i l y  a t  t h e  r e c o v e r y  of money, t h e y  a re  n o t  i n t e n d e d  t o  deter  
an  agency from p u r s u i n g  "conve r s ion  claims"--claims demanding 
t h e  r e t u r n  o f  s p e c i f i c  p r o p e r t y  o r ,  i n  t h e  a l t e r n a t i v e ,  e i t h e r  
t h e  r e t u r n  o f  t h e  p r o p e r t y  o r  t h e  payment o f  i t s  v a l u e .  
4 C.F.R. S 101.5.  

S i n c e  a g e n c i e s  may n o t  use t h e  Economy A c t ,  31 U.S.C. 
s 686 (Chapter  8 ,  t h i s  Manual) t o  d e l e g a t e  s t a t u t o r y  f u n c t i o n s  
t o  o t h e r  a g e n c i e s ,  a n  agency may n o t  d e l e g a t e  i t s  claims c o l -  
l e c t i o n  f u n c t i o n  t o  a n o t h e r  agency under a n  Economy A c t  ag ree -  
m e n t .  A d m i n i s t r a t i v e  s e r v i c e s  i n  t h e  claims c o l l e c t i o n  a r e a  
may be p rov ided  under t h e  Economy A c t ,  b u t  t h e y  c a n n o t  i n c l u d e  
t h e  t a k i n g  o f  f i n a l  compromise o r  t e r m i n a t i o n  a c t i o n .  
B-117604(7)-O.M., June  30, 1970. 

Agency c o l l e c t i o n  a c t i o n  should  be a g g r e s s i v e  and t i m e l y  
w i t h  e f f e c t i v e  fol low-up.  4 C.F.R.  S 102.1.  Agencies  shou ld  
u s e  a l l  r e a s o n a b l e  means o f  c o l l e c t i o n  c o n s i s t e n t  w i t h  good 
b u s i n e s s  p r a c t i c e  and t h e  d e b t o r ' s  a b i l i t y  t o  pay ,  s u c h  a s  
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attempting t o  l o c a t e  the  debtor ,  seeking the  cooperation of 
o ther  agencies i n  appropr ia te  circumstances,  and the  other  
procedures discussed i n  t h i s  Section. 4 GAO 69.2. For 
example, where a debtor  corporat ion has dissolved and under 
S t a t e  law t h e  co rpora t ion ' s  a s s e t s  become the  property of t h e  
shareholders ,  sub jec t  t o  any claims not paid a t  t h e  time of 
d i s s o l u t i o n ,  t h e  agency may t r y  t o  ob ta in  from the  appropriate  
S t a t e  agency a l i s t  of shareholders  or an accounting of the 
d i s t r i b u t i o n  of a s s e t s ,  or i t  may seek payment from a s t a t u -  
t o r y  agent .  See B-184396-0.M.l A u g u s t  8 ,  1975. 

Agencies should c o l l e c t  claims aga ins t  a pa r tne r sh ip  
from pa r tne r sh ip  a s s e t s ,  i f  any. Otherwise, t h e  Government 
should look t o  individual  a s s e t s  of any general  p a r t n e r s  not  
adjudged bankrupt. See, e .g . ,  B-161821-O.M., A u g u s t  3, 1967; 
B-161821, November 28, 1967 (non-decision l e t t e r ) .  The Gov- 
ernment need not forbear  c o l l e c t i n g  from a s u r e t y  even though 
the re  i s  a p o s s i b i l i t y  of recovery from t h e  p r i n c i p a l .  See 
B-160740, February 13, 1969 (non-decision l e t t e r ) .  

Where debtors  a r e  j o i n t l y  and s e v e r a l l y  l i a b l e  t o  t h e  
United S t a t e s ,  t h e  Government i s  not  required t o  c o l l e c t  a 
proport ionate  share  from each. The Government may c o l l e c t  
the  e n t i r e  amount from one debtor ,  leaving i t  t o  t h a t  debtor 
t o  seek cont r ibu t ion  from the o t h e r s ,  i f  t h a t  i s  determined 
t o  be the  bes t  way t o  l i q u i d a t e  the  indebtedness a s  quickly 
a s  poss ib le .  58 Comp. Gen. 778 (1979); 4 C . F . R .  § 103.6. 

I f  a debtor is deceased, t h e  Government may c o l l e c t  
from the  e s t a t e  or from a d i s t r i b u t e e  of proper ty  from the  
e s t a t e ,  and i s  not bound by r e s t r i c t i o n s  imposed by S t a t e  
law. For example, i n  58 Comp. Gen. 778 (1979), t h e  debtor ,  
a Wisconsin domic i l ia ry  who had received overpayments of Sup- 
plemental Secur i ty  Income b e n e f i t s ,  died without repaying 
the  debt .  The agency f a i l e d  t o  f i l e  a claim w i t h  t h e  pro- 
bate  cour t  a s  required by the  Wisconsin Probate Code. The 
Comptroller General held t h a t  t he  decedent 's  daughter ,  a 
d i s t r i b u t e e  of the  decedent 's  property under the  e s t a t e ,  
was l i a b l e  fo r  the  d e b t  even though the  e s t a t e  had been 
c losed ,  Wisconsin law provided t h a t  the  f i l i n g  requirements 
d i d  n o t  apply t o  claims by the U n i t e d  S t a t e s ,  b u t  t he  r e s u l t  
would h a v e  been the  same even without s u c h  a provis ion s ince  
S t a t e  law cannot i nva l ida t e  a claim of the U n i t e d  S t a t e s .  
I f ,  however, the Government does forcrally f i l e  i t s  claim i n  
probate proceedings, i t  w i l l  be bound by t h e  determination 
made by the S t a t e  cour t .  - Id.l a t  781-782. 

Agencies seeking t o  c o l l e c t  s t a t u t o r y  p e n a l t i e s ,  
f o r f e i t u r e s ,  or other  deb t s  provided f o r  a s  an enforcement 
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a id  or fo r  compelling compliance should consider  suspending 
o r  revoking l i c e n s e s  or  o ther  p r i v i l e g e s  i n  cases  of i n -  
excusable,  prolonged, or repeated f a i l u r e  t o  repay i n d e b t -  
edness .  4 C.F .R .  s 1 0 2 . 7 .  Also ,  a s  a c o l l e c t i o n  tool, an 
agency which makes, guarantees ,  o r  i n su res  loans  i s  t o  g ive  
s e r i o u s  cons idera t ion  t o  d i squa l i fy ing  a debtor  ( l e n d e r ,  
borrower, o r  otherwise)  from doing f u r t h e r  business  w i t h  i t  
if t h e  debtor  f a i l s  t o  pay a debt  w i t h i n  a reasonable time. 
Id .  An agency holding s e c u r i t y  o r  c o l l a t e r a l  should l i q u i d a t e  
i t  i f  the  debtor does not  pay w i t h i n  a reasonable time, i f  
t h e  l i q u i d a t i o n  can be accomplished through t h e  exe rc i se  of 
a power of s a l e  i n  t he  s e c u r i t y  instrument or non-judicial  
fo rec losu re ,  u n l e s s  the  c o s t  of disposing of t he  c o l l a t e r a l  
w i l l  be  d i sp ropor t iona te  t o  i t s  value.  4 C.F.R.  S 102 .8 .  

7 

Pr ior  t o  1 9 7 9 ,  agencies  gene ra l ly  d id  not  r epor t  
de l inquent  deb t s  t o  c r e d i t  bureaus although t h e r e  was no 
p roh ib i t i on  aga ins t  i t .  A 1979  change t o  the  J o i n t  Standards 
d i r e c t e d  agencies  t o  develop and implement procedures f o r  
repor t ing  del inquent  deb t s  t o  commercial c r e d i t  bureaus. 
4 C . F . R .  § 1 0 2 . 4 .  However, t h e  new regula t ion  has received 
very l i m i t e d  use. Problems arose  over t he  app l i ca t ion  of the  
Privacy Act and the  c r e d i t  bureau indus t ry  w i l l  no t  p a r t i c i -  
pa te  i f  the  bureaus w i l l  be sub jec t  t o  t h e  Privacy A c t .  
Recent l e g i s l a t i o n  has exempted c r e d i t  bureaus from t h e  
Privacy Act, but only i n  l i m i t e d  s i tua t ions- - the  Veterans 
Administration (Publ ic  Law 96-466) and t h e  Department of 
Education (Publ ic  Law 96-374). GAO supports  extending leg-  
i s l a t i o n  of t h i s  type t o  a l l  Government agencies.  26/ (Note: 
T h i s  paragraph r e f e r s  only t o  having the  debt  r e f l e c t e d  i n  
t he  d e b t o r ' s  c r e d i t  h i s t o r y ,  a s  opposed t o  sending i t  t o  a 
p r i v a t e  c o l l e c t i o n  agency. Use of c o l l e c t i o n  agencies is a 
sepa ra t e  matter e n t i r e l y  and i s  d i scussed  l a t e r  i n  t h i s  
Sect ion.  ) 

( b )  Written Demand fo r  Payment 

One of t h e  f i r s t  s t e p s  the  agency m u s t  take i s  t o  beg in  
s e n d i n g  the  debtor w r i t t e n  demands f o r  payment ("dunning 
l e t t e r s " )  which inform t h e  debtor  of t h e  consequences of 
f a i l u r e  t o  cooperate.  The f i r s t  l e t t e r  should t e l l  t h e  debtor 
t h e  b a s i s  of t h e  indebtedness,  the  payment due d a t e ,  and t h e  
appl icable  requirements f o r  charging i n t e r e s t  ( i n f r a ,  t h i s  

- 26/  GAO testimony of April  23, 1 9 8 1 ,  supra,  note ( 2 4 ) ,  
page 4 .  
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Sec t ion ) .  If app l i cab le ,  t h e  l e t t e r  should a l s o  advise  t h a t  
a del inquent  debt  w i l l  be reported t o  a commercial c r e d i t  
bureau, w i t h  t h e  consequent negative e f f e c t  on the  d e b t o r ' s  
c r e d i t  r a t i n g .  

There should normally be th ree  progress ive ly  s t ronger  
demand l e t t e r s  a t  not more than 30-day i n t e r v a l s ,  unless  
p r i o r  response i n d i c a t e s  t h a t  more demand l e t t e r s  would be 
f u t i l e ,  o r  u n l e s s  t h e  s t a t u t e  of l i m i t a t i o n s  (Sec t ion  D ,  
i n f r a )  i s  about t o  expi re .  Natural ly ,  t h e  agency should 
respond promptly t o  any communications from the  debtor .  

The  requirements f o r  demand l e t t e r s  a r e  found i n  4 C .F .R .  
si 1 0 2 . 2 .  

( c )  Col lect ion i n  Ins ta l lments  

Agencies should c o l l e c t  claims i n  full i n  one lump-sum 
whenever poss ib le .  However, an agency may accept payment i n  
regular  i n s t a l lmen t s  i f  t he  debtor i s  f i n a n c i a l l y  unable t o  pay 
t h e  debt  all a t  once. 4 C.F.R. S 1 0 2 . 9 .  See B-160158, 
October 18 ,  1 9 6 6 ;  B-182423, November 25 ,  1 9 7 4 .  The  s i z e  and 
frequency of ins ta l lment  payments should be reasonably r e l a t ed  
t o  t h e  s i z e  of t h e  d e b t  and t h e  d e b t o r ' s  a b i l i t y  t o  pay. For 
example, i n  a case i n  w h i c h  c o l l e c t i o n  e f f o r t s  would have been 
f u t i l e  because t h e  d e b t o r ' s  a s s e t s  were heavi ly  mortgaged, GAO 
did  not ob jec t  t o  t h e  d e b t o r ' s  proposal t o  pay t en  percent  of 
t he  d e b t  a t  once and t h r e e  percent  of t h e  balance monthly there-  
a f t e r  u n t i l  the  d e b t  was l i qu ida ted .  B-134871, October 2 0 ,  1 9 6 6  
(non-decision l e t t e r ) .  

Payments should be l a r g e  enough so  t h a t  t h e  Government can 
l i q u i d a t e  i t s  claim w i t h i n  t h r e e  years  whenever poss ib l e .  The  
agency should attempt t o  ob ta in  an executed confess-judgment 
note f o r  unsecured claims,  b u t  t h i s  i s  not  an absolu te  prerequi- 
s i t e  t o  accepting ins ta l lment  payments. 4 C.F.R. § 1 0 2 . 9 .  

I n t e r e s t  should be charged whenever payments a r e  being made 
i n  i n s t a l lmen t s ,  See Sect ion B ( 3 ) ,  i n f r a .  

Col lect ion by Offset  

The c r e d i t o r  agency should always explore  the  p o s s i b i l i t y  
of c o l l e c t i n g  a d e b t  by s e t o f f .  4 C.F .R .  S 1 0 2 . 3 .  The Govern- 
m e n t ' s  r i g h t  of s e t o f f  is  discussed more f u l l y  i n  Sect ion C ,  
i n f r a .  
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(e) Abatement Pending Congressional Action 

Private relief bills are used not only to authorize 
payments to claimants but also to relieve debtors of indebted- 
ness. A question often asked is whether collection action 
must continue while Congress is considering a private relief 
bill. GAO explained its policy in this regard in a decision 
to the Secretary of the Army, B-168579, February 17, 1970. 
GAO's policy is to suspend collection action pending congres- 
sional consideration of private relief legislation, even 
though there is no requirement to do so. Suspension or abate- 
ment should not be automatic but should be based on a request 
by the sponsor of the bill or an appropriate congressional 
committee, plus an administrative determination that the cir- 
sumstances justify suspension. Where the debt has not yet 
been referred to GAO as uncollectible, there is no need to 
request GAO's approval. 

Normally, abatement is allowed until the end of the 
session of Congress in which the bill is introduced. 
B-168579, supra. See also 8-168762, February 16, 1970; 

June 13, 1967. If the bill is introduced late in the session, 
collection action may abate until the end of the next full 
session. B-162507, October 13, 1967; B-159788, November 28, 
1966; B-152680, October 28, 1966; B-159708, September 23, 
1966. (Presumably, collection action should promptly resume 
if the sponsor is not re-elected.) 

B-165053, August 23, 1968; B-164339, August 20, 1968; 
B-163495, August 20, 1968; B-161734, July 7, 1967; B-161309, 

If Congress has not acted on a particular relief bill 
during the session in which it was introduced, the repeated 
introduction of the same bill in future Congresses should not 
in itself form a basis for continuing suspension of collection, 
especially if prompt collection is considered necessary to pro- 
tect the Government's interests. B-168579, supra. However, 
GAC has agreed to continue suspension for one additional ses- 
sion where the bill passed the House but the Senate did not 
act during the session of introduction (B-161734, February 9, 
1968; B-157220, December 23, 1966), and in one case where 
Congress took no action (E-168762, February 17, 1971). 

Although abatement is generally permissible only if 
relief legislation is actually before the Congress, GAO has 
not objected to suspension of collection action where a 
Member of Congress has asked GAO to investigate and report on 
the basis of the Government's claim, pending completion of 
the investigation and GAO's reply. B-159788, October 5, 1966. 
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Where GAO has agreed t o  suspend c o l l e c t i o n  a c t i o n ,  GAO 
personnel who may be involved i n  any a u d i t  ac t ion  i n  connec- 
t i o n  w i t h  t h e  indebtedness should be advised. B-165053-O.M., 
A u g u s t  23 ,  1968; B-164399-O.M., August 2 0 ,  1 9 6 8 .  Once a 
p r i v a t e  r e l i e f  b i l l  i s  enacted, GAO w i l l  c l o s e  i t s  c o l l e c t i o n  
f i l e .  See €3-166649 and B-166649-O.M., January 2 3 ,  1 9 7 0 .  

( f )  Commercial Col lect ion Aqencies 

P r io r  t o  1 9 8 1 ,  GAO had taken t h e  pos i t i on  t h a t  t h e  
Federal Claims Collect ion Act d i d  not au thor ize  Federal 
agencies  t o  use p r i v a t e  c o l l e c t i o n  agencies .  The l e g a l  
b a s i s  f o r  t h i s  pos i t i on  was t h a t  t he  Act authorized agencies 
t o  r e f e r  uncollected deb t s  only t o  o ther  Federal agencies 
w i t h  claims c o l l e c t i o n  r e s p o n s i b i l i t i e s  ( G A O  and the  J u s t i c e  
Department) and not t o  p r i v a t e  p a r t i e s .  From a po l i cy  per- 
spec t ive ,  GAO f e l t  t h a t  claims c o l l e c t i o n  should be handled 
by Government departments and agencies.  B - 1 1 7 6 0 4 ( 1 1 ) ,  
October 4 ,  1 9 7 2 ;  B-171524, January 4 ,  1971 ;  B-117604(  7)-O.M.,  
J u n e  3 0 ,  1 9 7 0 .  

A t  one time, GAO opposed l e g i s l a t i o n  t o  au thor ize  t h e  
use o f  commercial c o l l e c t i o n  agencies f o r  two reasons.  
F i r s t ,  some p r i v a t e  c o l l e c t i o n  agencies had acquired unfavor- 
a b l e  r epu ta t ions  r e s u l t i n g  from the  use of  quest ionable  
p r a c t i c e s  which m i g h t  be imputed t o  the  U n i t e d  S t a t e s .  
Second, commercial s e r v i c e s  might not have t h e  t echnica l  
knowledge o r  resources  t o  provide a debtor w i t h  a proper 
explanat ion of t h e  Federal  laws and r egu la t ions  giving 
r i s e  t o  the debt .  B-117604,  October 1 8 ,  1973. 

I n  1981, GAO reexamined--and changed--its pos i t i on .  The 
r e s u l t  was a new 4 C.F .R.  5 1 0 2 . 5  w h i c h  au thor izes  cont rac t -  
i n g  f o r  c o l l e c t i o n  s e r v i c e s  sub jec t  t o  c e r t a i n  l i m i t a t i o n s .  
S p e c i f i c a l l y ,  ( a )  t h e  s e rv i ce  m u s t  supplement, not  rep lace ,  
t he  agency's c o l l e c t i o n  program; ( b )  t he  agency cannot con- 
t r a c t  away the  a u t h o r i t y  t o  resolve d i spu te s ,  compromise 
claims,  terminate c o l l e c t i o n  a c t i o n ,  or i n i t i a t e  l e g a l  ac t ion ;  
and ( c )  t h e  cont rac tor  m u s t  agree t o  be sub jec t  t o  the  Privacy 
Act and, i f  t h e  cont rac tor  is a c o l l e c t i o n  agency, t h e  Fair  
Debt Col lect ion P rac t i ces  Act. T h e  reasons f o r  G A O ' s  change 
i n  pos i t i on  a r e  discussed i n  t h e  commentary t h a t  accompanied 
t h e  new regu la t ion ,  46  Fed. Reg. 22353 (Apr i l  1 7 ,  1 9 8 1 ) .  

( 3 )  I n t e r e s t  

t h i s  Manual, t he  United S t a t e s  i s  not l i a b l e  t o  pay i n t e r e s t  
on claims aga ins t  i t ,  whether or not reduced t o  judgment, 
un less  i n t e r e s t  i s  express ly  provided f o r  i n  t h e  re levant  

A s  discussed i n  Pa r t  I of t h i s  Chapter and Chapter 1 2 ,  
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s t a t u t e  or  c o n t r a c t .  The r u l e  f o r  claims by t h e  Government ,  
however ,  i s  d i f f e r e n t .  The Government g e n e r a l l y  h a s  t h e  
r i g h t ,  based  on  p r i n c i p l e s  o f  j u s t i c e  and e q u i t y ,  t o  assess 
i n t e r e s t  a g a i n s t  a l l  of  i t s  d e b t o r s  and t h e r e  is n o  r e q u i r e -  
ment  fo r  s t a t u t o r y  a u t h o r i t y .  E.g., B i l l i n g s  v .  U n i t e d  
S ta tes ,  232 U.S. 261 ( 1 9 1 4 ) .  Whi l e  t h e  d i f f e r e n c e  i n  t h e  
r u l e s  sometimes seems u n f a i r ,  it n e c e s s a r i l y  f o l l o w s  from 
t h e  c o n c e p t  o f  s o v e r e i g n  immuni ty .  

For a g e n e r a l  d i s c u s s i o n  of t h e  Governmen t ' s  r i g h t  t o  
c h a r g e  i n t e r e s t  on  d e b t s  owed t o  i t ,  see B-192479, Septem- 
b e r  27,  1 9 7 8 ,  a r e s p o n s e  t o  a g e n e r a l  i n q u i r y  from a Member 
of t h e  S e n a t e .  A more d e t a i l e d  d i s c u s s i o n  may be found  i n  
B-137762.21-0.M., J a n u a r y  3 ,  1 9 7 7 .  For cases a p p l y i n g  t h e  
p r i n c i p l e  t o  c o n t r a c t  d e b t  c la ims,  see 4 1  Comp. Gen. 222 
( 1 9 6 1 )  and  B-131925, J u l y  1 3 ,  1964 .  

The Governmen t ' s  r i g h t  t o  c h a r g e  i n t e r e s t  on  i t s  claims 
a p p l i e s  e q u a l l y  t o  claims a g a i n s t  i t s  own employees. B-192479, 
s u p r a .  For example ,  i n  a l e t t e r  r epor t  t o  t h e  Chairman of 
t h e  C i v i l  S e r v i c e  Commission (now O f f i c e  of P e r s o n n e l  Manage- 
m e n t ) ,  G A O ' s  F i n a n c i a l  and G e n e r a l  Management S t u d i e s  D i v i s i o n  
(now A c c o u n t i n g  and F i n a n c i a l  Management D i v i s i o n )  r ev iewed  
t h e  s t a t u s  of Government c la ims  a g a i n s t  employee r e t i r e m e n t  
a c c o u n t s  and recommended t h a t  t h e  Commission s t a r t  c h a r g i n g  
i n t e r e s t  on  t h e s e  claims. FGMSD-77-41, September 1 5 ,  1977.  

The Federal C l a i m s  C o l l e c t i o n  S t a n d a r d s  addres s  i n t e r e s t  
i n  4 C.F.R.  S 102 .11 .  I n t e r e s t  s h o u l d  be c h a r g e d  on  d e l i n -  
q u e n t  d e b t s  and d e b t s  b e i n g  paid i n  i n s t a l l m e n t s .  When a 
d e b t  i s  b e i n g  paid i n  i n s t a l l m e n t s ,  t h e  Government  f o l l o w s  
t h e  normal  commercial p rac t i ce  of a p p l y i n g  t h e  paymen t s  f i r s t  
t o  a c c r u e d  i n t e r e s t  and  t h e n  t o  p r i n c i p a l .  

The r a t e  of i n t e r e s t  t h e  Government s h o u l d  c h a r g e  i s  
prescr ibed by t h e  T r e a s u r y  D e p a r t m e n t ' s  F i sca l  R e q u i r e m e n t s  
Manual (TFRM). The p e r c e n t a g e  r a t e  i s  c a l c u l a t e d  by T r e a s u r y  
a s  a n  a v e r a g e  of  t h e  c u r r e n t  v a l u e  of f u n d s  t o  T r e a s u r y  f o r  
a r e c e n t  t h r e e - m o n t h  period. T r e a s u r y  a n n o u n c e s  t h e  r a t e s  i n  
TFRM b u l l e t i n s  and e a c h  r a t e  i s  appl icable  t o  o v e r d u e  payments  
d u r i n g  t h e  s u c c e e d i n g  c a l e n d a r  q u a r t e r .  TFRM, Vol .  I ,  P a r t  6 ,  
S 8020.20 .  Once a n  i n t e r e s t  r a t e  h a s  b e e n  appl ied  t o  a d e l i n -  
q u e n t  d e b t ,  it r e m a i n s  f i x e d  u n t i l  t h a t  d e b t  i s  repa id ;  t h a t  
i s ,  t h e  r a t e  w i l l  n o t  c h a n g e  e a c h  t h r e e  mon ths  w i t h  respect t o  
a p a r t i c u l a r  d e b t .  See B-107871, J u l y  31, 1 9 8 1 .  E/ 

- 27/ G A O ' s  s t a t e m e n t  t o  t h i s  e f f e c t  was based o n  a l e t t e r  d a t e d  
October 2 0 ,  1 9 8 0 ,  from t h e  Director ,  S p e c i a l  F i n a n c i n g  
S t a f f ,  E u r e a u  of Government  F i n a n c i a l  O p e r a t i o n s ,  T r e a s u r y  
D e p a r t m e n t ,  t o  t h e  E n v i r o n m e n t a l  P r o t e c t i o n  Agency. 
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Interest recovered on a debt claim must be deposited in 
the Treasury as miscellaneous receipts unless the creditor 
agency has statutory authority for some other disposition. 
I TFRM S 6-8020.20e. See also Chapter 5, this Manual. 

The Comptroller General discussed the application of 
4 C.F.R. 5 102.11 in detail in 59 Comp. Gen. 359 (1980), in 
which the Veterans Administration sought advice on imple- 
menting the regulation for debts arising out of VA benefit 
and entitlement programs. The decision makes several im- 
portant points: 

1. 

2. 

3 .  

4 .  

The Government's right to charge interest 
applies equally to contract and non-contract 
debts. (The Treasury Fiscal Requirements 
Manual is explicit in this regard.) 

The debt may be established by administra- 
tive action as well as by a court. 

Interest should not be assessed until the 
debtor has been notified of the debt. 
(The agency's first demand letter should 
include notice of the interest charge. 
4 C.F.R. s 102.2, supra.) 
The Federal Claims Collection Standards 
do not mandate procedural requirements 
for assessing and collecting interest. 
Agencies may develop their own procedures 
by regulation. For example, where an 
agency is collecting a debt by setoff and 
the debtor can establish that he never 
received the original debt notification, 
it would be inequitable to charge interest 
from the date of the original notification, 
so an agency may wish to provide for a 
second notification. 

While the Government may charge interest, it may not 
impose a penalty without specific statutory authority. There- 
fore, the interest rate should not be so high as to constitute 
a penalty. See 59 Comp. Gen. 359, supra; B-192479, supra. 

Absent specific statutory authority, the Government may 
not charge interest on a criminal penalty. Pierce v. United 
States, 255 U.S. 398, 405-406 (1921). The same principle 
applies to a civil penalty or forfeiture which is designed 
as a punishment or deterrent and not a revenue-raising device. 
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Rodgers v. United States, 332 U.S. 371 (1947); 4 C.F.R. 
§ 102.11. 

The Government's right to charge interest applies to 
debts owed to it by the District of Columbia Government. 
60 Comp. Gen. 710 (1981) (amounts owed to Government Print- 
ing Office for printing and binding services performed under 
31 U.S.C. S 685a). Essentially, this is because the District 
is not a Federal agency. Normally, absent statutory authority 
to the contrary, one agency would not be able to charge another 
agency interest. Id. See also B-161457, May 9, 1978 (no 
authority for Internal Revenue Service to assess interest 
against another Federal agency for late filing or underpayment 
of income or social security withholding taxes). 

(4) Compromise 

Perhaps the most important authority conferred by the 
Federal Claims Collection Act is the authority to compromise. 
Under section 3(b) of the Act, 31 U.S.C. S 952(b), agencies 
have authority to compromise debt claims where the principal 
amount (i.e., exclusive of interest) does not exceed $20,000. 
GAO has the same authority with respect to claims referred to 
it for further collection action. See, e.g., B-182423, 
November 25, 1974. 

A compromise under the Act is final and conclusive unless 
procured by fraud, misrepresentation, or mutual mistake of 
fact. 31 U.S.C. S 952(c). Thus, in B-185295, January 21, 
1977, a debtor who had made a cornpromise offer which was 
accepted, and then paid the compromise amount, could not later 
claim a refund arguing that he had paid only to avoid involun- 
tary setoff and had not intended to make a binding compromise 
agreement. 

If the principal amount of the debt exceeds $20,000, only 
the Attorney General has the authority to compromise. B-165667, 
December 11, 1968; B-165641, December 2, 1968 (non-decision 
letter); B-189670-O.M., August 30, 1977; B-186843-O.M., 
November 24, 1976; B-117604-O.M., February 1, 1967. 

A debtor's liability arising from a particular transaction 
or contract is considered a single claim for purposes of the 
$20,000 limit. An agency may not subdivide a claim to avoid 
the monetary limit. 4 C.F.R. S 101.6. 
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An agency's compromise authority ceases once it refers 
the claim for further collection action to either GAO or the 
Justice Department. 4 C.F.R. S 103.1. Compromises at GAO are 
handled by the Claims Group. Under current procedures, if the 
debt exceeds $20,000 and the compromise amount is less than 
50 percent of the debt, the General Counsel must approve 
referrals to the Justice Department recommending acceptance 
of the compromise. B-l17604-O.M./B-135302-O.M., February 17, 
1978. Approval by the General Counsel is not required to 
reject an offer. E-117604-O.M./B-135302-O.M., July 22, 1970. 

Compromise, in essence, means accepting less than the 
full amount owed in full satisfaction of the claim. The term 
"imports the making of mutual concessions by the parties to 
a dispute in order to arrive at an amicable settlement without 
recourse t o  adversary proceedings." B-122319, August 21, 1956. 
Thus, the Federal Claims Collection Act does not authorize 
merely accepting a lesser amount for the sake of closing out 
the claim. Acceptance must be governed by standards, and 
those standards are found in the joint regulations. 

I f  an agency has a firm written offer of compromise from 
a debtor and is uncertain as to whether to accept the offer, 
it may refer the matter to GAO or  the Justice Department, 
which will either act on the offer or return it to the agency 
with a recommendation. 4 C.F.F. S 103.8. 

Generally, the regulations permit compromise in three 
situations: 

1. Inability to pay 

An agency may compromise a debt claim if the debtor is 
unable to pay the full amount within a reasonable time, or 
if the debtor has refused to pay the debt in full and the 
Government will not be able to collect the full amount by 
enforced collection proceedings within a reasonable time. 
4 C.F.R. s 103.2. The regulation lists a number of  factors 
for  the agency to consider in evaluating the situation, such 
as the debtor's age and health, present and potential income, 
and inheritance prospects. 

If the agency's files do not contain reasonably up-to-date 
credit information, the agency may obtain a statement from the 
debtor, executed under penalty of perjury, showing the debtor's 
assets, liabilities, income, and expenses. Where information 
available to the Government on the debtor's financial status 
is not sufficient to reach a conclusion as to the debtor's 
ability to pay, GAO will normally not recommend acceptance of 
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a compromise o f f e r .  See, e.g. ,  B-186843-O.M., November 2 4 ,  
1976 

2 .  Doubtful l i t i g a t i o n  p r o b a b i l i t i e s  

A n  agency may compromise a claim i f  it has r e a l  doubt 
concerning the  Government's a b i l i t y  t o  prove i t s  case i n  cou r t  
f o r  t h e  f u l l  amount e i t h e r  because of t h e  l e g a l  issues involved 
or because of a bona f i d e  d i spu te  a s  t o  the  f a c t s .  The  amount 
accepted i n  c o m p r o m i s e o u l d  r e f l e c t  t he  p r o b a b i l i t i e s  o f  t he  
Government's p reva i l i ng  on the  l e g a l  issue and i t s  a c t u a l l y  
c o l l e c t i n g  a f u l l  o r  p a r t i a l  judgmen t ,  taking i n t o  consider- 
a t i o n  s u c h  f a c t o r s  a s  t h e  a v a i l a b i l i t y  of witnesses  and other  
ev iden t i a ry  support  f o r  t h e  Government's claim. The c o s t  of 
l i t i g a t i o n  i s  a l s o  a l e g i t i m a t e  f a c t o r  t o  include i n  t h e  
equat ion.  See B-196058-O.M., October 2 9 ,  1 9 7 9 .  

For example, GAO recommended acceptance of a corpor- 
a t i o n ' s  o f f e r  t o  compromise an Atomic Energy Commission claim 
fo r  $49,133.74 for  l o s s  of a rocket  f o r  $ 1 9 , 3 0 0  because of t h e  
f a c t u a l  u n c e r t a i n t i e s  and l e g a l  p r i n c i p l e s  involved i n  l i t i g a t -  
i n g  t h e  case.  B-160890, May 1 4 ,  1 9 7 0  (non-decision l e t t e r ) .  
I n  another case ,  GAO recommended acceptance of a d e b t o r ' s  o f f e r  
of $ 1 2 5 , 0 0 0  t o  compromise a Government claim fo r  $301,833.51, 
i n  p a r t  because i t  was poss ib l e  t h a t  t h e  debtor  would quest ion 
the  forum i n  w h i c h  the  matter would be l i t i g a t e d ,  and t h a t  the  
case m i g h t  t h e n  be heard i n  t he  United S t a t e s  d i s t r i c t  c o u r t ,  
where the  debtor could request  a j u ry  t r i a l  w i t h  i t s  a t tendant  
u n c e r t a i n t i e s .  B-170070, December 2 9 ,  1 9 7 1  (non-decision 
l e t t e r ) .  

I n  B-165667, December 11, 1968, GAO recommended t o  t h e  
J u s t i c e  Department t h a t  i t  accept  a $ 1 5 , 0 0 0  compromise o f f e r  
i n  s a t i s f a c t i o n  of a $ 2 6 , 1 0 5  Government claim fo r  damage t o  an 
a i r c r a f t  under a c o s t  reimbursement Army c o n t r a c t  w i t h  t he  
bu i lde r .  Proof of ac tua l  damage was considered extremely d i f -  
f i c u l t  i n  t h e  case because t h e  a i r c r a f t  was never repaired d u e  
t o  a reduct ion i n  scope of the  c o n t r a c t .  I n  a case where t h e r e  
was s e r i o u s  ques t ion  a s  t o  t h e  admiss ib i l t y  of important docu- 
m e n t s  a s  evidence and where it appeared t h a t  t h e  agency could 
not  fu rn i sh  b e t t e r  evidence t o  support  i t s  claim,  GAO d i d  not 
o b j e c t  t o  the  acceptance of a $5 ,000  compromise o f f e r  i n  
se t t lement  of a $54,655.70 claim. B-156283, J u l y  2 0 ,  1 9 7 0  
(non-decision l e t t e r ) .  

I n  a more recent  case involving a claim a l ready  i n  
l i t i g a t i o n ,  GAO had s e t  o f f  a debt  aga ins t  an award under the  
Mi l i t a ry  Claims Act ( P a r t  I ,  t h i s  Chapter) and the  debtor sued 
t o  recover t h e  amount w i t h h e l d .  I t  turned out  t h a t  t he  
Government's claim had been based l a r g e l y  on an o r a l  c o n t r a c t  
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which the debtor disputed. In view of the apparent weakness 
of the Government's position, GAO recommended to the Justice 
Department that it "seek settlement on the best possible 
terms." B-202732 ,  July 30, 1981 (non-decision letter). 

3. Diminishing returns 

An agency may compromise a claim if the cost of collect- 
ing it does not justify the enforced collection of the full 
amount. 4 C.F.R. S 103.4. The agency should consider both 
the administrative and litigative costs of collection. 

In addition, agencies may compromise statutory penalties 
or forfeitures established to aid enforcement and to compel 
compliance upon an administrative determination that accep- 
tance of the compromise will adequately serve the Government's 
interest in terms of deterrence and securing compliance. 
4 C.F.R. S 103.5. 

The regulations prohibit the acceptance of either a 
percentage of a debtor's profits, or stock in a debtor corpor- 
ation in compromise of a claim. 4 C.F.R. S 103.9. 

If two or more debtors are jointly and severally liable 
on a debt owed to the united States, the Government may com- 
promise the indebtedness of one debtor without releasing its 
claim against the others. 4 C.F.R. S 103.6; B-165736, 
December 19, 1968. For further discussion of joint and several 
liability, see 58 Comp. Gen. 7 7 8  (1979), Section B ( 2 ) ,  supra., 

Compromise and accountable officers 

The liability and relief of accountable officers are 
discussed in detail in Chapter 10, this Manual. Two provi- 
sions of the Federal Claims Collection Act are relevant in 
connection with this liability. 

First, agencies are not authorized to compromise a claim 
"that arises from an exception made by the General Accounting 
Office in the account of an accountable officer." 31 U.S.C. 

952(b). This includes a claim against the ultimate benefi- 
ciary of an improper payment. 4 C.F.R. 103.1. Only the 
Comptroller General is authorized to compromise in this 
situation. 

The term "exception" in the statute is construed in its 
general meaning as an objection raised by GAO to the passing 
for credit of an item or items in an accountable officer's 
account. The particular form is irrelevant. The exception 

11-180 



may be i n  t h e  form of a statement of account, such a s  a Cer t i -  
f i c a t e  of Set t lement ,  a s  w e l l  a s  a formal Notice of  Exception. 
B-164729-O.M., April  1 7 ,  1 9 6 9 ;  8-115392-0.M., February 27 ,  
1 9 6 9 ;  B-117604-O.M., March 2 4 ,  1967 .  

Once GAO has r a i sed  an exception i n  an account,  a 
purported compromise by t h e  admin i s t r a t ive  agency w i l l  be 
l e g a l l y  i n e f f e c t i v e .  I t  does not  b i n d  t h e  Government, nor 
does i t  a f f e c t  t h e  l i a b i l i t y  of t h e  accountable o f f i c e r .  
B-117604( 1 ) - O . M . ,  December 2 9 ,  1 9 6 9 ;  B-164729-0.M. , Apri l  1 7 ,  
1969 . 

The s t a t u t o r y  provis ion bar r ing  agency compromise i n  
ca ses  where GAO has ra i sed  an exception does not  r e l i e v e  t h e  
agency from continuing t o  pursue aggressive c o l l e c t i o n  ac t ion  
on t h e  debt .  B-117604, January 3 ,  1968. Also, t h e  provis ion 
ba r s  only compromise and does not preclude t h e  agency from 
exerc is ing  i t s  a u t h o r i t y  t o  suspend o r  terminate  c o l l e c t i o n  
ac t ion  i f  otherwise appropr ia te .  - I d .  (See Sect ion B ( 5 ) ,  
i n f r a .  ) 

The second r e l evan t  provis ion i s  31 U.S .C .  S 9 5 2 ( c ) ,  
w h i c h  provides  t h a t  a compromise w i t h  a "person pr imar i ly  
responsible"  w i l l  opera te  t o  r e l i e v e  the  accountable o f f i c e r .  
T h u s ,  i n  improper payment cases ,  a compromise w i t h  t h e  recip-  
i e n t  o r  benef ic ia ry  w i l l  have the  e f f e c t  of r e l i ev ing  t h e  
accountable o f f i c e r  r ega rd le s s  of whether o r  not  h e  would have 
been e n t i t l e d  t o  r e l i e f  under 31 U.S.C. S 82a-2. The  author- 
i t y  t o  compromise w i t h  t h e  r e c i p i e n t  under t h e  Federal  Claims 
Collect ion Act does not depend on whether t h e  accountable 
o f f i c e r  is  e n t i t l e d  t o  r e l i e f  under the  app l i cab le  r e l i e f  
s t a t u t e s .  However, t h e  p r o b a b i l i t y  of recouping the  f u l l  
amount of an improper payment from t h e  accountable o f f i c e r  i s  
a f a c t o r  t o  consider i n  determining w h e t h e r  a compromise o f f e r  
from t h e  r e c i p i e n t  is adequate. B-154400-O.M., January 2 9 ,  
1968 

The opera t ion  of 31 U.S.C. S 9 5 2 ( c )  i s  i l l u s t r a t e d  i n  a 
Pos t  Off ice  case which a rose  p r i o r  t o  t h e  Pos ta l  Reorganiza- 
t i o n  Act of 1 9 7 0 .  A l o c a l  postmaster had been held l i a b l e  fo r  
f a i l u r e  t o  a s s e s s  and c o l l e c t  proper postage f o r  second-class 
mai l ings of a newspaper. The ( t h e n )  Post Off ice  Department 
r e f e r r e d  i t s  claim a g a i n s t  t h e  newspaper t o  GAO f o r  fu r the r  
c o l l e c t i o n  a c t i o n ,  and GAO accepted a compromise o f f e r .  By 
v i r t u e  of 3 1  U.S.C. s 9 5 2 ( c ) ,  acceptance of t h e  compromise 
re l ieved  t h e  postmaster of any f u r t h e r  accoun tab i l i t y  f o r  t h e  
uncollected amount of t h e  def ic iency .  B-170841,  December 5 ,  
1 9 7 2 .  
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The " r e l i e f  aspec t"  of 31 U.S.C S; 952(c)  a p p l i e s  by i t s  
terms only t o  compromises made under the  a u t h o r i t y  of the 
Federal Claims Collect ion Act. However, GAO has applied t h e  
same po l i cy  t o  compromises made by t h e  J u s t i c e  Department under  
i t s  general  l i t i g a t i o n  au tho r i ty .  T h u s ,  i n  B-156846-O.M., 
October 2 5 ,  1 9 6 7 ,  GAO had r a i sed  an exception t o  an improper 
payment and d e n i e d  r e l i e f  t o  the  accountable o f f i c e r  under 
31 U . S . C .  § 82a-2. Subsequently, t h e  Government's claim 
aga ins t  the  r e c i p i e n t  of t h e  improper payment was r e fe r r ed  t o  
GAO a s  u n c o l l e c t i b l e ,  and t h e n  t o  t h e  J u s t i c e  Department. 
The J u s t i c e  Department compromised t h e  claim f o r  50 percent.  
GAO reviewed seve ra l  e a r l i e r  s imi l a r  ca ses ,  some of w h i c h  had 
h e l d  t h a t  t h e  compromise operated t o  r e l i e v e  t h e  accountable 
o f f i c e r ,  o t h e r s  t h a t  i t  d i d  no t ,  and decided t h a t  t h e  po l icy  
expressed i n  the  Federal Claims Collect ion Act should apply 
here  a s  wel l .  Therefore,  t h e  compromise w i t h  t he  r e c i p i e n t  
was held t o  r e l i e v e  the  accountable o f f i c e r  from any l i a b i l i t y  
fo r  t h e  balance,  T h i s  r e s u l t  i s  the  more e q u i t a b l e  i n  t h a t  
the  Government's compromise e f f e c t i v e l y  ba r s  t he  accountable 
o f f i c e r  from pursuing recovery from t h e  r e c i p i e n t .  

While compromise w i t h  the  r e c i p i e n t  of t h e  improper pay- 
m e n t  t h u s  e f f e c t i v e l y  r e l i e v e s  t h e  accountable o f f i c e r ,  r e l i e f  
of t he  accountable o f f i c e r  does not a f f e c t  t h e  l i a b i l i t y  of 
t he  r e c i p i e n t .  31 U.S.C.  S 81a-2 express ly  provides  t h a t  re- 
l i ev ing  the  accountable o f f i c e r  does not r e l i e v e  t h e  r e c i p i e n t  
from l i a b i l i t y ,  nor does i t  i n  any way decrease the  Govern- 
ment's r e s p o n s i b i l i t y  t o  pursue c o l l e c t i o n  ac t ion  aga ins t  t h e  
r e c i p i e n t .  See Chapter 1 0 ,  t h i s  Manual. 

( 5 )  Suspension and Termination of Col lect ion Action 

Another important a u t h o r i t y  conferred by t h e  Federal 
Claims Collect ion Act i s  the  a u t h o r i t y  t o  suspend or  terminate  
c o l l e c t i o n  ac t ion .  Suspension is  merely a temporary d e f e r r a l  
while termination c l o s e s  out  t he  case.  As w i t h  compromise, 
t he  a u t h o r i t y  t o  suspend or  terminate  a p p l i e s  only t o  claims 
whose p r i n c i p a l  amount does not exceed $ 2 0 , 0 0 0 ,  and it  m u s t  
be exercised i n  accordance w i t h  t he  j o i n t  r egu la t ions .  
3 1  U.S .C .  S 9 5 2 ( b ) ;  B-160506, Apri l  1 0 ,  1 9 7 0 .  

A n  agency may temporar i ly  suspend c o l l e c t i o n  ac t ion  i f ,  
a f t e r  d i l i g e n t  e f f o r t ,  i t  i s  unable t o  l o c a t e  the  debtor but 
be l i eves  t h a t  f u t u r e  p o s s i b i l i t i e s  j u s t i f y  pe r iod ic  review and 
ac t ion  on t h e  claim. The agency should l i q u i d a t e  any s e c u r i t y  
i t  may be holding and, i f  t he  debtor has executed a confess- 
j u d g m e n t  no te ,  should r e f e r  i t  fo r  t he  e n t r y  of judgment. An 
agency may a l s o  suspend c o l l e c t i o n  ac t ion  i f  t h e  debtor  owns 
no s u b s t a n t i a l  equ i ty  i n  r e a l  property and is  unable t o  make 
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paymen t s  on  t h e  claim or  compromise i t ,  b u t  f u t u r e  prospects  
j u s t i f y  r e t e n t i o n  o f  t h e  claim. T h i s  l a t t e r  s t a n d a r d  s h o u l d  
be  e x e r c i s e d  o n l y  when e i t h e r  t h e  a p p l i c a b l e  s t a t u t e  of l i m i -  
t a t i o n s  h a s  been  t o l l e d ,  o r  when i t  h a s  s t a r t e d  r u n n i n g  anew, 
or  when f u t u r e  c o l l e c t i o n  c a n  b e  made b y  o f f s e t  n o t w i t h s t a n d i n g  
t h e  s t a t u t e  of l i m i t a t i o n s .  4 C.F.R. S 104 .2 .  

The r e g u l a t i o n s  p r o v i d e  f i v e  c r i t e r i a  fo r  t e rmina t ion ,  
t h e  f i r s t  two a s  s p e c i f i e d  i n  t h e  s t a t u t e ,  and t h r e e  a d d i t i o n a l  
l o g i c a l  s t a n d a r d s  added  b y  t h e  r e g u l a t i o n s .  4 C.F.R. S 104.3 .  

1. I n a b i l i t y  t o  c o l l e c t  a n y  s u b s t a n t i a l  amount .  The 
a g e n c y  may terminate c o l l e c t i o n  a c t i o n  i f  t h e  d e b t o r  i s  f i n a n -  
c i a l l y  u n a b l e ,  b o t h  p r e s e n t l y  and p r o s p e c t i v e l y ,  t o  p a y  a n y  
s u b s t a n t i a l  amount on  t h e  claim. 4 C . F . R .  S 1 0 4 . 3 ( a ) .  For 
example, t e r m i n a t i o n  was j u s t i f i e d  where  t h e  Government had 
o b t a i n e d  a d e f a u l t  j udgmen t  b u t  c o u l d  n o t  f i n d  a n y  assets  
on  which  t o  l e v y ,  and t h e r e  were o t h e r  s u b s t a n t i a l  u n s a t i s f i e d  
j u d g m e n t s  on  r e c o r d .  E-161248-O.M., November 9 ,  1967.  

2.  Cost w i l l  e x c e e d  r e c o v e r y .  The a g e n c y  may t e r m i n a t e  
when i t  i s  l i k e l y  t h a t  t h e  c o s t  o f  f u r t h e r  c o l l e c t i o n  a c t i o n  
w i l l  e x c e e d  t h e  amount r e c o v e r a b l e .  T h i s  i s  t h e  " d i m i n i s h i n g  
r e t u r n s "  s t a n d a r d .  4 C.F.R.. S 1 0 4 . 3 ( c ) .  

3. I n a b i l i t y  t o  loca te  d e b t o r .  The a g e n c y  may t e r m i n a t e  
when t h e  d e b t o r  c a n n o t  b e  l o c a t e d ,  t h e r e  is  no r e m a i n i n g  
s e c u r i t y  t o  b e  l i q u i d a t e d ,  t h e  a p p l i c a b l e  s t a t u t e  o f  l i m i t a -  
t i o n s  h a s  r u n ,  and prospects f o r  s e t o f f  a re  too remote t o  
j u s t i f y  r e t e n t i o n .  4 C.F.R. § 1 0 4 . 3 ( b ) .  E.g., B-180072-0.Me, 
November 

4 .  
T h i s  o n e  

5. 

29,  1973.  

C l a i m  l e g a l l y  w i t h o u t  merit .  4 C.F.R. S 1 0 4 . 3 ( d ) .  
i s  s e l f - e x p l a n a t o r y .  

C l a i m  c a n n o t  b e  s u b s t a n t i a t e d  b v  e v i d e n c e .  However 
good a c la im may b e  i n  t h e o r y ,  i f  t h e  a g e n c y  h a s  i n s u f f i c i e n t  
e v i d e n c e  t o  p r o v e  i t  ( d o c u m e n t a r y  e v i d e n c e ,  w i t n e s s e s ,  e t c . )  
and  t h e  d e b t o r  r e f u s e s  t o  pay o r  compromise, t e r m i n a t i o n  is  
appropr ia te .  4 C.F.R. S 1 0 4 . 3 ( e ) .  

These  r e g u l a t i o n s  are  n o t  merely g u i d e l i n e s .  They 
e s t a b l i s h  t h e  l i m i t s  of a g e n c y  a u t h o r i t y .  I f  t h e  s t a n d a r d s  f o r  
compromise o r  t e r m i n a t i o n  c a n n o t  b e  met, t h e  a g e n c y  h a s  no  
a l t e r n a t i v e  unde r  t h e  s t a t u t e  b u t  t o  p u r s u e  c o l l e c t i o n  o f  t h e  
f u l l  amount of t h e  d e b t .  B-152680, O c t o b e r  2 8 ,  1966 ;  B-159788, 
November 2 8 ,  1966 ;  B-160771, F e b r u a r y  24,  1967 ;  B-163495, 
F e b r u a r y  23 ,  1968.  
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Application of the  s tandards cannot be a r b i t r a r y .  The 
agency m u s t  have adequate support  f o r  i t s  dec is ion  t o  termi- 
nate .  A s  t h e  Comptroller General s t a t e d ,  i n  i s s u i n g  t he  
terminat ion r egu la t ions ,  " i t  was not  contemplated t h a t  any 
of these  bases would be applied i n  t h e  absence of d e t a i l e d  
support  of s u c h  app l i ca t ion . "  B - 1 1 7 6 0 4 ( 1 ) ,  May 2 7 ,  1968. 

I f  an agency is  not sure  whether c o l l e c t i o n  on a p a r t i c -  
u l a r  claim should be suspended or terminated, i t  may r e f e r  the  
claim t o  GAO fo r  advice. 4 C.F.F. 5 1 0 4 . 4 .  I f  a s i g n i f i c a n t  
enforcement pol icy  is  involved i n  a p a r t i c u l a r  ca se ,  o r  i f  
recovery of a j u d g m e n t  is a p r e r e q u i s i t e  t o  des i red  adminis- 
t r a t i v e  sanc t ions ,  t h e  agency may r e f e r  t h e  claim fo r  l i t i g a -  
t i o n  even though it  would otherwise q u a l i f y  f o r  terminat ion.  
I d .  - 

A s  w i t h  compromise, GAO has the  same a u t h o r i t y  a s  do the  
agencies  t o  suspend or terminate  c o l l e c t i o n  ac t ion  on claims 
r e fe r r ed  t o  i t  by o ther  agencies.  31 U . S . C .  si 952(b ) .  

Categorical  terminat ion 

One of t h e  s tandards for  termination is  t h e  so-called 
concept of " d i m i n i s h i n g  r e tu rns . "  When t h e  c o s t  of c o l l e c t i o n  
is l i k e l y  t o  exceed the  amount recoverable,  c o l l e c t i o n  ac t ion  
may be terminated. 4 C . F . R .  § 1 0 4 . 3 ( c ) ,  supra.  Based on the  
normal meaning of words, you cannot terminate  something u n l e s s  
you have a l ready  s t a r t e d  it .  T h u s ,  the  terminat ion au tho r i ty  
seems t o  contemplate s i t u a t i o n s  where the  agency has a l ready 
s t a r t e d  c o l l e c t i o n  ac t ion .  However, t h e r e  a r e  s i t u a t i o n s  
where GAO has construed the  Federal Claims Collect ion Act a s  
permit t ing an agency t o  simply forego c o l l e c t i o n  ac t ion  before 
i t  was a c t u a l l y  i n i t i a t e d .  

Even before the  Federal Claims Collect ion Act, GAO had 
advocated t h a t  agencies e s t a b l i s h  r e a l i s t i c  p o i n t s  of d i m i n i s h -  
ing r e t u r n s  fo r  t h e i r  c o l l e c t i o n  a c t i v i t i e s .  E.g., 4 5  Comp. 
Gen. 553 ( 1 9 6 6 ) .  T h i s  advice cont inues today i n  4 GAO 69 .3 .  

under t h e  Federal Claims Collect ion A c t  and r egu la t ions ,  
t h e  r u l e  has developed t h a t  an agency may e s t a b l i s h  a reason- 
ab le  minimum amount f o r  t h e  pu r su i t  of debt  claims of a given 
type.  The amount cannot be a r b i t r a r y  but m u s t  be supported 
by c o s t  s t u d i e s .  Having es tab l i shed  a poin t  of d i m i n i s h i n g  
r e t u r n s  i n  t h i s  manner, t h e  agency may t h e n  c a t e g o r i c a l l y  
forego c o l l e c t i o n  ac t ion  on claims below t h i s  amount. GAO 
w i l l  review these  m i n i m u m  amounts under i t s  regular  a u d i t  
au tho r i ty .  
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For example, based on c o s t  f i g u r e s  suppl ied by t h e  
General Serv ices  Adminis t ra t ion,  GAO approved a $ 2 5  minimum 
fo r  t he  f i l i n g  of l o s s  and damage claims aga ins t  c a r r i e r s ,  
i n c l u d i n g  small domestic shipments on commercial forms. 
55 Comp. Gen. 1438 ( 1 9 7 6 ) .  The dec i s ion  emphasized t h a t  an 
agency is  authorized b u t  not  required t o  observe t h e  m i n i m u m ,  
and would r e t a i n  t h e  opt ion t o  f i l e  a claim i n  a p a r t i c u l a r  
case .  S imi l a r ly ,  t h e  Agr icu l ture  Department could e s t a b l i s h  
a $35 m i n i m u m  f o r  t h e  c o l l e c t i o n  of small claims. B-3338, 
January 11, 1 9 7 2 .  

I n  B - 1 1 7 6 0 4 ,  March 6 ,  1 9 7 2 ,  based on c o s t  s t u d i e s  
conducted by t h e  var ious  s e r v i c e s ,  t h e  Comptroller General 
approved a proposal by t h e  Defense Department t o  s e t  a $ 2 5  
m i n i m u m  on pursuing out-of-service indebtedness claims. A 
few years  l a t e r ,  Defense sought t o  e s t a b l i s h  a " f l o a t i n g  
m i n i m u m "  o r ,  i n  t he  a l t e r n a t i v e ,  r a i s e  the  minimum t o  $150.  
While GAO approved t h e  proposal i n  p r i n c i p l e ,  d i f f e r e n c e s  i n  
t h e  f i n d i n g s  and accounting concepts among t h e  var ious  
s e r v i c e s  l e d  GAO t o  conclude t h a t  t h e  s p e c i f i c  reques t  was not  
adequately supported.  Accordingly, u n t i l  t h e  c o s t  s t u d i e s  by 
the  var ious  s e r v i c e s  showed a coordinated and reasonably con- 
s i s t en t  b a s i s ,  GAO could not  endorse the  change. B-115800/ 
B-117604 ,  A u g u s t  17, 1 9 7 6 .  

The a u t h o r i t y  recognized i n  t h i s  l i n e  of dec i s ions  
a p p l i e s  t o  claims discovered a f t e r  t he  f a c t .  A n  agency may 
not "waive" recovery i n  advance, t h a t  i s ,  where t h e  p o t e n t i a l  
overpayment i s  known or  can be r e a d i l y  determined before  the  
payment i s  made. 4 9  Comp. Gen. 359 ( 1 9 6 9 ) .  

GAO took the  l o g i c a l  n e x t  s t e p  i n  58 Comp. Gen .  372  
( 1 9 7 9 ) .  The I n t e r i o r  Department asked whether, under the  
Federal  Claims Col lec t ion  Act, i t  could forego c o l l e c t i o n  
ac t ion  on underpayments of $1 or l e s s  of reclamation f e e s  paid 
by coa l  mine ope ra to r s  under t h e  Surface Min ing  Control and 
Reclamation Act of 1 9 7 7 .  The  Comptroller General appl ied the  
p r i o r  d e c i s i o n s ,  but noted f u r t h e r  t h a t  " i t  may s a f e l y  be 
presumed, without c o s t  s t u d i e s ,  t h a t  i n  cases  of $1 or  less 
c o l l e c t i o n  ac t ion  w i l l  always exceed t h e  amount recoverable." 
- I d . ,  a t  375. Therefore,  construing t h e  terminat ion provis ion 
i n  t he  Federal  Claims Col lec t ion  Act i n  l i g h t  of i t s  purpose, 
t h e  Comptroller General h e l d  t h a t  I n t e r i o r  could make a ca te -  
g o r i c a l  determinat ion t o  forego c o l l e c t i o n  a c t i o n  on underpay- 
m e n t s  of $1 or less,  based on the  d i m i n i s h i n g  r e t u r n s  concept,  
without t he  need f o r  c o s t  s t u d i e s .  
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Termination and Government employees 

A question that has recurred frequently since the Federal 
Claims Collection Act was enacted is whether the termination 
authority applies to debtors currently employed by the Federal 
Government. On the one hand, the argument goes, Federal 
employees are people too, and should be governed by the same 
standards as non-Federal employees. On the other hand, how- 
ever, a Government employee has a steady paycheck and should 
always be able to repay a debt, at least in reasonable install- 
ments. (As a practical matter, the lack of general setoff 
authority--see Section C(2), infra--makes it more difficult in 
many cases to collect from a recalcitrant Federal employee.) 

The statute and its legislative history do not address 
this issue. There have been several decisions over the years, 
and while at first glance they may not appear entirely con- 
sistent, they evidence an evolving GAO position. 

GAO first considered the issue in B-159708, September 23, 
1966, a response to a Member of Congress on behalf of  a civil- 
ian employee of the Navy. The Comptroller General pointed out 
that GAO would have to insist on collection of the full amount 
of the indebtedness unless there was a showing that the em- 
ployee was financially unable to pay "any significant sum" on 
the debt--an event GAO viewed an "unlikely" since the debtor 
was employed by the Government. Thus, while the Comptroller 
General stopped short of expressing a definitive position, he 
seemed to be saying that the standards apply to Federal 
employees just as to any other debtor, but that a Federal 
employee would probably never be able to meet them. 

In the next two cases to come up, GAO ruled flatly that 
termination was unauthorized. Decision B-160483, December 9, 
1966, involved a Small Business Administration employee who 
had received overpayments of  salary. The Comptroller General 
held that collection action could not be terminated because 
the debtor was currently employed. An additional factor was 
that an overpayment of salary can be liquidated by payroll 
deductions under 5 U.S.C. S 5514. Decision B-160633, 
January 19, 1967, involved an Air Force employee who had 
erroneously been paid overtime compensation. The decision 
held that there was no authority to discontinue collection 
action since the debtor "currently is employed and there is 
no showing of his inability to repay the amount in question." 
Again, the implication was that the standards apply as a 
matter of law but that someone receiving a Government paycheck 
is presumptively unable to meet them. 
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Decisions over the next few years suggest an embryonic 
rule struggling to take form. In 49 Comp. Gen. 359, 361 (1969), 
the Comptroller General still declined to express a definitive 
position but nevertheless signaled GAO's direction, stating 
that: 

"Moreover, in view of the many ways available to 
enforce collection of small debts owed by service 
members and Government employees, [the application of 
the termination regulations] to such personnel may be 
doubtful in any event." 

Several other cases illustrate this "doubt." In B-160569, 
February 28, 1967, GAO reviewed the cases o f  several Air Force 
employees indebted to the Government a s  the result of salary 
overpayments. The Comptroller General discussed the criteria 
for termination and concluded: 

"Unless there can be shown some valid basis 
which would permit a compromise of the debt, or 
termination of collection thereon, under the cited 
standards, there is no alternative under the act 
to collection of the full amount of the debt." 

Thus, once again, GAO seemed unwilling to directly hold that 
employee indebtedness can never be terminated, but clearly 
implied that it would be next to impossible for a current 
employee to meet the standards. A very similar case is 
B-163495, February 23, 1968. Then, in B-175499, April 21, 
1972, GAO held that a particular overpayment could not be 
waived under 5 U.S.C. $5 5584 but advised the agency to con- 
sider the various alternatives under the Federal Claims 
Collection Act, one of which is termination. In that 
particular case, however, the employee was in the process of 
resigning and was in a "leave without pay" status. 

Since 1971, all cases involving overpayments to employees 
still receiving Government salaries have found termination to 
be unauthorized. In B-172122-O.M., May 21, 1971, the GAO 
General Counsel advised the Claims Group that "the present 
debt should not be terminated or suspended * * * so long as 
the employee occupies his present position and has a take home 
pay of $980 a month after tax withholding in addition to his 
retired military pay." 

Three more recent decisions have held termination 
unauthorized in overpayment cases where payroll withholding 
under 5 U.S.C. S 5514 was an available remedy. B-180674, 
November 25, 1974; B-189701, September 23, 1977; and €3-195471, 
October 26, 1979. (This of course was precisely what the 
Comptroller General had held ir? B-160483, December 9, 1966, 
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noted above.) See a l s o  B-195322,  November 27 ,  1979 .  I n  
B-187065, A u g u s t  31 ,  1 9 7 6 ,  GAO approved terminat ion i n  the  
case of  a debt  owed by t h e  widow of a r e t i r e d  Army sergeant ,  
a very d i f f e r e n t  s i t u a t i o n .  

The cases  discussed above a l l  involved overpayments or 
erroneous payments made d i r e c t l y  t o  t h e  debtor .  I n  one case ,  
GAO considered whether termination was a v a i l a b l e  on behalf of 
an accountable o f f i c e r  where GAO had previously denied r e l i e f .  
(See Chapter 1 0 ,  t h i s  Manual.) Reviewing t h e  var ious  cases  
discussed above, GAO concluded t h a t  t h e  genera l  r u l e  was t h a t  
terminat ion is  unauthorized where the  debtor  i s  c u r r e n t l y  
employed by the  Government. I n  v iew of t h e  h i s t o r y  of t h a t  
p a r t i c u l a r  ca se ,  GAO advised t h a t  no fu r the r  c o l l e c t i o n  ac t ion  
need be taken, but cautioned t h a t  t he  case  would not  be viewed 
a s  a precedent and t h a t  GAO would apply t h e  genera l  r u l e  ( t e r -  
mination unauthorized) i n  t h e  f u t u r e .  B-180957-O.M., 
September 25,  1 9 7 9 .  

I n  sum, i t  seems accura te  t o  say t h a t ,  a s  a matter of law, 
t h e  terminat ion provis ions  i n  t h e  Federal Claims Collect ion 
Act apply t o  Federal employees j u s t  l i k e  t h e y  apply t o  anyone 
e l se .  However, t he  var ious  c r i t e r i a  spec i f i ed  i n  t h e  regula- 
t i o n s  m u s t  be examined ind iv idua l ly .  T h e  " i n a b i l i t y  t o  pay" 
standard w i l l  not j u s t i f y  terminat ion i n  t h e  case of a Govern- 
ment employee. The  r a t i o n a l e  i s  t h a t  t h e  employee cannot 
l e g i t i m a t e l y  be deemed unable t o  pay, a t  l e a s t  i n  reasonable 
in s t a l lmen t s ,  where he or  she i s  receiving a s teady Government 
paycheck. 

S imi l a r ly ,  t h e  " d i m i n i s h i n g  r e tu rns"  standard w i l l  have 
l i t t l e  a p p l i c a t i o n ,  and c e r t a i n l y  none where t h e  debt  i s  subjec t  
t o  a s t a t u t o r y  s e t o f f  (e .q . ,  5 U . S . C .  S 5514). Where a d e b t  
i s  not  s u b j e c t  t o  a s t a t u t o r y  s e t o f f ,  t he  d i m i n i s h i n g  r e t u r n s  
standard m i g h t  arguably have some v a l i d i t y  i f  t h e  employee 
simply r e fuses  t o  pay. However, a s  a matter of po l i cy ,  i t  is  
extremely unl ike ly  t h a t  GAO would sanc t ion  terminat ion i n  t h i s  
type of  s i t u a t i o n .  

A s  t o  t he  remaining standards--a claim l e g a l l y  without 
m e r i t ,  and a claim w h i c h  cannot be subs t an t i a t ed  by evidence-- 
t he re  i s  no reason why these  should not  apply f u l l y  t o  deb t s  
a s se r t ed  aga ins t  Federal employees. 

F ina l ly ,  t he re  i s  one s i t u a t i o n  where GAO has permitted 
terminat ion of indebtedness fo r  Government employees--where 
t h e  deb to r s  a r e  not s p e c i f i c a l l y  i d e n t i f i e d  and the  amounts 
a r e  small enough t o  j u s t i f y  terminat ion based on d i m i n i s h i n g  
r e tu rns .  The  f i r s t  case i n  po in t  was B-181467,  J u l y  2 9 ,  1 9 7 6 .  
The Air Force discovered t h a t  i t  had been overpaying n i g h t  
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differential and Sunday premium pay t o  local employees at 
Clark Air Base in the Philippines. Since (1) the amount of 
the individual debts was minor, (2) the administrative costs 
of identifying the overpayments would have been excessive, 
and ( 3 )  the individual debts would have been eligible for 
waiver anyway, GAO concluded that the Air Force could termi- 
nate collection action, This decision was followed in 
B-188000, October 12, 1977, and again in B-184947, March 21, 
1978. The exception recognized in these three cases is 
limited to unknown amounts owed by unknown individuals where 
termination is justifiable on a diminishing returns basis. 

Termination/suspension/compromise vs. waiver 

As discussed, the Federal Claims Collection Act author- 
izes compromise, suspension, or termination under the criteria 
established by the regulations. However, the Act has no pro- 
vision authorizing either GAO or the administrative agency to 
"waive" a debt claim. E.g., B-159708, September 23, 1966. 

"Waiver" of a debt is a forgiveness of the debt and 
relieves the debtor from having to repay it. More technically, 
it is "an intentional relinquishment or abandonment of a known 
right or privilege." 43 Comp. Gen. 311, 314 (1963). Waiver 
is authorized by statute in certain instances. Examples are 
5 U.S.C. § 5584 and 10 U.S.C. § 2774 relating to certain claims 
against Federal civilian employees and military personnel. 
(These are beyond the scope of this Manual and are dealt with 
in the Personnel Law Manuals.) 

However, absent statutory authority such as the examples 
cited--and again the Federal Claims Collection Act provides 
no such authority--no one is authorized to waive a claim owing 
to the United States. 

For example, the Labor Department is not authorized to 
waive the recovery of overpayments made under the Disaster 
Relief Act of 1970. B-171934, April 2, 1971. Similarly, the 
Federal Emergency Management Agency lacks authority to issue 
regulations providing for the forgiveness of debts owed to the 
Government. B-201054, April 27, 1981, Along the same lines, 
the compromise, suspension, and termination authority of  the 
Federal Claims Collection Act applies to overpayments by the 
Department of Labor under the Redwood Employee Protection Pro- 
gram although there would be no authority to "waive" the 
claims. B-195188, June 17, 1981. 

The distinction is more than academic. Termination is a 
determination not to take any further collection action. It 
does not relieve the debtor from his liability and the debt 
remains on the books, for example, for possible future setoff. 
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( 6 )  Referral to GAO and Justice Department 

If an agency has taken the aggressive collection action 
prescribed in the regulations, is unable to compromise the 
claim, and if supension or termination is inappropriate, the 
agency must refer the claim to GAO for further collection 
action. 4 C.F.R. S 105.1. R-eferrals should include the 
debtor's current address (4 C.F.R. 5 105.2), reasonably 
current credit data ( 4  C.F.R. 5 105.3), and a brief summary 
of the actions previously taken to collect or compromise 
the claim ( 4  C.F.R. S 105.4). Further detail is found in 
4 GAO, Chapters 9 through 15. 

G A O ' s  authority to pursue further collection action is 
limited to the same administrative devices that were available 
to the agency. Thus, GAO may send further demand letters, 
accept payment in installments, and consider compromise, 
suspension, or termination. GAO's authority to compromise is 
subject to tne same $20,000 limitation that applies to the 
agencies. GAO cannot sue a debtor. If G A O ' s  administrative 
efforts prove equally fruitless and litigation becomes 
necessary, GAO must refer the claim to the Justice Department. 

It is apparent that it will be frequently unproductive to 
have GAO as an intermediate step between the agency and the 
Justice Department, because G A O ' s  authority is limited and 
because the process uses up more time under the statute of 
limitations. Thus, the regulations permit GAO to grant excep- 
tions from the requirement to refer uncollectible claims to 
GAO, and to authorize agencies to refer claims directly t o  the 
Justice Department. 4 C.F.R. 5 105.1. 

Exceptions are considered and granted by GAO's Claims 
Group. G A O ' s  policy is to grant exceptions either agency-wide, 
or for a particular category of claims rather than on an indi- 
vidual case basis, although individual case exceptions still 
occur. The tendency is toward increased exceptions, the 
theory being that GAO can perform its role under the Federal 
Claims Collection Act more effectively by audit and oversight 
than by direct involvement in individual claims. See 
"Unresolved Issues Impede Federal Debt Collection Efforts--A 
Status Report,'' CD-80-1 (January 15r 1980), page 9. 

Cases should be referred to the Justice Department for 
litigation prior to the earliest barring date under an 
applicable statute of limitations, but may be referred even 
after such date if there is some reasonable theory in support 
of a later date, or if there is doubt as to the proper date. 
B-158275-O.M., December g r  1971; B-158275-O.M., July 5, 1974. 
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Referral of a time-barred claim is also appropriate if there 
is a possibility of using the debt as a counterclaim in a 
pending suit against the Government. E.g., B-169175(2), 
May 23, 1972 (non-decision letter). 

Claims of less than $600 should not be referred to GAO or 
the Justice Department unless referral is important to a signi- 
ficant enforcement policy, or it is clear that the debtor has 
the ability to pay and the Government can effectively enforce 
payment. 4 C.F.R. S 105.6. 

(7) Disposition of Amounts Collected 

If an agency collects a debt, it must deposit the money 
in the Treasury as miscellaneous receipts as required by 
31 U.S.C. S 484, unless the agency has statutory authority to 
credit the receipts to its own appropriations or the collection 
qualifies as a "repayment." These concepts are discussed in 
detail in Chapter 5, this Manual. 

If GAO collects a debt referred to it for collection by 
another agency, there is discretionary authority under 
31 U.S.C. S 701(c) for GAO to deposit the money as miscella- 
neous receipts. under GAO's current policy, collections 
involving appropriation or fund accounts, other than trust or 
deposit fund accounts, are deposited as miscellaneous receipts. 
This is true even if the referring agency would have had autho- 
rity to retain the funds had it made the collection directly. 
Collections applicable to trust or deposit fund accounts are 
deposited directly into the Treasury for credit to the applic- 
able fund. B-138706, May 13, 1963 (circular letter); 
B-138706-O.M., October 1, 1963. See also B-156011, April 30, 
1965; B-138706, November 30, 1965; B-156343, January 17, 1966; 
4 GAO 71. This policy modified a prior policy expressed in 
40 Comp. Gen. 98 (1960), 40 Comp. Gen. 100 (1960), and B-141636, 
September 14, 1961, and effectively returned to a still earlier 
policy as reflected in 38 Comp. Gen. 95 (1958). 

GAO's policy, of  course, does not govern the disposition 
of funds collected by the Justice Department rather than GAO 
in cases where the agency has been authorized to refer claims 
directly to the Justice Department. B-152247, December 13, 
1965. If, however, the Justice Department transmits the funds 
to GAO for disposition, GAO will treat the funds as if GAO had 
collected them. 

For a related discussion, see "Disposition of Amounts 
Set Off," infra, this Chapter. 
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C. GOVERNMENT'S RIGHT OF SETOFF 

(1) General 

One of the more logical concepts in the law is setoff. 
Simply stated, if I owe you $100 and you owe me $50, I "set 
off" the $50 that you owe me against the $100 that I owe you, 
and my payment to you of $50 discharges both claims. 

The right of setoff derives from the common law. It 
does not require specific statutory authority. Of course, it 
is not available in any situation where it is expressly 
prohibited by statute. The rule has frequently been stated in 
the following terms: 

"Every creditor has the right to apply the 
moneys of his debtor in his hands in the extin- 
guishment of claims due him from the debtor." 
1 Comp. Gen. 605, 606 (1922). 

The right of setoff available to the private creditor is 
equally available to the Government. The Government's right 
of setoff applies to debts arising from unrelated as well as 
related transactions and to noncontractual as well as con- 
tractual debts. Setoff may be effected either by the adminis- 
trative agency or by GAO. Where the administrative agency 
makes the setoff, the authority is the common law right. 
Where GAO makes the setoff, the authority derives not only 
from the common law, but also by necessary implication from 
31 U.S.C. § 71, GAO's basic claims settlement authority. 
The Government's right of setoff has been consistently 
recognized by the Supreme Court - 28/ and by the Comptroller 
General. - 29/ 

28/ united States v. Munsey Trust Co., 332 U.S. 234 (1947); 
Pearlman v. Reliance Ins. Co., 371 U.S. 132, 140 (1962); 
Barry v. United States, 229 U.S. 47 (1913); McKnight 
v. United States, 98 U.S. 179 (1878), affirming 13 Ct. 
C1. 292 (1877); Gratiot v. United States, 40 U.S. (15 Pet) 
336 (1841); Cherry Cotton Mills, Inc. v. United States, 
327 U.S. 536 (1946), affirming 59 F. Supp. 122 (Ct. 
C1. 1945). 

-- 

- 29/ E.g., 1 Comp. Gen. 605 (1922); 3 Comp. Gen. 1006 (1924); 
6 Comp. Gen. 810 (1927); 14 Comp. Gen. 849 (1935);- 

B-146353, August 17, 1961; B-152507, November 29, 1963. 
B-128358, July 9, 1956; B-151895, August 9, 1963; 
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The c o u r t s  h a v e  a l s o  e x p r e s s l y  r e c o g n i z e d  G A O ' s  s e t o f f  
a u t h o r i t y .  - 30/ 

The Federal Claims C o l l e c t i o n  S t a n d a r d s  r e c o g n i z e  s e t o f f  
a s  o n e  of  t h e  key d e b t  c o l l e c t i o n  d e v i c e s .  The  r e g u l a t i o n s  
d i r e c t  a g e n c i e s  t o  u s e  s e t o f f  whenever  i t  i s  f e a s i b l e .  
4 C . F . R .  1 0 2 . 3 ( a ) .  A g e n c i e s  a r e  e x p e c t e d  t o  cooperate  w i t h  
o n e  a n o t h e r  i n  u s i n g  s e t o f f .  One a v a i l a b l e  d e v i c e  men t ioned  
i n  t h e  r e g u l a t i o n s  is t h e  Army Holdup L i s t .  4 C . F . R .  
S 1 0 2 . 3 ( e ) ;  4 GAO 75-77; B-184506, October 29,  1 9 7 5 .  

T h e r e  i s  no  r e q u i r e m e n t  t h a t  t h e  Governmen t ' s  claim be 
r e d u c e d  t o  judgment  before  se to f f  may be u s e d .  An a d m i n i s t r a -  
t i v e  d e t e r m i n a t i o n  o f  i n d e b t e d n e s s  i s  s u f f i c i e n t .  E.g., 
U n i t e d  S t a t e s  v .  American S u r e t y  Co., 1 5 8  F.2d 1 2  ( 5 t h  Ci r .  
1 9 4 6 ) ;  56  Comp. Gen. 264 ( 1 9 7 7 ) ;  3 Comp. Gen. 1 0 0 6 ,  1007 
( 1 9 2 4 ) ;  B-195126, J a n u a r y  1 7 ,  1 9 8 0 ;  B-162376, September 20 ,  
1967 ;  B-84150, October 2 2 ,  1951 .  A debtor  who d i s p u t e s  a n  
a d m i n i s t r a t i v e  s e t o f f  may seek j u d i c i a l  r e v i e w .  For a c t i o n s  
i n  t h e  C o u r t  o f  C l a i m s ,  j u r i s d i c t i o n  i s  c o d i f i e d  i n  28 U.S.C. 
S 1503.  

( 2 )  A p p l i c a t i o n  t o  Specif ic  C o n t e x t s  

S i n c e  b o t h  paymen t s  and  d e b t s  o c c u r  i n  so  many d i f f e r e n t  
s i t u a t i o n s ,  s e t o f f  q u e s t i o n s  c a n  a r i s e  i n  a v a r i e t y  of  con-  
t e x t s .  T h i s  S e c t i o n  w i l l  e x p l o r e  s e v e r a l  of them.  Al though  
t h e  e d i t o r s  h a v e  t r i e d  t o  be r e p r e s e n t a t i v e ,  t h e  reader i s  
c a u t i o n e d  n o t  t o  v i e w  t h i s  S e c t i o n  a s  a n  e x h a u s t i v e  t r e a t i s e .  

( a )  C r o s s - r e f e r e n c e s  

S e t o f f  is d i s c p s s e d  i n  s e v e r a l  o t h e r  p laces  i n  t h i s  
Manual and t h a t  d i s c u s s i o n  w i l l  n o t  be d u p l i c a t e d  h e r e .  
F o l l o w i n g  i s  a l i s t  of p e r t i n e n t  c r o s s - r e f e r e n c e s :  

- - S e t o f f  a g a i n s t  g r a n t  f u n d s :  C h a p t e r  1 3 ,  
S e c t i o n  H( 2 ) .  

- 30/ E.q., U n i t e d  S t a t e s  v. Munsey T r u s t  Co., 332  U.S .  234 ,  240 
( 1 9 4 7 ) ;  U n i t e d  S t a t e s  v .  American S u r e t y  Co., 158  F.2d 1 2  
( 5 t h  C i r .  1 9 4 6 ) ;  J o h n  P. S q u i r e  Co. v .  U n i t e d  S ta tes ,  
30 F. Supp.  708 ( C t .  C 1 .  1 9 4 0 ) ,  E r t .  d e n i e d ,  309 U . S .  689;  
T a g g a r t  v .  U n i t e d  S t a t e s ,  1 7  C t .  CL 322 ( 1 8 8 1 ) ;  Bonnafon v .  
U n i t e d  S t a t e s ,  1 4  C t .  C 1 .  484 ( 1 8 7 8 ) .  
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--Setoff against judgments: Chapter 1 2 ,  
Section ~ ( 1 ) .  - 31/ 

--Setoff against contract proceeds under the 
Assignment of Claims Act: Chapter 11 (Part 
I) , Section B ( 2 ) .  

--Setoff of interagency claims: Chapter 11 
(Part I) , Section C( 1 6 ) .  

--Setoff of improperly paid State and local 
taxes: Chapter 3 ,  Section C(14). 

(b) Setoff Against Contract Payments 

If a contractor is indebted to the Government, the 
Government may set off the indebtedness against contract 
payments. 4 Comp. Gen. 1 7 7  ( 1 9 2 4 ) ;  28 Comp. Gen. 5 4 3  ( 1 9 4 9 ) .  

The debt and payment may be attributable to the same 
transaction or contract. For example, the Navy could set off 
against the final contract payment the cost of work remaining 
to be performed under a warranty clause. B-187178, October 7 ,  
1976.  Similarly, the Air Force could set off, for payment to 
the Internal Revenue Service, underpayments of the contractor's 
share of Federal Insurance Contribution Act (Social Security) 
payments. E-196064, November 1 8 ,  1980.  Setoff under a Bonne- 
ville Power Administration contract was appropriate in B-188473, 
August 3 ,  1 9 7 7 ,  to reimburse the Forest Service, pursuant to 
a clause in the contract, for firefighting costs the Forest 
Service incurred suppressing a fire caused by the contractor's 
operations. 

The debt may also result from a separate and independent 
transaction, Thus, indebtedness under one contract may be 
set off against payments due under another contract. 2 Comp. 
Gen. 479 ( 1 9 2 3 ) ;  B-168619, January 1 4 ,  1970 ;  B-176791, 
September 8 ,  1972 .  

- 31/ The procedures for offsetting indebtedness against a 
judgment, discussed in Chapter 1 2 ,  are prescribed by 
31 U.S.C. S 227. This statute is limited to judgments 
and has no effect on the Government's right to setoff 
prior to judgment. Project Map, Inc. v. United States, 
486 F.2d 1 3 7 5  (Ct. C1. 1 9 7 3 ) ;  1 Comp. Gen. 605 ( 1 9 2 2 ) ;  
1 4  Comp. Gen. 849 ( 1 9 3 5 ) ;  B-143573, May 7 ,  1 9 6 2 ;  
B-188473, August 3 ,  1977 .  
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The indebtedness to be offset need not be contractual. 
For example, in B-184506, October 29, 1975, GAO found setoff 
against contract payments a proper means to collect improperly 
refunded license fees. 

If the amount of the Government's claim has not yet been 
finalized, the Government may set off a reasonable estimate. 
E.g., B-187178, October 7, 1976; B-176791, September 8, 1972. 
The setoff of an estimate is authorized notwithstanding the 
absence of a final resolution of a contract dispute (adrninis- 
trative or judicial) underlying the debt. B-188473, August 3, 
1977; B-178368, September 24, 1973; B-163625, March 14, 1968. 

Although the Government may base its setoff on an esti- 
mate, it may not base its estimate on a statistical sampling. 
A projection based on a random sampling is not sufficiently 
certain in amount to warrant a setoff. 56 Comp. Gen. 963 
(1977) 

Where a new corporation is in essence a mere continuation 
or reorganization of an old (debtor) corporation, debts of the 
old corporation may be set off against contract payments to 
the new corporation. The new corporation seeking to avoid 
liability has the burden of establishing that it is not a mere 
continuation. B-191129, September 8, 1978. However, the fact 
that two corporations were organized by the same officers and 
shareholders and that one is carrying on the business of the 
other with the same assets and personnel, while raising a 
presumption, does not automatically establish liability. 
Thus, setoff against a "buyer" corporation meeting these tests 
was held improper where the "buyer" had been in existence for 
several years prior to acquisition, the debtor remained in 
corporate existence, and the transfer was supported by a fair 
cash Consideration. B-193966, April 12, 1979. 

A corporation is not liable for debts incurred by one of 
its officers in his individual capacity after leaving the 
corporation. Thus, contract payments to a corporation could 
not be used to set off debts the former president of the 
corporation incurred under Government contracts he had 
entered into as an individual after leaving the corporation. 
56 Comp. Gen. 499 (1977). 

The Governmentls right of setoff applies to debts owed 
to the Small Business Administration by a "section 8(a)" 
subcontractor. B-189183, January 12, 1979; B-177648, 
August 10, 1973, affirmed upon reconsideration, E-177648, 
December 14, 1973. 
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In 46 Comp. Gen. 178 (1966), the Comptroller General held 
that moneys withheld from a contractor under the Davis-Bacon 
Act were available for setoff of Government claims against 
the contractor, at least before the contracting agency 
transferred the funds to GAO. The Comptroller General modi- 
fied this decision in 55 Comp. Gen. 744 (1976) , holding that 
the claims of underpaid workers have priority over an I R S  
tax levy to withheld Davis-Bacon funds. 

However, funds withheld under the Davis-Bacon Act are 
not available to pay the claims of underpaid laborers arising 
from the performance of a different contract by the same 
contractor. E-189535, August 9, 1977; B-187142, December 28, 
1976; B-187761-O.M., April 15, 1977. GAO has applied the 
same principle to the Contract Work Hours and Safety Standards 
Act. 48 Comp. Gen. 387 (1968); B-170784, February 17, 1971; 
B-187142, supra. 

The Government's right of setoff to collect a contrac- 
tor's tax indebtedness is superior to the claim of a payment 
bond ( M i l l e r  Act) surety. 54 Comp. Gen. 823 (1975); B-187903, 
December 21, 1976; B-189125, June 7, 1977. The same result 
applies to a Labor Department claim for wage underpayment 
under the Contract Work Hours and Safety Standards Act. 
B-181695, April 7, 1975. 

However, a performance bond surety which completes a 
defaulted contract is entitled to reimbursement of the costs 
it incurs in completing the contract from contract funds in 
the hands of the Government, free from any setoff of the 
contractor's debts. B-192237, January 15, 1979; B-189137, 
May 19, 1978; B-189679, September 7, 1977. Thus, the 
Government may enter into a takeover agreement with a 
performance and payment bond surety for completion of the 
defaulted work, with the surety to be reimbursed its actual 
completion costs without setoff of the contractor's debts. 
However, payments to the completing surety in excess of actual 
completion costs, such as payments to laborers or materialmen 
not paid by the defaulting contractor, remain subject to set- 
off to satisfy the contractor's tax indebtedness, and any 
purported agreement to the contrary is unauthorized. 40 Comp. 
Gen. 85 (1960); 31 Comp. Gen. 103 (1951). 

A claim for excess costs under one contract may be set 
off against the balance due under anvther contract with the 
same contracting agency, and a tax claim is subordinate to 
the excess cost claim. B-189902, October 5, 1977. (Setoff 
and priorities involving the assignment of contract proceeds 
under the Assignment of Claims Act are discussed in Chapter 11 
(Part I), Section B(2), this Manual.) 
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The Government i s  under no ob l iga t ion  t o  exe rc i se  t h e  
r i g h t  of s e t o f f  a g a i n s t  money due a con t r ac to r  on unrelated 
c o n t r a c t s  f o r  t h e  b e n e f i t  of a s u r e t y ,  f o r  example, fo r  t h e  
purpose of holding a s u r e t y  harmless on a defaul ted  con t r ac t .  
B-160641,  Apri l  28,  1967.  

An award by a board of con t r ac t  appeals  i s  sub jec t  t o  
s e t o f f  j u s t  l i k e  any o ther  c o n t r a c t  payment. The procedures 
prescr ibed by 31 U.S .C .  § 227 f o r  s e t o f f  aga ins t  cour t  
judgments (Chapter 1 2 ,  t h i s  Manual) do not  apply.  B-162526,  
October 9 ,  1 9 6 7 .  (Although t h i s  dec i s ion  preda tes  t h e  
Contract  Disputes Act of 1 9 7 8 ,  i t  has  not  been changed.) 

A d i f f e r e n t  type of c o n t r a c t  s e t o f f  quest ion a rose  i n  
B-186852, October 2 1 ,  1976.  The  General Serv ices  Admin i s -  
t r a t i o n  was s e l l i n g  excess  z i n c  and inadve r t en t ly  overs ta ted  
t h e  remaining undelivered quan t i ty .  Based on G S A ' s  e r r o r ,  
t h e  purchaser overpaid t h e  purchase price. T h e  Comptroller 
General h e l d  t h a t  GSA could r e t a i n  t h e  overpayment t o  se t  
of f  a p r i o r  unrelated i n d e b t e d n e s s  of t h e  purchaser.  

Repayment bond i n  l i e u  of s e t o f f  

Pr ior  t o  t h e  Federal Claims Col lec t ion  Act, GAO had h e l d  
t h a t  t h e r e  was no a u t h o r i t y  t o  accept  a repayment bond i n  l i eu  
of s e t o f f .  The  reasons were se t  f o r t h  i n  B-71886, January 28, 
1 9 4 8 ,  a s  follows: 

" [ T l h e r e  is no express  provis ion  of law author- 
i z i n g  t h i s  Off ice  t o  accept  a bond of i n d e m n i t y  a s  
s e c u r i t y  f o r  t h e  payment of such an account. The 
p r a c t i c a l  e f fec t  of t h e  a c t i o n  urged by you would 
be t o  deprive t h e  U n i t e d  S t a t e s  of  t h e  u s e  of t h e  
amount involved f o r  an i n d e f i n i t e  period of time, i n  
order t o  confer an equal b e n e f i t  upon t h e  company, 
which company would be permitted t o  s u b s t i t u t e  f o r  
i t s  ob l iga t ion  a bond upon which t h e  Un i t ed  S t a t e s  
w e l l  m i g h t  be required t o  i n i t i a t e  l e g a l  proceedings. 
Manifestly,  s u c h  ac t ion  would be cont ra ry  t o  t h e  
i n t e r e s t s  of t h e  U n i t e d  S t a t e s .  The hardship,  i f  
t h e r e  be any, may not  be assumed by t h e  Government 
b u t  m u s t  r e s t  where i t  f a l l s .  Moreover, t h e  o f f s e t  
of amounts d u e  t h e  company obviously i s  b e s t  f i t t e d  
t o  p r o t e c t  t h e  Un i t ed  S t a t e s ,  e s p e c i a l l y  i n  cases  
of disputed 1 i a b i l  i t y  . 
Under t h e  Federal Claims Collect ion A c t  and r egu la t ions ,  

an agency has  a u t h o r i t y  t o  determine whether c o l l e c t i o n  by 
s e t o f f  is " f e a s i b l e "  i n  a p a r t i c u l a r  ins tance .  Therefore,  
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the agency has discretionary authority to accept a repayment 
bond if it determines that setoff is not feasible. B-167635, 
November 18, 1975. The factors noted in the 1948 decision 
are, of course, relevant in making this determination, keep- 
ing in mind that an officer of the United States is expected 
to protect the interests of the United States. The device 
should therefore be used sparingly. 

(c) Government Employees 

Absent specific statutory authority to the contrary, the 
current salary of a Government employee is not subject to 
setoff to liquidate the employee's indebtedness to the United 
States, unless the employee consents to the setoff. 17 Comp. 
Gen. 12 (1937); 23 Comp. Gen. 555 (1944); 23 Comp. Gen. 911 
(1944) ; 26 Comp. Gen. 907 (1947); 29 Comp. Gen. 99 (1949); 
58 Comp. Gen. 501, 502 (1979). The rule applies equally to 
the current pay of members of the armed services. E.g., 
38 Comp. Gen. 788 (1959); 42 Comp. Gen. 83 (1962). 

There are a number of statutes authorizing setoff against 
current salary in specific situations. Several of them are as 
follows: 

--5 U.S.C. § 5512: A literal reading of this 
provision might suggest that it applies to all 
employees. However, it applies only to "account- 
able officers"--persons who have been entrusted 
with and are required to account for public funds. 
23 Comp. Gen. 555 (1944); 37 Comp. Gen. 344 (1957); 
39 Comp. Gen. 203, 206 (1959). See also Chapter 10, 
this Manual. 

--5 U.S.C. 5513: Authorizes setoff against current 
salary of the recipient of a payment for which GAO 
has disallowed credit in the account of a disbursing 
officer or raised a charge against a certifying 
officer. The interpretation of this provision is 
discussed in 32 Comp. Gen. 101 (1952) and 32 Comp. 
Gen. 499 (1953). GAO may disallow an item for the 
express purpose of triggering the setoff authority 
of 5 U.S.C. § 5513. See B-155091, May 13, 1965. 

--5 U.S.C. 9 5514: Authorizes setoff in installments 
against the current salary of civilian employees and 
military personnel "because of an erroneous payment" 
to or on behalf of the individual. 
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--5 U.S.C. 85 5705 and 5724(f): Authorizes setoff to 
recover unused travel and transportation advances. 

--37 U.S.C. 1007: Authorizes setoff against the 
pay of members of the Army or Air Force in several 
situations. 

Thus, several statutory exceptions exist, but unless one of 
them applies, current salary is not subject to setoff. 

The prohibition against setoff without either statutory 
authority or the employee's consent applies only to current 
salary. Other moneys payable to an employee are subject 
to setoff. Examples are: 

--"Final pay" for both civilian employees and military 
personnel. 29 Comp. Gen. 99, 100 (1949); 33 Comp. 
Gen. 443 (1954); 38 Comp. Gen. 788 (1959). This 
includes final salary payments on behalf of a 
deceased employee. B-190291, January 3, 1978. 

--Lump-sum payment for accrued leave. 29 Comp. Gen. 99, 
100, supra; B-190291, supra. 

--Payments, either periodic or lump-sum, under the 
Federal Employees Compensation Act. 41 Comp. Gen. 
178 (1961). 

Moneys held in an employee's retirement account are not 
available f o r  setoff as long as they are required by law to 
remain in the fund. However, once they become payable to 
the employee, by virtue of either retirement or withdrawal 
upon separation, they are available for setoff. 58 Comp. 
Gen. 501, 502 (1979); 39 Comp. Gen. 203 (1959); B-195126, 
January 17, 1980. 32/ This principle applies equally to 
disability retiremGt benefits. B-194159, October 30 , 1979. 

Foreign Service retirement benefits are similarly subject 
to setoff. A-54780, February 11, 1935. However, the retired 
pay of military personnel is not subject to setoff absent 
either statutory authority or the individual's consent. 
B-191017, March 1, 1978. 

- 32/ For earlier cases, see 3 Comp. Gen. 98 (1923); 16 Comp. 
Gen. 161 (1936); 16 Comp. Gen. 962 (1937); 21 Comp. 
Gen. 1000 (1942); 27 Comp. Gen. 703 (1948). 
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There  h a v e  b e e n  many cases a f f i r m i n g  t h e  r i g h t  of  
s e t o f f  a g a i n s t  r e t i r e m e n t  f u n d s  i n v o l v i n g  t h e  i n d e b t e d n e s s  
of p o s t a l  employees  r e s u l t i n g  from mail t h e f t ,  embezz lemen t ,  
and  o t h e r  o f f e n s e s .  A prima fac ie  case of  l i a b i l i t y  i s  
e s t a b l i s h e d  b y  a showing t h a t  (1) t h e  loss o c c u r r e d ,  ( 2 )  t h e  
employee  h a s  been  c a u g h t  c o m m i t t i n g  a s imi l a r  o f f e n s e ,  ( 3 )  
t h e  employee had access t o  t h e  item i n  q u e s t i o n ,  and ( 4 )  
t h e r e  i s  no  e v i d e n c e  i m p l i c a t i n g  anyone  e l se .  Boerne r  v .  
U n i t e d  S t a t e s ,  30 F. Supp. 35 ( E . D . N . Y .  1 9 3 9 ) ,  a f f ' d ,  
1 1 7  F. 2d 387 ( 2 d  C i r .  1 9 4 1 ) ,  c e r t .  d e n i e d ,  313 U.S. 587.  
If t h e  employee  i s  u n a b l e  t o  overcome t h e  prima f a c i e  
case b y  more t h a n  a mere c a t e g o r i c a l  d e n i a l  of l i a b i l i t y ,  
he  becomes i n d e b t e d  t o  t h e  Government f o r  t h e  amount  of 
t h e  l o s s  and s e t o f f  a g a i n s t  h i s  r e t i r e m e n t  a c c o u n t  is  
proper.  B-195126, J a n u a r y  1 7 ,  1980.  33/ The r a t i o n a l e  of  
t h e  p o s t a l  employee  c a s e s  h a s  b e e n  a p g i e d  t o  o t h e r  F e d e r a l  
employees a s  w e l l .  B-139796, J u l y  1 0 ,  1959.  

The F e d e r a l  C l a i m s  C o l l e c t i o n  S t a n d a r d s  were amended i n  
1 9 8 1  t o  p r o v i d e  f o r  a p r e - o f f s e t  o r a l  h e a r i n g ,  i n  l i m i t e d  
c i r c u m s t a n c e s ,  whenever  a n  a g e n c y  seeks t o  u s e  s e t o f f  a g a i n s t  
c o m p e n s a t i o n  or  b e n e f i t s  p a y a b l e  t o  a p r e s e n t  o r  former 
Government employee ,  or t o  a member of t h e  armed forces .  
4 C.F .R.  S s  1 0 2 . 3 ( b )  and ( c ) ,  added  b y  46 Fed. Reg. 39113 
( J u l y  31, 1 9 8 1 )  

For f u r t h e r  d i s c u s s i o n  of t h e  l i q u i d a t i o n  of employee  
i n d e b t e d n e s s ,  see t h e  P e r s o n n e l  Law Manuals .  

( d )  T r a n s p o r t a t i o n  

The F e d e r a l  C l a i m s  C o l l e c t i o n  A c t  and  t h e  Governmen t ' s  
r i g h t  of s e t o f f  a p p l y  f u l l y  t o  t r a n s p o r t a t i o n  c l a i m s  a g a i n s t  
c a r r i e r s .  Se to f f  i s  n o t  l i m i t e d  t o  o v e r c h a r g e s  b u t  i n c l u d e s  
damage claims a s  wel l .  The Government becomes e n t i t l e d  t o  
s e t o f f  when i t  e s t a b l i s h e s  a prima f ac i e  case o f  c a r r i e r  
l i a b i l i t y  which t h e  c a r r i e r  is u n a b l e  t o  r e b u t .  The Govern- 
ment  e s t a b l i s h e s  a prima fac ie  case o f  l i a b i l i t y  by  showing 
t h a t  t h e  s h i p m e n t  was d e l i v e r e d  t o  t h e  ca r r i e r  a t  o r i g i n  
i n  good c o n d i t i o n  ( e v i d e n c e d ,  f o r  example ,  by a b i l l  of 

- 33/ For e a r l i e r  c a s e s ,  see 23 Comp. Gen. 723  ( 1 9 4 4 ) ;  2 1  Comp. 
Gen. 1 0 0 3  ( 1 9 4 2 ) ;  1 9  Comp. Gen. 88  ( 1 9 3 9 ) ;  1 8  C o m p .  
Gen. 524 ( 1 9 3 8 ) ;  7 Comp. Gen. 593  ( 1 9 2 8 ) ;  €3-170316, 
Apr i l  1 2 ,  1971 ,  a f f i r m e d  upon r e c o n s i d e r a t i o n ,  B-170316, 
November 1 6 ,  1971 ;  B-164193, J u n e  5 ,  1968 ;  E-155160; 
November 9 ,  1964 ;  B-150407, Apri l  4 ,  1963 .  
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lading signed by the carrier without exception), that the 
shipment arrived at its destination in damaged condition, 
and by establishing the amount of damages. For decisions 
applying the Government's right of setoff to transportation 
claims, see 56 Comp. Gen. 264 (1977); B-181871, February 11, 
1977; B-191889, October 2, 1978, affirmed upon reconsidera- 
tion, B-191889, May 16, 1979; B-193101, March 12, 1979. 

(e) Claims Against State or Municipality 

If the Federal Government has a claim against a State 
or municipality, it may collect the claim by offset. Except 
for certain grants (Chapter 13, this Manual), the United 
States may set off its claim against any moneys payable to 
any agency of the State or municipality. E.g., B-143573, 
May 7, 1962; B-141018, February 11, 1960 (non-decision 
letter). 

Government claims often arise from improperly collected 
State and local taxes. See Chapter 3, Section C(14), this 
Manual. If the State or municipality refuses to refund the 
tax, setoff is the proper remedy. For example, the Govern- 
ment's claim for the refund of real estate taxes on 
Government-owned property collected from a contractor who was 
reimbursed by the Government was properly set off against 
payments in lieu of taxes due the municipality in a subse- 
quent year. 36 Comp. Gen. 713 (1957). Similarly, the 
overpayment by the Government of a State motor vehicle fuel 
tax on gasoline used in Government vehicles was properly 
set off against funds payable to the State under the Mineral 
Leasing Act of 1920. B-154113, June 24, 1964. See also 
B-162005, April 8, 1968, and other cases cited in Chapter 3 .  

(f) Trust Funds 

As a general proposition, where the Government is holding 
funds as trustee, the funds are not subject to setoff to 
liquidate Government claims against the beneficiaries. This 
rule applies where the funds are not Government funds and the 
Government is merely holding them as a stakeholder. For 
example, Federal prisoners' trust funds are not subject to 
setoff to satisfy Government claims against the inmates. 
48 Comp. Gen. 249 (1968). Similarly, funds received from 
the Government of Poland awarded to a claimant by the Foreign 
Claims Settlement Commission under the International 
Claims Settlement Act of 1949 (Chapter 11, Part I, this 
Manual) could not be used to set off the claimant's indebted- 
ness to the united States. B-180825-2.M., July 23, 1974. A 
similar situation would be funds withheld from a contractor 
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and t r a n s f e r r e d  t o  GAO unde r  t h e  Davis-Bacon A c t .  See 
4 6  Comp. Gen. 178  ( 1 9 6 6 ) ,  d i s c u s s e d  above .  

However, where  t h e  f u n d s  c o n s t i t u t e  Government f u n d s ,  
t h e y  may be s u b j e c t  t o  s e t o f f  e v e n  though  h e l d  i n  a t r u s t  
c a p a c i t y .  34 Comp. Gen 1 5 2  ( 1 9 5 4 )  (moneys h e l d  i n  t r u s t  f o r  
I n d i a n s  a v a i l a b l e  t o  s e t  o f f  i n d e b t e d n e s s  of  I n d i a n  t o  
Governmen t ) ;  B-121946, J a n u a r y  5 ,  1956 ( c l a i m a n t ' s  d e b t  t o  
Government may b e  s e t  o f f  a g a i n s t  award b y  F o r e i g n  Claims 
S e t t l e m e n t  Commission unde r  War Claims A c t  o f  1 9 4 8 ) .  Thus,  
i n  d e t e r m i n i n g  whe the r  s e t o f f  i s  a v a i l a b l e ,  i t  i s  n e c e s s a r y  
t o ' e x a m i n e  t h e  n a t u r e  of t h e  f u n d s  a s  well a s  t h e i r  s t a t u s  
a s  t r u s t  f u n d s .  

( 9 )  N o n a p p r o p r i a t e d  Fund A c t i v i t i e s  

Se to f f  i s  n o t  a v a i l a b l e  t o  s a t i s f y  a d e b t  owed t o  a non- 
a p p r o p r i a t e d  fund  a c t i v i t y  s i n c e  a d e b t  t o  a n o n a p p r o p r i a t e d  
f u n d  a c t i v i t y  i s  n o t  a d e b t  owed t o  t h e  U n i t e d  S ta tes .  
9 Comp. Gen. 353  ( 1 9 3 0 ) ;  9 Comp. Gen. 411  ( 1 9 3 0 ) ;  11 Comp. 
Gen. 1 6 1  ( 1 9 3 1 ) ;  B-170400, September 2 1 ,  1970 ,  aff i rmed upon 
r e c o n s i d e r a t i o n ,  R-170400, F e b r u a r y  2 ,  1 9 7 1 ;  B-128671-O.M., 
Augus t  22 ,  1956.  

The same r u l e  a p p l i e s  t o  a d e b t  owed t o  a Federal  C r e d i t  
Union s i n c e  t h e  f u n d s  b e l o n g  t o  t h e  employees  and a r e  n o t  
a p p r o p r i a t e d  f u n d s .  3 1  Comp. Gen. 363  ( 1 9 5 2 ) .  See a l s o  
B-113003, March 5 ,  1 9 5 3  ( n o n - t r u s t  f u n d s  of a n  I n d i a n  t r i b e  
g e n e r a t e d  b y  l oca l  a c t i v i t i e s ) .  

L i m i t e d  s t a t u t o r y  s e to f f  a u t h o r i t y  e x i s t s  f o r  some 
m i l i t a r y  p e r s o n n e l .  Thus,  37 U.S.C.  5 1 0 0 7 ( c )  a u t h o r i z e s  set-  
o f f  from c u r r e n t  s a l a r y  t o  l i q u i d a t e  t h e  i n d e b t e d n e s s  of 
Army and A i r  Force e n l i s t e d  p e r s o n n e l  t o  n o n a p p r o p r i a t e d  
f u n d  a c t i v i t i e s .  B-148581.13-O.M., November 2 ,  1976.  Also ,  
unde r  1 0  U.S.C. 6032,  t h e  p a y  of Mar ines  who a re  d i s c h a r g e d ,  
d e s e r t ,  or a r e  s e n t e n c e d  t o  p r i s o n  may be s e t  o f f  t o  s a t i s f y  
i n d e b t e d n e s s  t o  Mar ine  Corps Exchanges.  The s e t o f f  a u t h o r i t y  
i s  l i m i t e d  t o  t h e  p e r s o n n e l  and s i t u a t i o n s  s p e c i f i e d  i n  t h e  
s t a t u t e s .  T h e r e f o r e ,  f o r  example ,  t h e  i n d e b t e d n e s s  of a 
Mar ine  t o  a n  o f f i c e r ' s  mess c o u l d  n o t  be co l lec ted  b y  s e t o f f .  
43 Comp. Gen. 431 ( 1 9 6 3 ) .  

Mi l i t a ry  p e r s o n n e l  may c o n s e n t  t o  s e t o f f  t o  l i q u i d a t e  
i n d e b t e d n e s s  t o  a n o n a p p r o p r i a t e d  fund  a c t i v i t y  by a u t h o r i z i n g  
a l l o t m e n t s  from c u r r e n t  s a l a r y .  B-148581.13-O.M., November 2 ,  
1976 .  

N o n a p p r o p r i a t e d  fund  a c t i v i t i e s  a re  d i s c u s s e d  f u r t h e r  i n  
C h a p t e r  1 5 ,  t h i s  Manual. 
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(h) Setoff and Bankruptcy 

This subsection will summarize the effect of a debtor's 
bankruptcy on the Government's right of setoff. The debtor 
may be a corporation or other business entity or an individual, 
including a Government employee. The bankruptcy laws are 
complicated and this subsection is designed merely to point 
out some of the more important principles involved. 

The bankruptcy laws have traditionally recognized the 
right of setoff. Subject to certain refinements specified 
in the statute, the Bankruptcy Act, recodified in 1978 and 
found in title 11 of the United States Code, preserves "any 
right of a creditor to offset a mutual debt owing by such 
creditor to the debtor that arose before the commencement of 
the case under this title against a claim of such creditor 
against the debtor that arose before the commencement of the 
case * * *. ' I  11 U.S.C. s 553(a). 

The basic test under this provision is "mutuality." To 
be mutual, the debts or credits must be in the same right and 
between the same parties standing in the same capacity. 
Further, the mutuality must exist "before the commencement of 
the case." Thus, if both claims are in existence at the time 
the petition in bankruptcy is filed, the Government may set 
off one against the other. 7 Comp. Gen. 186 (1927); 7 Comp. 
Gen. 576 (1928); 18 Comp. Gen. 301 (1938). 

To illustrate, in two cases involving bankrupt carriers, 
setoff was proper where both the credit due the carrier for 
services rendered and the carrier's debt to the Government 
arose prior to the filing of the petition in bankruptcy. 
B-150463-O.M., March 18, 1963; B-149191-O.M., August 3, 1962. 
Similarly, the Navy could set off a member's indebtedness 
stemming from various overpayments against unpaid leave 
rations where both obligations pre-dated the member's filing 
of a voluntary petition in bankruptcy. The subsequent filing 
of the petition did not affect the Government's right of 
setoff. B-195066, September 22, 1980. See also 56 Comp. 
Gen. 279 (1977); B-123016, April 11, 1955; B-117500-O.M., 
November 4 ,  1953; B-129669-O.M., December 11, 1956. 

Where one obligation arises prior to filing the petition 
and the other obligation arises after the filing, setoff is 
improper because the requisite mutuality is lacking. For 
example, overcharges for transportation performed before the 
carrier filed its petition in bankruptcy could not be set off 
against post-petition bills payable to the carrier by the 
General Services Administration. B-192974, March 29, 1979. 
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Reversing the  sequence, overcharges f o r  s e r v i c e s  rendered 
subsequent t o  the  f i l i n g  could not  be co l l ec t ed  by s e t o f f  
aga ins t  c r e d i t s  fo r  pre-pe t i t ion  se rv ices .  E-150294-O.M., 
March 2 7 ,  1963. See a l s o  B-129669-O.M., December 11, 1956. 

I f  both ob l iga t ions  a r i s e  a f t e r  the  p e t i t i o n  is  f i l e d  
and t h e  bankrupt 's  debt  t o  t h e  Government i s  not  included 
i n  t h e  discharge i n  bankruptcy, t h e  bankruptcy proceedings 
have no bearing and s e t o f f  i s  proper.  4 5  Comp. Gen. 3 4 2 ,  
345 (1965) .  

The concept of mutual i ty  i s  a l s o  r e l evan t  t o  s e t o f f s  
a g a i n s t  an employee's re t i rement  account. An employee i s  not 
e n t i t l e d  t o  the  sums i n  h i s  re t i rement  account u n t i l  h e  
l eaves  Federal s e rv i ce  by re t i rement  or r e s igna t ion .  T h u s ,  
where an employee f i l e s  bankruptcy and cont inues h i s  Federal 
employment, t he  money i n  h i s  re t i rement  account does not 
become p a r t  of the e s t a t e  i n  bankruptcy and is  not  a v a i l a b l e  
f o r  s e t o f f  s ince  i t  does not  c o n s t i t u t e  an ob l iga t ion  owed by 
the  Government a t  t h e  t i m e  the  bankruptcy p e t i t i o n  is  f i l e d .  
See 2 2  Comp. Gen. 330 ( 1 9 4 2 ) ;  B-185731, March 3 ,  1 9 7 6  
(non-decision l e t t e r ) .  

GAO has appl ied the  concept of mutual i ty  by analogy t o  
a S t a t e  cour t  l i q u i d a t i o n  proceeding. I n  B-167886/B-174985, 
J u n e  1, 1978, the  Comptroller General h e l d  s e t o f f  proper 
a g a i n s t  a s u r e t y  which was being l i qu ida ted  i n  a S t a t e  cour t  
proceeding, s ince  the deb t s  and c r e d i t s  being set  o f f  accrued 
before  commencement of the  l i q u i d a t i o n  proceeding. The 
Government d i d  not waive i t s  r i g h t  of s e t o f f  by f i l i n g  
proofs  of claims i n  t h e  proceeding. 

A completing s u r e t y  has p r i o r i t y  over a t r u s t e e  i n  
bankruptcy. 8 Comp. Gen. 58 (1928) .  Also, a s  n o t e d  pre- 
v ious ly ,  a completing performance bond s u r e t y  i s  e n t i t l e d  t o  
reimbursement of i t s  a c t u a l  completion c o s t s  f r e e  from s e t o f f  
of t he  c o n t r a c t o r ' s  debts .  Combining these two concepts,  
where a performance bond s u r e t y  has undertaken t o  complete 
the  remaining work l e f t  by a defaul ted  con t r ac to r  w h i c h  had 
f i l e d  a bankruptcy p e t i t i o n ,  con t r ac t  funds i n  t h e  hands of 
t h e  Government a r e  payable f i r s t  t o  the  completing s u r e t y  t o  
reimburse i t s  completion c o s t s ,  without s e t o f f  f o r  t h e  con- 
t r a c t o r ' s  tax indebtedness.  58 Comp. Gen. 295 ( 1 9 7 9 ) .  

A d ischarge i n  bankruptcy r e l e a s e s  t h e  bankrupt from 
l e g a l  l i a b i l i t y  on a l l  deb t s  i n c l u d e d  i n  the  discharge.  
2 2  Comp. Gen. 330 ( 1 9 4 2 ) ;  22  Comp. Gen. 1 1 1 9 ,  ( 1 9 4 3 ) ;  
45 Cornp. Gen. 3 4 2  (1965) ;  E-192974,  March 29 ,  1 9 7 9 ;  
F-194360, February 1 5 ,  1980. A debt  i s  included i n  the  
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discharge  i f  i t  was l i s t e d  on the  bankrupt 's  schedule 
of d e b t s ,  even though the  c r e d i t o r  was not  served w i t h  
no t i ce  of the  proceedings or had no ac tua l  knowledge of 
them. A debt  i s  discharged even i f  not  l i s t e d  on t h e  
schedule i f  the  c r e d i t o r  has no t i ce  or ac tua l  knowledge 
of t h e  proceedings. Fa i lu re  by t h e  c r e d i t o r  t o  f i l e  a 
proof of claim w i l l  not  prevent opera t ion  of the  discharge 
a s  a bar t o  a claim which i s  provable and which otherwise 
would be r e l eased .  2 2  Comp. Gen. 1119 ,  1 1 2 0  (1943) .  

T h u s ,  a deb t  discharged i n  bankruptcy cannot be s e t  o f f  
a g a i n s t  c u r r e n t l y  payable ob l iga t ions  (such a s  s a l a r y  or  
a new claim) t h a t  a rose  subsequent t o  the  discharge.  4 5  Comp. 
Gen.  3 4 2  (1965) ;  B-194360, February 1 5 ,  1 9 8 0 .  Nor may the  
debt  be s e t  o f f  a g a i n s t  re t i rement  funds when they become - - 
payable. 2 2  Comp. Gen. 3 3 0 ,  supra;  2 2  Comp. Gen. 1119,  supra;  
B-185731, supra.  

Pr ior  t o  t h e  November 1978 rev is ion  of t h e  Bankruptcy 
Act, GAO had taken t h e  pos i t i on  t h a t  a discharge i n  bankruptcy 
d id  not  ex t inguish  t h e  d e b t .  I t  merely provided a l e g a l  
defense aga ins t  enforcement, and the  dec i s ions  f r equen t ly  noted 
t h a t  a moral ob l iga t ion  t o  pay continued. E.g., 45 Comp. 
Gen. 342 ( 1 9 6 5 ) ;  B-192974, March 2 9 ,  1 9 7 9 .  The Comptroller 
General had pointed out  t h a t  t h i s  moral ob l iga t ion  should be 
viewed a s  p a r t i c u l a r l y  s t rong  where t h e  bankrupt continued t o  
rece ive  a Government paycheck, s t a t i n g  i n  one dec i s ion  t h a t  
i f  t h e  employee did not share  t h i s  concept of moral i ty:  

" [ I l t  would appear advisable  i n  the  i n t e r e s t  of 
e f f i c i e n t  and sound adminis t ra t ion  of Government 
a f f a i r s  t h a t  o f f i c i a l s  of t h e  department i n  which 
the  person i s  c u r r e n t l y  employed be informed of the  
s i t u a t i o n  so a s  t o  enable them t o  decide whether 
i t  would be i n  t h e  i n t e r e s t  of the  United S t a t e s  
t o  permit t h a t  type of employee t o  continue i n  the  
se rv i ce . "  2 2  Comp. Gen. 330, 334 ( 1 9 4 2 ) .  

The c u r r e n t  Bankruptcy Act provides increased p ro tec t ion  
f o r  debtors .  For example, a discharge i n  bankruptcy "operates  
a s  an in junc t ion  aga ins t  t he  cornmencement or  cont inua t ion  of 
an a c t i o n ,  t h e  employment of process ,  or any a c t ,  t o  c o l l e c t ,  
recover or o f f s e t  any such debt  a s  a personal l i a b i l i t y  of the  
deb to r ,  or from proper ty  of t h e  deb to r ,  whether o r  no t  d i s -  
charge of such debt  i s  waived." 11 U.S.C.  S 5 2 4 ( a ) ( 2 ) .  I n  
a d d i t i o n ,  a governmental u n i t  may not  "deny employment t o ,  
terminate  t h e  employment o f ,  o r  d i scr imina te  w i t h  r e spec t  t o  
employment aga ins t "  a bankrupt. 11 U.S .C .  525.  Senate 
Report No. 95-989, quoted i n  t h e  Revision Note following 
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11 U.S .C .  524, s t a t e s ,  " I n  e f f e c t ,  t h e  discharge ex t inguishes  
t h e  debt  * * *.I' I n  view of t h i s ,  except t o  t h e  ex ten t  the  
r i g h t  of s e t o f f  has been express ly  preserved, w h i l e  i t  may be 
t r u e  t h a t  the  debtor  r e t a i n s  some s o r t  of "moral ob l iga t ion , "  
the  continuing e f f e c t  of dec i s ions  such a s  22  Comp. Gen. 330,  
supra ,  m u s t  be questioned. 

Special  i n s t r u c t i o n s  f o r  debt  c o l l e c t i o n  where the  debtor 
i s  involved i n  bankruptcy proceedings a r e  contained i n  4 GAO, 
Chapter 15 .  

( i )  Miscellaneous Cases 

The p ropr i e ty  of co l l ec t ion  by s e t o f f  may come i n t o  
quest ion i n  s i t u a t i o n s  o ther  than the  preceding ca t egor i e s .  
Following a r e  miscellaneous cases  i n  which GAO upheld the  
Government's r i g h t  of s e t o f f :  

--Government claims aga ins t  insurance companies may 
be set  o f f  a g a i n s t  subrogation awards under t h e  
Federal Tort Claims Act. I f  t h e  award i s  $ 2 , 5 0 0  
or  l e s s ,  t h e  s e t t l i n g  agency makes t h e  s e t o f f  
adminis t ra t ive ly .  I f  the  award exceeds $ 2 , 5 0 0 ,  
GAO makes the  s e t o f f  i n  accordance w i t h  31  U.S.C.  
S 227.  B-135984, May 2 1 ,  1976.  

--Indebtedness r e s u l t i n g  from d e f a u l t  on a Veterans 
Administration loan could be set  o f f  aga ins t  back 
pay payable t o  the  debtor under  p r i v a t e  r e l i e f  
l e g i s l a t i o n .  B-139924, November 2 1 ,  1 9 6 0 .  

--Social s e c u r i t y  payments a r e  sub jec t  t o  s e t o f f .  
A-89228, April  29 ,  1938. Also sub jec t  t o  s e t o f f  
a r e  r a i l r o a d  unemployment insurance b e n e f i t s .  
B-10614,  August 2 6 p  1 9 4 0 .  

--The Railroad Retirement Board could set  o f f  amounts 
owed by r a i l r o a d s  under t h e  Railroad Unemployment 
Insurance Act aga ins t  reimbursements due t o  those 
r a i l r o a d s  from t h e  Regional Rail  Transportat ion 
Pro tec t ive  Account f o r  employee p ro tec t ion  pay- 
m e n t s .  59 Comp. Gen. 1 4 3  ( 1 9 7 9 ) .  ( T h e  l e g i s l a t i o n  
involved i n  t h i s  case was changed i n  1981.) 

--Where a l e s s o r  f a i l e d  t o  r e p a i n t  t h e  leased premises 
i n  v i o l a t i o n  of t h e  l e a s e ,  t h e  lessee agency could 
s e t  o f f  t h e  c o s t s  of repa in t ing  a g a i n s t  l e a s e  pay- 
m e n t s .  48  Comp. Gen. 289 (1968).  ( T h i s  case can 
be viewed a s  a v a r i e t y  of con t r ac t  s e t o f f . )  

11-206 



--Where a lending institution files a claim with the 
Department of Housing and Urban Development under 
the mobile home loan insurance program authorized 
by Title I of the National Housing Act, HUD may set 
off against allowable payments the amount of unpaid 
premiums attributable to that claim prior to the 
date the claim was filed. 56 Comp. Gen. 279 (1977). 

--Federal agency may use setoff to collect debt owed 
by District of Columbia government since D.C. 
government is not another Federal agency. However, 
setoff against funds withheld from salaries of 
agency employees for payment of D.C. income tax is 
improper on public policy grounds. 60 Comp. 
Gen. 710 (1981). 

( 3 )  DisDosition of Amounts Set Off . .  + 

When an agency (including GAO) makes a setoff, how does 
the agency account for the amount of the setoff? There are 
three possibilities: (a) transfer the amount set off to the 
Treasury as miscellaneous receipts; (b) transfer the amount 
set off to the credit of some other appropriation or fund; 
(c) take no action, with the result being that the amount 
of the setoff remains to the credit of the appropriation 
used to make the payment against which the debt was set off. 

The rule is that a setoff must be accounted for in the 
same manner as if the debtor had made the payment directly. 
Whichever of the above three options would apply to a direct 
payment will apply as well to a setoff. 

Thus, if a debt represents tax indebtedness, the amount 
set off should be paid over to the Internal Revenue Service. 
See, e.g:, B-189125, June 7, 1977; B-187903, December 21, 
1976. Similarly, amounts set off against a final contract 
payment to satisfy a Labor Department claim under the Con- 
tract Work Hours and Safety Standards Act should be trans- 
ferred to GAO for disposition in accordance with that 
statute. B-181695, April 7, 1975. 

If the setoff is not payable to some other agency as 
in the above examples, again the rule is that the agency 
must account for the setoff as if the debtor had made the 
payment directly. Generally, this means that the agency 
must transfer the amount of the setoff to the Treasury as 
miscellaneous receipts unless there is statutory authority 
for retention of the funds, or unless the setoff constitutes 
a repayment to the appropriation. The agency may not 

11-207 



r e t a i n  t h e  s e t o f f  if it would amount t o  an unauthorized 
augmentation of t he  agency's appropr ia t ions .  (See Chapter 5, 
t h i s  Manual, f o r  f u r t h e r  d i scuss ion  of  t he  concepts of 
augmentation and miscellaneous r e c e i p t s . )  

T h e  Comptroller of t h e  Treasury expressed t h e  genera l  
p r i n c i p l e  i n  20 Comp. Dec. 349, 351 ( 1 9 1 3 )  a s  follows: 

"The amount of t h e  claim of t he  Government 
a g a i n s t  t h e  r a i l r o a d  company f o r  t h e  value of  a 
m u l e  negl igent ly  k i l l e d  i s  j u s t  a s  much a r e c e i p t  
when deducted from t h e  claim of t h e  r a i l r o a d  com- 
pany a s  i t  would be i f  co l l ec t ed  i n  cash from some 
p a r t y  who had neg l igen t ly  k i l l e d  t h e  m u l e  and had 
no claim aga ins t  t h e  Government from which a 
se t -of f  could be made. * * * T h e  appropr ia t ion  
bene f i t i ng  by t h e  se t -of f  should be charged w i t h  
t h e  amount of t h e  se t -of f  and miscellaneous 
r e c e i p t s  c r ed i t ed  w i t h  a l i k e  amount." 

For a more r ecen t  i l l u s t r a t i o n ,  when an agency s e t s  o f f  a debt  
owed by an insurance company aga ins t  a subrogation award under 
t h e  Federal  Tort  Claims Act, i t  cannot simply s e t t l e  t h e  claim 
fo r  t he  d i f f e rence .  I t  m u s t  f i r s t  s e t t l e  t h e  t o r t  c la im,  then 
pay t h e  n e t  amount, i f  any, t o  t h e  insurance company and 
t r a n s f e r  t he  amount of t h e  s e t o f f  t o  miscellaneous r e c e i p t s .  
B-135984, May 2 1 ,  1 9 7 6 .  See a l s o  52 Comp. Gen. 4 5  ( 1 9 7 2 ) ;  
1 9  Comp. Gen. 88, 90  ( 1 9 3 9 ) ;  2 Comp. Gen. 599, 600  (1923) ;  
2 2  Comp. Dec. 703 ( 1 9 1 6 ) .  

S imi l a r ly ,  r e c e i p t s  co l l ec t ed  by s e t o f f  from a common 
c a r r i e r  f o r  t h e  value of Government proper ty  l o s t  o r  damaged 
i n  t r a n s i t  m u s t  be c red i t ed  t o  miscellaneous r e c e i p t s .  
4 6  Comp. Gen.  31 ( 1 9 6 6 ) ;  28 Comp. Gen.  6 6 6  ( 1 9 4 9 ) .  A narrow 
exception e x i s t s  i n  ca ses  where a s i n g l e  appropr ia t ion  is 
involved and t h e  f r e i g h t  b i l l  on t h e  shipment of t h e  property 
damaged o r  l o s t  exceeds t h e  amounts paid f o r  r e p a i r s .  2 1  Comp. 
Dec. 6 3 2  ( 1 9 1 5 ) ,  as amplified i n  8 Comp. Gen.  615 ( 1 9 2 9 ) .  

Where a d e b t  is  co l l ec t ed  by s e t o f f  a g a i n s t  re t i rement  
f u n d s ,  t h e  Of f i ce  of Personnel Management pays over t h e  
amount of t h e  s e t o f f  by c h e c k  from t h e  re t i rement  fund t o  
t h e  agency t h a t  made t h e  reques t .  T h e  request ing agency t h e n  
m u s t  d ispose of t he  f u n d s  i n  accordance w i t h  t h e  above 
p r i n c i p l e s .  35 Comp. Gen.  38 ( 1 9 5 5 ) .  I f  t h e  request ing 
agency is  no longer i n  ex i s t ence ,  t h e  check i s  s e n t  t o  GAO 
f o r  d i s p o s i t i o n .  - I d . ,  a t  39. 
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D. STATUTES OF LIMITATIONS 

The primary statute of limitations on the commencement 
of actions brought by the United States is 28  U.S.C. S 2415. 
Enacted in 1966 (Public Law 89-505), this was the first 
general statute of limitations on civil actions brought by 
the Government. It is relevant to the administrative debt 
collection process, obviously, because any referrals to the 
Justice Department must be made in sufficient time to permit 
the filing of a lawsuit before the statute runs. The time 
periods in 28 u.S.C. S 2415 apply with respect to the types 
of actions specified unless there is some other more specific 
statute of limitations applicable to a particular case. The 
statute applies only to actions for money damages. 

Subsection (a) of section 2415 covers contract actions. 
The limitation period for filing a complaint on "any contract 
express or implied in law or fact" is six years after the 
right of action accrues, or one year after the final decision 
in any applicable administrative proceeding required by 
contract or law, whichever is later. 

The subsection contains a proviso to the effect that a 
later partial payment or written acknowledgment of a debt 
starts the six-year period running anew. - 34/  

A 1971 memorandum, B-158275-O.M., December 9 ,  1971, 
discussed the date of accrual in several contexts. Thus, 
in contract default cases, the limitation period begins to 
run from the date of breach. In an action to recover for 
delivery of defective goods, the limitation period would 
commence on the date of delivery if the defects are obvious, 
and from the time of discovery if the defects are latent at 
the time of delivery. In actions to recover pension overpay- 
ments by the veterans Administration, the limitation period 
runs from the date of discovery of the debtor's disqualifica- 
tion. In actions on VA guaranteed loans, the accrual date is 
the date of the borrower's default. The limitation on debt 
claims based on a veteran's indemnity obligation runs from 
the date the Government reimburses the lending institution. 

- 34/ Query: Is this true even where the payment or 
acknowledgment occurs after the barring period has 
initially expired? As of late 1981, there were no 
judicial or Comptroller General decisions on point. 
However, GAO has informally taken the position, based 
on the apparent implication of the statutory language, 
that the proviso would apply. 
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28 U.S.C. S 2415 does not apply t o  an a c t i o n  by the 
united S t a t e s  t o  enforce a judgment. Un i t ed  S t a t e s  v .  Kellum, 
523 F.2d 1284 ( 5 t h  Ci r .  1 9 7 5 )  (consent judgment); U n i t e d  
S t a t e s  v.  Johnson, 4 5 4  F. Supp. 7 6 2  ( D .  Idaho 1 9 7 8 )  ( d e f a u l t  
j udgmen t ) . 

Subsection ( b )  provides a three-year s t a t u t e  of l imi t a -  
t i o n s  f o r  t o r t  a c t i o n s  brought by the  United S t a t e s  (damage 
or  i n j u r y  from a wrongful or  negl igent  a c t ) .  However, 
c e r t a i n  spec i f i ed  t o r t  a c t i o n s  have a six-year s t a t u t e  of 
l i m i t a t i o n s .  These a r e :  t r e s p a s s  on Federal land;  damages 
r e s u l t i n g  from f i r e  on Federal land;  conversion of Federal 
property;  and a c t i o n s  t o  recover f o r  t h e  d ive r s ion  of money 
paid ou t  under a g r a n t  program. An ac t ion  t o  recover based 
on t h e  misappl icat ion of s o c i a l  s e c u r i t y  b e n e f i t s  has been 
h e l d  t o  be w i t h i n  t h e  g r a n t  d ivers ion  exception and there-  
f o r e  sub jec t  t o  t h e  six-year l i m i t a t i o n .  United S t a t e s  v. 
Dimeo, 371  F. Supp. 95 ( N . D .  Ga. 1 9 7 4 ) .  

Subsection ( c )  provides t h a t  28 U.S.C.  s 2 4 1 5  s h a l l  not  
apply t o  a c t i o n s  t o  e s t a b l i s h  the  t i t l e  t o ,  o r  r i g h t  of pos- 
sess ion  o f ,  r e a l  or personal property.  T h u s ,  no  one c a n  
acqui re  t i t l e  t o  Government property by adverse posssession.  

Subsection ( d )  provides a six-year l i m i t a t i o n  period fo r  
a c t i o n s  t o  recover money erroneously paid t o  or  on behalf of 
any c i v i l i a n  employee of the Government or any member or  
dependent of t h e  uniformed se rv ices .  The  payment m u s t  have 
been inc iden t  t o  t h e  employment or  s e rv i ce .  A s  w i t h  t h e  con- 
t r a c t  l i m i t a t i o n  discussed above, subsect ion ( d )  a l s o  provides 
t h a t  a l a t e r  p a r t i a l  payment or wr i t t en  acknowledgment of the 
deb t  w i l l  s t a r t  t h e  clock running anew. 

Subsection ( e )  d e a l s  w i t h  recommencement of ac t ions .  
Where an ac t ion  has been dismissed without p re jud ice ,  t h e  
Government may recommence the  ac t ion  w i t h i n  one year regard- 
l e s s  of whether t h e  ac t ion  would then otherwise be barred.  
The defendant i n  a recommenced ac t ion  may a s s e r t  any claims 
w h i c h  would not  have been barred i n  t he  o r i g i n a l  ac t ion .  

Subsection ( h )  excludes from the  coverage of  28 U.S.C. 
5 2415 a c t i o n s  brought under the  I n t e r n a l  Revenue Code or 
i nc iden ta l  t o  t h e  c o l l e c t i o n  of taxes  imposed by t h e  United 
S t a t e s .  

I t  i s  important t o  emphasize t h a t  28 U.S .C .  2415 does 
not  cover a l l  a c t i o n s  brought by the United S t a t e s .  As noted 
above, i t  i s  l i m i t e d  t o  s u i t s  t o  recover money damages and 
express ly  excludes tax  s u i t s  and sui ts  t o  e s t a b l i s h  t i t l e  t o  
or  possession of property.  I n  add i t ion ,  a c t i o n s  not  w i t h i n  
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one of the  covered ca t egor i e s  ( c o n t r a c t ,  t o r t ,  o r  money 
erroneously paid o u t ) ,  s u c h  a s  c e r t a i n  a c t i o n s  founded on 
s t a t u t e ,  would not  be sub jec t  t o  t h e  var ious  l i m i t a t i o n  
per iods .  See, e .g . ,  B-179245-O.M. August 2 0 ,  1973 ( a c t i o n  
t o  recover s t a t u t o r y  reenl i s tment  bonus which was v a l i d  
when p a i d ) .  

The t y p i c a l  s t a t u t e  of l i m i t a t i o n s  con ta ins  var ious  
t o l l i n g  provisions--periods of time t h a t  a r e  t o  be excluded 
i n  computing t h e  l i m i t a t i o n  per iod.  The t o l l i n g  provis ions  
fo r  28 U.S .C .  5 2415 a r e  found i n  28 U.S .C .  s 2416.  There 
a r e  four genera l  s i t u a t i o n s  which w i l l  t o l l  the  l i m i t a t i o n  
per iods  prescr ibed i n  28 U.S.C 5 2415: ( a )  defendant ou t s ide  
t h e  United S t a t e s ;  ( b )  defendant exempt from l e g a l  process  
because of infancy,  mental incompetence, o r  diplomatic  
immunity; ( c )  ma te r i a l  f a c t s  not known and w h i c h  could not  
reasonably be known by responsible  Government o f f i c i a l ;  and 
( a )  Uni ted  S t a t e s  i n  declared s t a t e  of war. GAO a l s o  con- 
s t r u e s  t h e  So ld ie r s '  and S a i l o r s '  C iv i l  Rel ief  Act, 50 U.S.C. 
App. § 525, a s  t o l l i n g  t h e  s t a t u t e  fo r  per iods  of m i l i t a r y  
s e r v i c e .  

I n  add i t ion  t o  28 U.S.C.  S 2415, t h e r e  a r e  o ther  s t a t u t e s  
of l i m i t a t i o n s  dea l ing  w i t h  s p e c i f i c  s i t u a t i o n s .  Some of them 
a r e  a s  follows: 

--31 U.S.C. S 237a: Un i t ed  S t a t e s  waives claim under 
dual  compensation laws i f  claim has not  been reported 
t o  GAO f o r  c o l l e c t i o n  w i t h i n  s i x  years  from t h e  l a s t  
d a t e  of  any period of dual  compensation. 

--49 U.S.C. S 1502, note ( A r t i c l e  29 of t h e  Warsaw 
Convention): two-year s t a t u t e  of l i m i t a t i o n s  on l o s s  
and damage claims r e s u l t i n g  from i n t e r n a t i o n a l  a i r  
t r a n s p o r t a t i o n .  ( S t a t u t e s  of l i m i t a t i o n s  i n  t rans-  
po r t a t ion  mat te rs  a r e  covered i n  d e t a i l  i n  t h e  Trans- 
por ta ion  Law Manual.) 

--31 U.S.C. 5 235: six-year s t a t u t e  of l i m i t a t i o n s  
f o r  s u i t s  under False  Claims Act. See Chapter 11 
( P a r t  I)? Sect ion E ,  t h i s  Manual. 

Setoff  and t h e  s t a t u t e  of l i m i t a t i o n s  

28 U.S.C. 5 2415 express ly  preserves  t h e  Government's 
r i g h t  t o  a s s e r t  o f f s e t s  and counterclaims i n  a c t i o n s  brought 
a g a i n s t  i t .  Under 28 U.S.C.  s 2 4 1 5 ( f ) ,  i n  a s u i t  aga ins t  t h e  
Un i t ed  S t a t e s ,  t h e  Uni ted  S t a t e s  may a s s e r t  any claim a r i s i n g  
out  of t h e  same t r a n s a c t i o n  or  occurrence.  The Uni t ed  S t a t e s  
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may also assert, by way of offset, a claim not arising out of 
the same transaction or occurrence, even if time-barred, but 
the claim is allowable only in an amount not in excess of the 
opposing party's recovery. 

A related issue is whether the running of a statute of 
limitations on bringing actions at law precludes administra- 
tive setoff. The Comptroller General's position is that it 
does not, unless the statute expressly provides that running 
of the time period will extinguish the liability as well as 
bar the remedy of a lawsuit. 

Thus, setoff against a contractor for violations of the 
Walsh-Healey Act, 41 U.S.C. $35 35 et seq., is proper even 
after expiration of the applicabletwo-year period for filing 
suit. 33 Comp. Gen. 66 (1953). However, administrative 
setoff after expiration of the statute of limitations in 
Article 29 of the Warsaw Convention, noted above, is improper 
because Article 29 expressly provides that running of the 
two-year period will extinguish the debt. 54 Comp. Gen. 633 
(1975). 

The Comptroller General considered the same issue in 
relation to 28 U.S.C. S 2415 and held that the expiration of 
a period of limitations under that statute merely bars judi- 
cial enforcement but does not preclude subsequent administra- 
tive setoff. 58 Comp. Gen. 501 (1979). The decision was 
based on the statutory language and legislative history. 
This is in accord with the views of at least one commentator. 
"The legislative history of new 28  U.S.C. S 2415(f) makes it 
clear that the permissibility of making administrative 
setoffs remains unchanged.'' Sidney B. Jacoby, "The 89th 
Congress and Government Litigation," 67 Colum. L. Rev. 1212, 
1231 (1967). See also Atwater v. Roudebush, 452 F. Supp. 
622 (N.D. Ill. 1976). However, the Justice Department has 
expressed a contrary view. 58 Comp. Gen. 501, supra, at 
503-504. GAO supports legislation to make it clear that 
28  U.S.C. S 2415 does not bar administrative setoff. - 35/ 

- - 35/ GAO testimony of April 23, 1981, supra, note (24), 
page 9. 
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